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JAN  1.  ? 


DIRECTORY  OF  THE  JUDICIARY  DEPARTMENT 
OF  THE  STATE  OF  ILLINOIS. 

CORRECTED  TO  SEPTEMBER  19,   1916. 


The  judiciary  department  of  the  State  of  Illinois  Is  composed  of 
(1)  the  Supreme  Court;  (2)  Appellate  Courts;  (3)  Circuit  Courts; 
(4)  Courts  of  Cook  County;   (6)  City  Courts;   (6)  Municipal  Court 

of  Chicago;   (7)  County  and  Probate  Courts. 

i 

(1)  THE  SUPREME  COURT. 


The  Supreme  Court  consists  of  seven  justices,  elected  for  a  term 
of  nine  years,  one  from  each  of  the  seven  districts  Into  which  the 
State  is  divided. 

Formerly  the  State  was  divided  into  three  grand  divisions,  South- 
ern. Central  and  Northern,  In  which  the  terms  were  held,  with  one 
clerk  for  each  of  the  three  grand  divisions  elected  for  a  term  of  six 
years,  the  court  sitting  at  Mount  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one,  comprising  the 
entire  State,  and  provision  made  that  all  terms  of  the  court  be  held 
in  the  city  of  Springfield,  on  the  first  Tuesday  in  October,  Decem- 
ber, February,  April  and  June  of  each  year. 

REPORTER, 

Samuel  P.  Irwin Bloomlngton. 

JUSTICES. 

First  District — Warren  W.  Duncan Marlon. 

Second  District — William  M.  Farmer Vandalia. 

Third  District— Frank  K.  Dunn Charleston. 

^   Fourth  District — George  A.  Cooke Aledo. 

Fifth  District — Charles  C.  Craio Galesburg. 

Sixth  District — James   H.   Cartwrioht Oregon. 

Seventh  District — Orrin  N.  Carter Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June 
term.  The  rule  of  the  court  Is  to  select  as  successor  to  the  presid- 
ing justice  the  justice  next  in  order  of  seniority  who  has  not  served 
as  Chief  Justice  within  six  years  last  past  Mr.  Justice  Cartwright 
Is  the  present  Chief  Justice. 

CLERK. 

Charles  W.  Vail,  Chicago. 

librarian. 
Ralph  H.  Wilkin,  Springfield. 

(ill) 
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(2)  APPELLATE  COURTS. 

These  Courts  are  held  by  the  Judges  of  the  Circuit  Courts  as- 
signed by  the  Supreme  Court  for  a  term  of  three  years.  One  clerk 
is  elected  in  each  district. 

REPORTERS. 

Reported  by  the  publishers'  editorial  staff., 

FIRST  DISTRICT. 
Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 
Clkuk — James  S.  Mclnerney,  Michigan  Blvd.  Bldg.,  Chicago. 
Wm.  H.  McSurely,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chi- 
cago. 
Jesse  Holdom,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
William  E.  Deveb*,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 

FIRST  BRANCH" 
Albert  C.  Bafnes,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
John  P.  McGoorty,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
Charles  A.  McDonald,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 

SECOND  BRANCH"* 
John  M.  O'Connor,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chi- 
cago. 
Clarence  N.  Goodwin,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
Thomas  Taylor,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 


SECOND  DISTRICT. 
Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb,  Du- 
Page,  Grundy,  Henderson,  Henry,  Iroquois,  Jo  Daviess,  Kane, 
Kankakee,  Kendall,  Knox,  Lake,  La  Salle,  Lee,  Livingston,  Mar- 
shall, McHenry,  Mercer,  Ogle,  Peoria,  Putnam,  Rock  Island, 
Stark,  Stephenson,  Warren,  Whiteside,  Will,  Winnebago  and 
Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in 

April  and  October. 
Clerk — Christopher  C.  Duffy,  Ottawa. 

Dorrance  DIbell,  Presiding  Justice,  Joliet 
Duane  J.  Carnes,  Justice,  Sycamore. 
John  M.  Niehaus,  Justice,  Peoria. 


THIRD  DISTRICT. 

Composed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cass,  Cham* 

paign,  Christian,  Clark,  Coles,  Cumberland,  DeWltt,  Douglas. 

-  Edgar,  Ford,  Fulton,  Greene,  Hancock,  Jersey,  Logan,  Macon, 

Macoupin,  Mason,  McDonough,  McLean,  Menard,  Montgomery, 

Morgan,    Moultrie,    Piatt,    Pike,    Sangamon,    Schuyler,    Scott, 

Shelby,  Tazewell  and  Vermilion. 

Court  sits  at  Springfield,  Sangamon  county,  on  the  first  Tuesdays 

in  April  and  October. 
Clerk — George  L.  Tipton,  Springfield. 

Edgar  Eldredge,  Presiding  Justice,  Ottawa. 
Emery  C.  Graves,  Justice,  Geneseo. 
George  W.  Thompson,  Justice,  Galesburg. 


*  Appointed  October   11,    1916. 


*  *  This  court  is  a  branch  of  the  Appellate  Court  of  the  first  district,  and  Is 
held  by  three  Judges  of  the  Circuit  Court,  designated  and  assigned  by  the  Su- 
preme Court  under  the  provisions   of  the  act  of  the  General   Assembly,   ap- 

f roved  June  2.   1897.     Hurd's  Statutes,   1897,   508,  Laws  of  1897.   186.  J.  A  A. 
2981. 

*  •  •'Established  under  act  of  June  6,  1911,  J.  &  A.  f  2989. 


ClBCTJIT   COUBTS. 


FOURTH  DISTRICT. 
Composed  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton,  Craw- 
ford, Edwards,  Effingham,  Fayette,  Franklin,  Gallatin,  Hamil- 
ton,  Hardin,   Jackson,    Jasper,   Jefferson,    Johnson,    Lawrence, 
Madison,  Marion,  Massac,  Monroe,  Perry,  Pope,  Pulaski,  Ran- 
dolph, Richland,  Saline,  St  Clair,  Union,  Wabash,  Washington, 
Wayne,  White  and  Williamson. 
Court  sits  at  Moimt  Vernon,  Jefferson  county,  on  the  fourth  Tues- 
days in  March  and  October. 
Clerk— Charles  C.  Johnson,  Mount  Vernon. 

Habbt  Hiobee,  Presiding  Justice,  Pittsfleld. 
James  C.  McBbide,  Justice,  Taylorvllle. 
Frank  H.  Bogqs,  Justice,  Urbana. 


(3)  CIRCUIT  COURTS. 

Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into 
seventeen  Judicial  circuits,  as  follows:* 

FIRST  CIRCUIT. 

The  counties  of  Alexander,  Pulaski,  Massac,  Pope,  Johnson,  Union, 
Jackson,  Williamson  -and  Saline. 
Judges:     A.  W.  Lewis,  Harrisburg. 

DeWitt  T.  Habtwell,  Marion. 
William  N.  Butler,  Cairo. 

SECOND  CIRCUIT. 

The  counties  of  Hardin,   Gallatin,   White,   Hamilton,   Franklin, 
Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and  Craw- 
ford. 
Judges:    J.  C.  Eagleton,  Robinson. 
Julius  C.  Kern,  Carml. 
Charles  H.  Miller,  Benton. 

third  circuit. 

The  counties  of  Randolph,   Monroe,   St   Clair,   Madison,  Bond, 
Washington  and  Perry. 
Judges:    Louis  Bernreuter,  Nashville. 

George  A.  Crow,  East  St  Louis. 
J.  F.  Gellham,  Edwardsville. 

fourth  circuit. 

The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Effingham,  Jasper, 
Montgomery,  Shelby  and  Christian. 
Judges:     Wm.  B.  Wright,  Effingham. 

James  C.  McBride.  Taylorvllle. 
Thomas  M.  Jett,  Hillsboro. 

fifth  circuit. 

The  counties  of  Vermilion,  Edgar,  Clark,  Cumberland  and  Coles. 
Judges:     John  H.  Marshall,  Charleston. 

Walter  Brewer,  Toledo. 

Augustus  A.  Partlow,  Danville. 

•  Laws    1M7.  188,  J.  A  A,  1  S070.  "  " " — 
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SIXTH    CIRCUIT. 

The  counties  of  Champaign,  Douglas,  Moultrie,  Macon,  DeWltt  and 
Piatt. 

Judges:     Geo.  A.  Sentel,  Sullivan. 
Wm.  K.  Whitfield,  Decatur. 
Franklin  H.  Boggs,  Urbana." 

1  SEVENTH    CIBCUIT. 

The  counties  of  Sangamon,  Macoupin,  Morgan,  Scott,  Greene  and 
Jersey. 

Judges:    James  A.  Creighton,  Springfield. 
Frank  W.  Burton,  Carllnvllle. 
Nobman  L.  Jones,  Carrollton. 

eighth  ciscurr. 

The  counties  of  Adams,   Schuyler,   Mason,   Cass,   Brown,   Pike. 
Calhoun  and  Menard. 

Judges:    Harbt  Higbee,  Plttsfield. 
Albert  Akebs,  Quincy. 
Gut  R.  Williams,  Havana. 

NINTH  CIRCUIT. 

The  counties  of  Knox,  Warren,  Henderson,  Hancock,  McDonough 
and  Fulton. 

Judges:    George  W.  Thompson,  Galesburg. 
Habby  M.  Waggoner,  Macomb. 
Robert  J.  Gbier,  Monmouth. 

TENTH  CIRCUIT. 

The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and  TasewelL 
Judges:    John  M.  Niehaus,  Peoria. 

Theodore  N.  Green,  Pekln. 

Clyde  B.  Stone,  Peoria. 

ELEVENTH   CIRCUIT. 

The  counties  of  McLean,  Livingston,  Logan,  Ford  and  Woodford. 
Judges:    Sain  Welty,  Bloomlngton. 

George  W.  Patton,  Pontlac. 

Thomas   M.   Harris,   Lincoln. 

twelfth  circuit. 
The  counties  of  Will,  Kankakee  and  Iroquois. 
Judges:    Dorrance  Dibell,  Jollet 

Arthur  W.  Deselm,  Kankakee. 

Frank  L.  Hooper,  Watseka. 

thirteenth  circuit. 
The  counties  of  Bureau,  La  Salle  and  Grundy. 
Judges:    Samuel  C  Stough,  Morris. 

Joe  A.  Davis,  Princeton. 

Edgar  Eldredge,  Ottawa. 
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FOUBTEENTH   CIRCUIT. 

The  counties  of  Rock  Island,  Mercer,  Whiteside  and  Henry. 
Judges:     Wblliam  T.  Church,  Aledo. 

Frank  D.  Ramsay,  Morrison. 

Emery  C.  Graves,  Geneseo. 

FIFTEENTH    CIRCUIT. 

The  counties  of  Jo  Daviess,  Stephenson,  Carroll,  Ogle  and  Lee. 
Judges:    Richard  S.  Farrand,  Dixon. 

James  S.  Baumk,  Galena. 

Oscar  £.  Heard,  Freeport 

SIXTEENTH  CIRCUIT. 

The  counties  of  Kane,  Du  Page,  De  Kalb  and  Kendall. 
Judges:    Clinton  F.  Irwin,  Elgin. 

Duane  J.  Carnes,  Sycamore. 

Mazzini  Slubber,  Downers  Grove. 

seventeenth  circuit. 
The  counties  of  Winnebago,  Boone,  McHenry  and  Lake. 
Judges:    Arthur  H.  Frost,  Rockford. 

Charles  H.  Donnelly,  Woodstock. 

Claire  C.  Edwards,  Waukegan. 


(4)  COUETS  OF  COOK  COUNTY. 

The  State  Constitution  recognizes  Cook  county  as  one  judicial 
circuit  and  establishes  the  Circuit,  Criminal  and  Superior  Courts 
of  said  county.  The  Criminal  Court  has  the  jurisdiction  of  a  Cir- 
cuit Court  in  criminal  and  quasi-criminal  cases  only,  and  the  judges 
of  the  Circuit  and  Superior  Courts  are  judges,  ex  officio,  of  the 
Criminal  Court 

CRIMINAL  COURT. 
Clerk— Frank  J.  Walsh,  Criminal  Court  Building,  Chicago. 

CIRCUIT  COURT. 
Clerk— August  W.   Miller,   County  Building,  Chicago. 

judges. 

Richard  S.  Tuthill,  David  F.  Matchett, 

Jesse  A.  Baldwin,  John  Gibbons, 

Robert  B.  Crowe,  Lockwood  Honors, 

KlCKHAM  SCANLAN,  GEORGE  KERSTEN, 

Thomas  G.  Winder,  John  P.  McGoorty, 

Merritt  W.  Pincknet,  Frederick  A.  Smith, 

Jesse  Holdom,  Charles  M.  Walker, 

Victor  P.  Arnold,  Geo.  F.  Barrett, 

David  M.  Brothers,  Thomas  Taylor,  Jr., 

Chas.  M.  Thomson,  Oscar  M.  Torrison. 
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SUPERIOR  COURT. 
Clerk — John  Kjellander,  County  Building,  Chicago. 

JUDGES. 

William  H.  McSurely,  Marcus  A.  Kavanagh, 

John  M.  O'Connor,    •  Joseph  H.  Fitch. 

Theodore  Brentano,  John  J.  Sullivan, 

Joseph  Sabath,  Albert  C.  Barnes, 

Joseph  B.  David,  Hugo  Pam, 

William  Fenimore  Cooper,  M.  L.  McKinCby, 

William  B.  Dever,  Clarence  N.  Goodwin, 

Martin  M.  Gridley,  Charles  M.  Foell, 

Charles  A.  McDonald,  ,                      Denis  E.  Sullivan. 


(5)  CITY  COUETS. 

City  Courts  existing  prior  to  the  Constitution  of  1870  were  con- 
tinued until  abolished  by  the  qualified  voters  of  the  city.  These 
courts  may  now  be  established  under  Sec.  21  of  Chap.  37,  R.  S.,  J.  ft 
A.  i  3309,  and  when  so  established  have  Jurisdiction  as  defined  by 
Sec  1  of  an  act  entitled  "An  Act  in  relation  to  courts  of  record  in 
cities,"  approved  May  10,  1901,  J.  ft  A.  1  3289. 

THE  CITY  COURT  OF  ALTON. 
James  El  Dunnbgan,  Judge.  Allan  G.  Macdonald,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
Edward  M.  Mangan,  Judge.  W.  C.  Flannioan,  Clerk. 

THE  CITY  COURT  OF  BEARDSTOWN. 
J.  J.  Cooke,  Judge.  John  Listmann,  Clerk. 

THE  CITY  COURT  OF  BENTON. 
R.  E.  Hickman,  Judge.  Loran  Morgan,  Clerk. 

THE  CITY  COURT  OF  CANTON. 
H.  C.  Moran,  Judge.  A.  C.  Shipley,  Clerk. 

THE  CITY  COURT  OF  CARBONDALE. 
Herrert  A.  Hays,  Judge.  Dallas  Meisenheimer,  Clerk. 

THE  CITY  COURT  OF  CENTRALIA. 
Albert  D.  Rodenberg,  Judge.  Guy  C.  Ltvesay,  Clerk. 

THE  CITY  COURT  OF  CHARLESTON. 
Charles  A.  Quackenbush,  Judge.        Cora  Daniels,  Clerk. 

THE  CITY  COURT  OF  CHICAGO  HEIGHTS. 
Charles  H.  Bowles,  Judge.  Edward  H.  Kirgis,  Clerk. 

THE  CITY  COURT  OF  DE  KALB. 
Harry  W.  McEwen,  Judge.  John  C.  Killian,  Clerk. 

THE  CITY  COURT  OF  DU  QUOIN. 
Benjamin  W.  Pope,  Judge.  Harry  Barrett,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 
H.  L.  Browning, 
W.  M.  Vandeventer,         Judges.  William  J.  Veach,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
Frank  E.  Shopen,  Judge.  Charles  S.  Mote,  Clerk. 

THE  CITY  COURT  OF  GRANITE  CITY. 
M.  R.  Sullivan,  Judge.  Jack  Mellon,  Clerk. 
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THE  CITY  COURT  OF  HARRISBURG. 
Wm.  H.  Parish,  Jr.,  Judge.  Homes  Wade,  Clerk.  l 

THE  CITY  COURT  OF  HERRIN. 
'  Robxbt  T.  Cook,  Judge.  Anna  Dale,  Clerk. 

THE  CITY  COURT  OF  JOHNSTON  CITY. 
J.  EL  Clayton,  Judge.  J.  E.  Sullins,  Clerk. 

THE  CITY  COURT  OF  KEWANEE. 
H.  Sterling  Pomeboy,  Judge.  Charles  L.  Rowley,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Dan  W.  Maddox,  Judge.  Lauretta  Salzman,  Clerk. 

THE  CITY  COURT  OF  MACOMB. 
Josne  Westtall,  Judge.  Wm.  B.  Martin,  Clerk. 

THE  CITY  COURT  OF  MARION. 
W.  O.  Potter,  Judge.  Geo.  T.  Carter,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
John  McNutt,  Judge.  Thomas  M.  Lytle,  Clerk. 

THE  CITY  COURT  OF  MOLINE. 
G.  O.  Dietz,  Judge.  Geo.  A.  Schrader,  Clerk. 

THE  CITY  COURT  OF  PAN  A. 
J.  H.  Fornoff,  Judge.  G.  W.  Marsland,  Clerk. 

THE  CITY  COURT  OF  SPRING  VALLEY. 
William  H.  Hawthorne,  Judge.  Peter  Rolande,  Clerk. 

THE  CITY  COURT  OF   STERLING. 
Carl  E.  Sheldon,  Judge.  -  Earl  L.  Hess,  Clerk. 

THE    CITY   COURT    OF   WEST   FRANKFORT. 
H.  R.  Dial,  Judge.  Pearl  Beattie,  Clerk. 

THE  CITY  COURT  OF  ZION  CITY. 
V.  V.  Barnes,  Judge.  O.  L.  Sprecher,  Clerk. 

(6)     MUNICIPAL  COURT  OF  CHICAGO, 


Established  by  Act  of  May  18,  1905    (L.  1905,  p.  158),  J.  &  A. 
tt  3313  et  $eq. 

Frank  P.  Danisch,  Clerk. 

CHIEF  justice, 
Habby  Olson. 

associate  judges. 

Harry  M.  Fisher  Joseph  S.  LaBut       Samuel  H.  Trude 

Edward  T.  Wade  John  R.  Newcomer   Leo  Dotle 

John  K.  Prindiville  John  R.  Caverly      Edmund  K.  Jarecki 

Joseph  P.  Rafferty  John  A.  Swanson      Charles  N.  Goodnow 

John  Courtney  Hugh  R.  Stewart      Dennis  W.  Sullivan 

John  Richardson  Harry  P.  Dolan        Sheridan  E.  Fry 

John  A.  Mahoney  John  S.  Haas  John   Stelk 

William  N.  Gemmill  Howard  Hayes  Joseph  Z.  Uhlib 

Frank  H.  Graham  Arnold  Heap  Hose  a  W.  Wells. 

Wells  M.  Cook  Bernard  P.  Barasa 
Hugh  J.  Kearns 
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In  the  counties  of  Cook,  Kane,  LaSalle,  Madison,  Peoria,  Rock 
Island,  Sangamon,  St.  Clair,  Vermilion  and  Will,  each  having  a 
population  of  over  70,000,  probate  courts  are  established,  distinct 
from  the  county  courts.  In  the  other  counties  the  county  courts 
have  Jurisdiction  In  all  matters  of  probate.  (Laws  1881,  72),  J.  6 
A.  1  3259. 

JUDGES  COUNTIES  COUNTY  SEATS 

Lyman  McCabl Adams Qulncy. 

Miles  F.  Gilbert Alexander Cairo. 

Wm.  H.  Dawdy Bond Greenville. 

Wm.  C.  De  Wolf Boone Belvldere. 

Willabd  Y.  Baker. Brown r .  .,Mt.  Sterling. 

James  R.  Pbichabd Bureau Princeton. 

John  Day,  Jr Calhoun Hardin. 

Arthur  J.  Gray Carroll Mt.  CarrolL 

Charles  M.  Martin Cass .Virginia. 

Roy  C.  Freeman Champaign Urbana. 

Charles  A.  Prater Christian Taylorville. 

A.  L.  Ruffneb Clark Marshall. 

John  L.  Boyles Clay Louisville. 

James  Allen , Clinton .Carlyle. 

John  P.  Harrah Coles .Charleston. 

Thomas  F.  Scully Cook Chicago. 

Henry  Horner,  Pro.  J Cook Chicago. 

Duane  Gaines Crawford Robinson. 

Stephen   B.  Rariden Cumberland Toledo. 

William  L.  Pond DeKalb Sycamore. 

Fred  C.  Hill DeWitt Clinton. 

D.  H.  Wamsley Douglas Tuscola. 

S.  J.  Rathje. DuPage Wheaton. 

Daniel  V.  Dayton Edgar Paris. 

Peter  C.  Walters Edwards Albion. 

Barney  Overseck Effingham Effingham. 

Jerome  G.  Wills .Fayette Vandalia. 

M.  L.  McQuiston Ford Paxton. 

Nealy  I.  Glenn Franklin Benton. 

Hobert  S.  Boyd Fulton Lewistown. 

Georoe  L.  Houston Gallatin Shawneetown. 

Thomas  Henshaw Greene Carrollton. 

George  Bedford Grundy Morris. 

J.  S.  Sneed Hamilton McLeansboro. 

E.  W.  Dunham Hancock .Carthage. 

Arthur  A.  Miles Hardin Elizabethtown. 

Rufus  S.  Robinson Henderson Oquawka. 

Leonard  E.  Tklleen Henry .Cambridge. 

John  H.  Gillan Iroquois Watseka. 

Willabd  F.  Ellis Jackson Murphysboro. 

Habby  C.  Davidson Jasper .Newton. 

Andrew  D.  Wedb Jefferson Mt.  Vernon. 

Habby  W.  Pogue Jersey Jerseyville. 

F.  J.  Campbell Jo  Daviess Galena. 

J.  F.  Hioht Johnson Vienna. 

S.  N.  Hooves Kane Geneva. 

John  H.  Williams,  Pro.  J. .  .Kane Geneva. 

Jay  H.  Merrill Kankakee Kankakee. 

Clarence  S.  Williams Kendall Galesburg. 

R.  C.  Rice Knox Torkville. 

Perry  L.  Persons Lake Waukegan. 

Henry  Mayo La  Salle Ottawa. 
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JUDGES  COUNTIES  COUNTY  SEATS 

Albert  T.  Lardin,  Pro.  J La  Salle Ottawa. 

Otto  W.  Lononeckeb Lawrence Lawrence vl He. 

John  B.  Chabtree Lee Dixon. 

B.  R.  Thompson Livingston Pontiac. 

Chables  J.  Gehlbach Logan Lincoln. 

John  H.  McCoy Macon Decatur. 

Andbkw  J.  Dugoan Macoupin Carlinvtlle. 

H.  B.  Eaton Madison Edwardsville. 

Joseph  P.  Stbeuber,  Pro.  J. . .  Madison Edwardsville. 

William  .  G.  Wilson Marion Salem. 

Daniel  H.  Gregg Marshall Lacon. 

James  A.  McCom as Mason .Havana. 

Lannes  P.  Oakes Massac Metropolis. 

Chables  I.  Imes McDonough Macomb. 

David  T.  Smiley McHenry Woodstock. 

James  C.  Riley.  . » . McLean Bloomington. 

Jesse  M.  Ott Menard Petersburg. 

F.  L.  Chubch Mercer Aledo. 

Henby  Schneider. Monroe .Waterloo. 

J.  T.  McDavid Montgomery Hillsboro. 

Wm.  E.  Thomson Morgan Jacksonville. 

John  T.  Grider Moultrie Sullivan. 

Frank  E.  Reed Ogle .Oregon. 

Chester  F.  Barnett Peoria .Peoria. 

Walter  A.  Clinch,  Pro.  J Peoria Peoria. 

Louis  R.  Kelly Perry Pinckneyville. 

Wm.  A.  Doss Piatt Monticello. 

Paul  F.  Gbote Pike Pittsfleld. 

Ben j.  F.  Anderson. Pope Golconda. 

Fred  Hood Pulaski Mound  City. 

Irving   E.  Bboaddus  .........  Putnam Hennepin. 

Wm.  M.  Schuwerk Randolph .Chester. 

Robt.  B.  Witches Richland . . . .. Olney. 

Nel8  A.  Labson Rock  Island Rock-  Island. 

Ben j.  S.  Bell,  Pro.  J Rock  Island Rock  Island. 
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Roscoe  J.  Carnahan Stephenson Freeport 
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Monroe  C.  Crawford Union Jonesboro. 

Lawrence  T.  Allen Vermilion Danville. 

W.  J.  Book walter\  Pro.  J... Vermilion Danville. 

W.  8/. WttXHiTE. .  .1 Wabash Mt.  Carmel. 

L.  EL  Murphy Warren .Monmouth. 

W.  P.  Green Washington Nashville. 

J.  V.  Heidinoer Wayne Fairfield. 

J.  M.  Endicott White Carmi. 

Wm.  A.  Blodgett .Whiteside Morrison. 

George  J.  Cowing Will Joliet. 

John  B.  Fithian,  Pro.  J Will Joliet. 

W.  F.   Slater Williamson Marion. 

Louis  M.  Reckhow Winnebago Rockford. 

Arthur  C  Fort Woodford .Eureka. 
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Rudloff  ads.  Bartels 8 
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Curran  v.   Cushlng    371 
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Frank  P askew ie  by  H.  C.  Gerke,  Guardian,  Appellant, 
y.  East  St.  Louis  &  Suburban  Railway  Company, 
Appellee. 

1.  Pleading,  ft   102* — when  plea  puis  darrein  continuance  bad.       f 
A  plea  puis  darrein  continuance  of  a  former  adjudication  of  the 
same  cause  of  action  is  bad  if  such  plea  fails  to  allege  that  the 
former  judgment  pleaded  is  either  satisfied  or  is  in  full  force  and 
effect. 

2.  Infants,  ft  34* — when  person  bringing  suit  as  next  friend 
presumed  to  have  authority  to  act.  Where  an  action  is  brought 
in  the  name  of  an  infant  by  his  "next  friend/'  such  person  is  pre- 
sumed to  have  authority  so  to  bring  the  action. 

3.  Infants,  ft  54* — when  judgment  in  action  by  next  friend  not 
void.  A  judgment  in  an  action  brought  by  a  "next  friend"  in  the 
name  of  an  infant  is  not  rendered  void  at  law  by  the  misconduct  of 
the  "next  friend"  and  can  be  set  aside  only  in  equity. 

4.  Infants,  ft  56* — when  decree  by  agreement  will  be  set  aside. 
A  decree  against  an  infant  by  agreement  is  erroneous  but  not  void 
and  may  be  set  aside  on  a  bill  of  review. 

5.  Jurisdiction,  ft  69* — when  exclusive  jurisdiction  may  be 
waived.  The  rule  giving  exclusive  jurisdiction  of  a  cause  of  action 
to  the  court  first  acquiring  jurisdiction  of  such  action  may  be 
waived  by  the  parties. 

6.  Judgment,  ft  5* — when  judgment  may  be  taken  in  county 
other  than  one  in  which  first  pending.    Where  the  courts  of  two 
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counties  have  jurisdiction  of  the  parties  and  subject-matter  of  a 
cause  of  action,  and  where  an  action  is  pending  in  one  of  the 
counties  on  such  cause  and  between  the  same  parties,  the  parties 
may  for  any  reason  take  judgment  in  the  other  county. 

7.  Lis  pendens,  $  12* — who  may  take  advantage  of  pendency  of 
action  in  another  court.  Where  the  courts  of  two  counties  have 
jurisdiction  of  the  parties  and  subject-matter  of  a  cause  of  action, 
and  an  action  thereon  is  pending  in  one  county,  only  the  defend- 
ant can  take  advantage  of  the  pendency  of  such  action  in  a  second 
action  on  the  same  cause  instituted  in  the  other  county. 

8.  Judgment,  §  360* — when  cannot  be  collaterally  attacked. 
Where  the  courts  of  two  counties  have  jurisdiction  of  the  parties 
and  subject-matter  of  an  action,  and  where  an  action  thereon  is 
pending  in  the  courts  of  one  county,  a  judgment  obtained  in  a 
second  action  on  the  same  cause  and  between  the  same  parties 
commenced  in  the  other  county  during  the  pendency  of  the  first 
action  cannot  be  collaterally  attacked. 

9.  Judgment,  §  391* — how  fraud  in  procuring  judgment  may  be 
taken  advantage  of.  Where  the  courts  of  two  counties  have  juris- 
diction of  the  parties  and  subject-matter  of  a  cause  of  action,  and 
an  action  thereon  is  pending  in  the  courts  of  one  county,  and 
where  a  judgment  is  obtained  in  an  action  on  the  same  cause  and 
between  the  same  parties  commenced  in  the  courts  of  the  other 
county  during  the  pendency  of  the  first  action,  fraud  in  the  pro- 
curement of  such  judgment  can  only  be  taken  advantage  of  by 
appeal  or  other  action  directly  attacking  the  judgment. 

10.  Judgment,  §  6* — when  parties  bound  by.  Where  parties 
voluntarily  submit  themselves  to  the  judgment  of  a  court  they  are 
bound  by  such  judgment,  although  a  prior  action  involving  the  same 
subject-matter  be  pending  between  the  same  parties. 

11.  Judgment,  §  401* — when  judgment  may  be  pleaded  in  bar. 
Where  the  courts  of  two  counties  have  jurisdiction  of  the  parties 
and  subject-matter  of  a  cause  of  action,  a  judgment  obtained  in  one 
county  may  be  pleaded  in  bar  of  a  prior  action  involving  the  same 
subject-matter  and  between  the  same  parties  pending  in  the  courts 
of  the  other  county. 

12.  Judgment,  §  401* — when  may  be  pleaded  in  bar.  Where  the 
courts  of  two  counties  have  jurisdiction  of  the  parties  and  subject- 
matter  of  an  action,  a  judgment  obtained  in  one  county  on  such 
cause  in  an  action  brought  in  the  name  of  an  infant  by  his  father 
as  "next  friend"  may  be  pleaded  in  bar  of  a  prior  action  on  the 
same  cause  and  between  the  same  parties  similarly  brought  in  the 
other  county. 
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13.  Judgment,  $  321* — when  may  be  directly  attacked.  A  judg- 
ment may  be  attacked  directly  on  the  ground  of  fraud  in  its  pro- 
curement. 

14.  Coubts,  §  134* — when  court  first  obtaining  jurisdiction  may 
proceed  with  cause.  If  a  judgment  in  an  action  commenced  while 
an  action  between  the  same  parties  and  on  the  same  cause  of 
action  is  pending  in  another  county  is  vacated  or  set  aside  on  the 
ground  of  fraud  in  its  procurement,  the  parties  may  proceed  with 
the  action  first  commenced,  where  both  counties  have  jurisdiction 
of  the  parties  and  subject-matter  of  the  action. 

15.  Pleading,  §  102* — when  demurrer  to  plea  alleging  satisfac- 
tion of  judgment  on  same  cause  of  action  properly  overruled.  In 
an  action  in  the  name  of  an  infant  by  his  father  as  "next  friend," 
where  both  the  court  of  the  county  where  the  action  was  brought 
and  the  court  of  another  county  have  jurisdiction  of  the  parties 
and  subject-matter  of  the  action,  a  demurrer  to  a  special  plea 
alleging  that  during  the  pendency  of  the  action  a  judgment  was 
obtained  in  the  court  of  the  other  county  on  the  same  cause  of 
action,  which  judgment  had  been  fully  satisfied,  held  rightfully 
overruled. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon. 
William  E.  Hadley,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.    Affirmed.    Opinion  filed  December  1,  1915. 

Early,  Miles  &  Simpson,  for  appellant. 
Williamson,  Burroughs  &  Ryder,  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

A  declaration  was  filed  in  this  case  for  Frank 
Paskewie,  a  minor,  by  his  father,  as  next  friend, 
against  the  East  St.  Louis  &  Suburban  Railway  Com- 
pany, on  May  15,  1914,  charging  that  on  May  4,  1914, 
while  the  plaintiff  was  returning  from  school,  he  was 
knocked  down  and  injured  by  a  car  belonging  to  said 
company,  and  that  in  causing  said  injury  said  company 
was  guilty  of  negligence.  Subsequently  H.  C.  Gerke, 
public  guardian  of  Madison  county,  was  appointed 
guardian    for    said    minor,    the    father    removed   as 
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,next  friend  and  such  guardian  substituted  therefor, 
the  declaration  being  so  amended  as  to  show  such  sub- 
stitution. To  this  declaration  the  defendant  filed  the 
general  issue  and  two  special  pleas.  The  case  had  been 
continued  for  a  term  and  the  first  of  the  special  pleas 
alleged  that  after  the  last  pleading  therein  and  before 
the  filing  of  said  special  plea  to  wit,  on  the  10th  day  of 
August,  1914,  the  said  minor,  then  acting  by  his  father 
and  next  friend  and  by  E.  W.  Krietner,  his  attorney, 
impleaded  defendant  in  the  Circuit  Court  of  St.  Clair 
county,  Illinois,  at  the  April  term  thereof,  for  and  on 
account  of  the  same  wrongs  and  injuries  declared  upon 
in  the  declaration  in  this  suit,  and  that  said  court  hav- 
ing jurisdiction  of  the  person  of  the  defendant,  did 
afterwards  on  the  10th  day  of  August,  1914,  enter 
judgment  in  favor  of  said  Frank  Paskewie,  so  suing 
by  his  father  and  next  friend,  John  Paskewie,  against 
said  defendant  for  the  sum  of  $444  and  costs  of  suit, 
which  judgment  still  remains  in  force  and  effect  and 
such  judgment  is  thereupon  set  forth  in  full  in  the  plea. 
The  second  special  plea  is  a  formal  plea  of  former  ad- 
judication, relying  upon  the  same  facts  and  alleging 
that  said  defendant  thereafter  paid  to  the  attorney 
for  the  plaintiff  the  amount  of  said  judgment.  To  the 
special  pleas,  the  plaintiff  filed  a  general  and  special 
demurrer.  The  special  causes  of  demurrer  alleged 
were  that  the  Circuit  Court  of  St.  Clair  county,  Illinois, 
was  without  jurisdiction  when  it  attempted  to  render 
judgment  in  said  cause,  for  the  reason  that  this  suit 
was  commenced  to  the  May  term,  1914,  of  the  Madison 
county  Circuit  Court  which  convened  on  May  5,  1914; 
that  no  declaration  or  proceeding  was  filed  in  the  Cir- 
cuit Court  of  St.  Clair  county  until  August  10,  1914, 
the  April  term  of  said  court  in  Madison  county  then 
still  being  in  session ;  that  the  judgment  in  the  Circuit 
Court  of  St.  Clair  county  was  entered  August  10, 1914, 
and  all  of  said  proceedings  of  said  Circuit  Court  of  St. 
Clair  county  were  had  after  the  Circuit  Court  of  Madi- 
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son  county  had  acquired  jurisdiction  and  said  cause 
was  still  pending  and  undetermined;  that  therefore 
the  Circuit  Court  of  St.  Clair  county  could  not  acquire 
jurisdiction  of  said  cause  and  subject-matter  for  any 
purpose  whatever;  that  said  pleas  do  not  aver  that 
there  was  a  hearing  on  the  merits  of  the  case  in  which 
judgment  was  attempted  to  be  entered;  that  said  E. 
W.  Krietner,  to  whom  the  payment  is  alleged  to  have 
been  made  as  attorney  for  said  minor,  had  no  legal  or 
rightful  authority  to  collect  and  receipt  for  any  moneys 
due  him  arising  out  of  said  cause  of  action  or  other- 
wise ;  that  said  H.  C.  Gerke,  who  was  appointed  guard- 
ian of  said  minor  by  the  Probate  Court  of  Madison 
county,  was  the  only  person  legally  authorized  to  col- 
lect and  receipt  for  moneys  due  said  minor. 

Upon  a  hearing  the  court  overruled  said  demurrer, 
whereupon  the  defendant  withdrew  its  plea  of  general 
issue  and  the  plaintiff  having  elected  to  stand  by  and 
abide  his  demurrer  to  the  defendant's  special  pleas, 
judgment  was  entered  in  favor  of  the  defendant  and 
against  the  plaintiff  in  bar  of  the  action.  Judgment 
was  also  entered  against  the  plaintiff  for  costs  to  be 
paid  in  due  course  of  the  guardianship  of  his  estate. 
Seeking  to  reverse  this  judgment,  the  plaintiff  below 
has  brought  the  case  to  this  court. 

Appellant  here  claims  that  the  Circuit  Court  of 
Madison  county  had  acquired  jurisdiction  and  that  it 
was  not  deprived  thereof  by  the  action  of  the  Circuit 
Court  of  St.  Clair  county  in  the  suit  brought  by  the 
same  parties,  for  the  same  subject-matter,  especially 
in  view  of  the  fact  that  the  pleadings  do  not  directly 
allege  that  there  was  a  hearing  in  the  St.  Clair  Circuit 
Court  upon  the  merits  of  the  case.  He  relies  upon 
Schwarzschild  <&  Sulzberger  Co.  v.  Shapiro,  182  III. 
App.  40,  and  Miller  v.  McCormick  Harvesting  Co.,  84 
111.  App.  571,  which  appear  to  hold  pleas  of  former  ad- 
judication and  puis  darrein  continuance  bad  for  failing 
to  state  whether  the  judgment  was  satisfied  or  in  full 
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force  and  effect.  It  is  plainly  stated,  however,  in  the 
pleas  in  question  here  that  the  judgment  remained  in 
full  force  and  effect  and  also  that  it  was  fully  satisfied 
by  payment  to  the  attorney  for  the  plaintiff. 

Appellee  claims  that  an  infant  is  bound  by  the  act 
of  his  next  friend  in  bringing  suit,  so  far  as  any  col- 
lateral attack  on  the  judgment  is  concerned,  that  if 
there  is  any  fraud  the  infant  must  resort  to  a  court  of 
equity  to  correct  it.  In  Chudleigh  v.  Chicago,  R.  /.  & 
P.  Ry.  Co.,  51  111.  App.  491,  it  was  held  that  when  a  suit 
is  instituted  in  the  name  of  an  infant  by  his  "next 
friend"  the  authority  of  the  "next  friend"  so  to  do  is 
presumed  and  that  if  such  friend  plays  the  infant  false, 
the  judgment  is  not  thereby  rendered  void,  but  that 
the  infant  must  resort  to  a  court  of  equity  to  set  the 
same  aside.  In  Hunter  v.  Empire  State  Surety  Co., 
261  HI.  335,  it  is  held  that  even  a  decree  against  an 
infant  by  agreement  is  erroneous  but  not  void,  and  that 
it  may  be  set  aside  upon  a  bill  of  review.  In  Plume  & 
Atwood  Mfg.  Co.  v.  Caldwell,  136  111.  163,  it  was  held 
by  our  Supreme  Court  that  "the  rule  giving  exclusive 
jurisdiction  to  the  court  first  acquiring  it  is  one  that 
the  parties  may  waive. ' ' 

The  parties  to  the  suit  in  St.  Clair  county  were 
identical  with  those  to  the  suit  pending  in  Madison 
county  and  the  subject-matter  was  the  same.  Had 
there  been  no  suit  pending  in  Madison  county,  the  Cir- 
cuit Court  of  St.  Clair  county  would,  under  the  cir- 
cumstances named,  have  undoubtedly  had  jurisdiction 
of  both  the  subject-matter  and  the  parties  to  the  suit, 
and  if  the  parties  in  order  to  expedite  matters,  or  for 
other  good  cause,  sought  to  take  judgment  in  the  Cir- 
cuit Court  of  St.  Clair  county  rather  than  to  wait  until 
the  next  term  in  Madison  county,  they  had  a  right  to 
do  so  and  the  defendant  in  this  suit  alone  could  take 
advantage  of  the  former  suit  pending.  A  judgment  so 
entered  could  not  be  attacked  collaterally  but  if  there 
was  fraud  in  obtaining  it,  advantage  thereof  could  only 
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be  taken  by  appeal  or  other  action  directly  attacking 
the  judgment.  Where  parties  voluntarily  submit  them- 
selves to  the  judgment  of  a  court  having  jurisdiction 
of  the  subject-matter,  they  are  bound  by  such  judg- 
ment, though  the  same  matter  was  pending  in  a  prior 
suit-  11  Cyc.  987,  dubsec.  C;  Gregory  v.  Kenyon,  34 
Neb.  640 ;  Bassill  v.  Bassill,  207  Mass.  365. 

It  appears  clear  to  us  that  if  the  appellant  in  this 
suit  had  been  an  adult  and  had  brought  suit  in  St.  Clair 
county  after  this  one  was  commenced  in  Madison 
county,  obtained  judgment  and  received  the  same  and 
receipted  therefor,  that  such  judgment  could  be 
pleaded  in  bar  to  this  suit,  and  there  is  no  substantial 
reason  why  the  same  rule  could  not  apply  where  an  in- 
fant brings  both  suits  by  his  father  as  next  friend.  If, 
however,  there  is  fraud  in  connection  with  the  procure- 
ment of  the  judgment,  such  judgment  may  be  attacked 
directly,  and  if  such  attack  is  successful  and  the  judg- 
ment is  set  aside  or  declared  void,  of  course  there 
would  be  nothing  to  prevent  the  parties  from  proceed- 
ing with  the  original  suit  commenced  in  another  county. 
In  this  case  according  to  the  statement  in  the  pleading 
the  original  judgment  is  still  in  force,  has  never  been 
directly  attacked  and  has  in  fact  been  satisfied  by  pay- 
ment. It  could  therefore  properly  be  pleaded  in  bar, 
to  this  action.  The  court  below  rightfully  overruled 
the  demurrer  to  the  special  pleas  and  its  judgment  will 
be  affirmed. 

Affirmed. 
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Charles  R.  Bartels,  Appellant,  y.  J.  W.  Rudloff  et  al., 

Appellees. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Randolph  county;  the  Hon. 
William  E.  Hadley,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.  Affirmed.  Opinion  filed  December  1,  1915.  Certi- 
orari denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  in  attachment  by  Charles  R.  Bartels,  plaintiff, 
against  J.  W.  Rudloff,  August  Rudloff  and  Ed  Rud- 
loff, defendants,  in  the  Circuit  Court  of  Randolph 
county.  In  his  affidavit  plaintiff  charged  that  defend- 
ant was  about  to  depart  from  the  State  with  the  inten- 
tion of  having  his  effects  removed  therefrom,  and  that 
within  two  years  last  past  had  fraudulently  conveyed 
and  assigned  his  effects  so  as  to  hinder  and  delay  his 
creditors.  August  Rudloff  and  Ed  Rudloff  filed  in- 
terpleader claiming  the  property  attached  under  a 
chattel  mortgage  given  to  them  by  defendant  to  secure 
an  indebtedness  of  about  $3,200.  Trial  by  jury  was 
waived.  The  court  found  for  plaintiff  for  the  amount 
of  his  debt  and  awarded  execution  thereon,  but  found 
for  the  interpleaders  and  quashed  the  writ  of  attach- 
ment, ordering  the  release  of  the  property  attached. 

From  the  judgment  and  order  on  the  interpleader, 
plaintiff  appeals. 

Plaintiff  resided  in  St.  Mary's,  Missouri,  and  owned 
a  farm  on  Kaskaskia  Island  in  Randolph  county,  Illi- 
nois. J.  W.  Rudloff  had  been  a  tenant  on  this  farm 
for  a  number  of  years  handling  stock  and  grain. 
Plaintiff  had  taken  up  a  mortgage  against  the  tenant, 
and  through  various  transactions  an  indebtedness  had 
accumulated  against  him  in  favor  of  plaintiff,  amount- 
ing to  $3,588.68.  In  November,  1913,  the  parties  at- 
tempted to  reach  a  settlement  as  to  the  amount  due 
plaintiff  and,  failing  to  do  so,  agreed  to  submit  the 
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matter  to  the  interpleaders  and  John  F.  Bartels,  a 
brother  of  plaintiff,  as  arbitrators.  It  was  further 
agreed  that  whatever  amount  the  arbitrators  found 
due  to  plaintiff  should  be  immediately  paid  or  secured 
and  that  possession  of  the  premises  should  be  sur- 
rendered. The  arbitration  was  never  concluded.  On 
November  26,  1913,  J.  W.  Rudloff  executed  a  note  for 
$3,200  due  in  one  year,  payable  to  August  Rudloff  and 
Ed  Rudloff,  with  interest  at  seven  per  cent.,  to  secure 
which  he  gave  a  chattel  mortgage.  The  note  and  mort- 
gage were  not  satisfactory,  and  on  December  1st  he 
executed  a  new  note  to  the  interpleaders  for  the  same 
amount  and  a  new  mortgage  covering  the  same  prop- 
erty. This  mortgage  was  recorded  December  5th,  and 
a  day  or  two  thereafter  the  note  was  delivered  to  Ed 
Rudloff.  December  13th  following,  plaintiff  filed  his 
affidavit  for  attachment.  There  was  no  proof  that  J. 
W.  Rudloff  was  about  to  leave  the  State  with  the  in- 
tention of  removing  his  effects  therefrom. 

H.  Clay  Horner,  T.  B.  Whitlege  and  R.  E.  Spbigg, 
for  appellant. 

A.  G.  Gordon  and  P.  B.  Hood,  for  appellees. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Fraudulent  conveyances,  §  111* — when  insolvent  debtor  may 
prefer  creditors.  An  insolvent  debtor  who  does  not  take  the  bene- 
fit of  the  General  Assignment  Act  (J.  &  A.  U  6234  et  seq.)  may 
prefer  one  creditor  to  the  exclusion  of  others  if  such  preference  is 
in  good  faith. 

2.  Fraudulent  conveyances,  §  109* — when  insolvent  debtor  may 
prefer  creditors.  An  insolvent  debtor  may  secure  certain  creditors 
to  the  exclusion  of  others,  if  he  acts  in  good  faith,  although  such 
preference  may  to  that  extent  operate  to  hinder  and  delay  his 
general  creditors. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
tsple  and  section  number. 
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3.  Fraudulent  conveyances,  §  264* — when  evidence  sufficient  to 
show  bona  fide  indebtedness.  In  an  action  in  attachment  where 
the  property  attached  was  claimed  in  interpleader  by  the  holders  of 
a  chattel  mortgage  of  such  property  given  by  defendant,  evidence 
held  sufficient  to  prove  that  at  the  time  such  mortgage  was  given 
defendant  was  in  good  faith  indebted  to  interpleaders  in  the  amount 
of  the  note  secured  by  the  mortgage. 

4.  Abbitbation  and  award,  ft  20* — what  are  duties  and  liabilities 
of  arbitrators.  Arbitrators,  like  jurors,  are  held  to  the  highest 
degree  of  good  faith,  and  can  have  no  secret  interest  in  the  subject- 
matter  of  the  arbitration. 

5.  Abbitbation  and  award,  ft  17a*— when  arbitrator  not  disquali- 
fied. The  fact  that  one  of  the  parties  to  an  arbitration  is  indebted 
to  an  arbitrator  may  unfit  such  arbitrator  to  act  as  such  in  the 
matter  to  be  arbitrated. 

6.  Abbitbation  and  award,  §  75* — when  award  may  be  attacked. 
An  award  made  by  arbitrators  may  be  attacked  on  the  ground  of 
the  disqualification  of  arbitrators  to  act  by  reason  of  the  fact  that 
one  of  the  parties  to  such  arbitration  was  indebted  to  such  arbi- 
trators. 

7.  Abbitbation  and  award,  ft  17a*— -when  rules  as  to  qualifica- 
tion of  arbitrators  apply.  Rules  as  to  the  qualification  of  arbitra- 
tors apply  only  to  their  action  as  such  making  an  award  on  the 
matters  submitted. 

8.  Abbitbation  and  award,  §  20* — when  arbitrator  has  right  to  ob- 
tain security  for  debt.  Where  a  contemplated  arbitration  is  never 
concluded,  the  persons  selected  to  act  as  arbitrators  therein  occupy 
the  same  position  towards  the  parties  as  though  such  arbitrators 
had  never  been  selected  to  act  as  such,  and  if  such  arbitrators  are 
creditors  of  one  of  the  parties  to  the  proposed  arbitration,  such 
arbitrators  have  the  same  right  as  other  creditors  to  obtain  secu- 
rity for  their  debts. 

9.  Fraudulent  conveyances,  ft  17* — when  mortgage  does  not  con- 
stitute fraudulent  conveyance  to  hinder  and  delay  creditors.  In  an 
action  in  attachment,  where  the  goods  attached  were  claimed  in 
interpleader  by  the  mortgagees  in  a  chattel  mortgage  of  such  goods 
given  by  defendant,  held  that  the  giving  of  such  mortgage  was  not 
a  fraudulent  conveyance  of  effects  to  hinder  and  delay  creditors 
within  the  meaning  of  clause  7  of  section  1  of  the  Attachment  Act 
(J.  ft  A.  If  492),  although  it  appeared  that  at  the  time  such  mort- 
gage was  given  defendant  was  insolvent,  it  also  appearing  that  at 
such  time  defendant  was  in  good  faith  indebted  to  interpleaders  in 
the  amount  of  the  note  secured  by  the  mortgage,  and  that  such 
mortgage  was  given  in  good  faith. 

•Bee  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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J.  J.  Renner,  Appellee,  y.  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Randolph  county;  the  Hon. 
William  E.  Hadley,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.    Affirmed.    Opinion  filed  December  1,  1915. 

Statement  of  the  Case. 

Action  by  J.  J.  Renner,  plaintiff,  against  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway  Company, 
defendant,  in  the  Circuit  Court  of  Randolph  county, 
to  recover  for  injuries  to  crops  growing  on  a  farm 
rented  by  plaintiff,  for  the  years  1910,  1912  and  1913. 
From  a  judgment  for  plaintiff  for  $1,162,  defendant 
appeals. 

A  judgment  obtained  by  plaintiff's  landlord  in  an 
action  previously  brought  against  the  same  defendant 
was  reversed  by  this  court  in  Ufflemann  v.  St.  Louis , 
I.  M.  &  S.  Ry.  Co.,  194  111.  App.  42,  on  the  ground  that 
the  suit  being  for  rental  values  only  no  recovery  could 
be  had  by  the  landlord  for  injuries  to  crops  since  the 
title  to  the  crop  was  in  the  tenant  until  delivered  or 
paid  to  the  landlord. 

Plaintiff  rented  the  land  from  year  to  year,  com- 
mencing in  1909,  and  paying  as  rent  one-third  the 
crops,  except  the  hay  of  which  he  paid  one-half.  The 
farm  consisted  of  about  259  acres  and  was  intersected 
by  defendant's  railroad,  leaving  200  acres  thereof 
northeast  of  the  right  of  way.  The  natural  slope  of 
this  200-acre  tract  is  towards  the  railroad  and  through 
it  Modoc  Creek  flows  in  a  southwesterly  direction  pass- 
ing under  defendant 's  track  and  into  a  slough  some 
500  feet  on  the  other  side.  This  slough  nearly  paral- 
lels defendant's  right  of  way  and  carries  the  water 
about  two  miles  further  on  where  it  empties  into  the 
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Mississippi  River.  Modoc  Creek  formerly  spread  over 
all  this  land  but  before  the  railroad  was  constructed 
the  channel  was  cleaned  out  and  straightened.  Since 
the  construction  of  the  railroad,  overflow  channels 
have  also  been  dug  and  all  the  water  gathered  by  the 
channel  flows  under  the  railroad  track  and  into  the 
slough  through  three  openings  provided  therefor  by 
defendant,  the  main  one  being  thirty-nine  feet  long, 
thirteen  feet  wide  and  some  three  feet  deep.  The  em- 
bankment across  the  land  in  question,  upon  which  the 
rails  are  laid,  is  about  three  and  a  half  feet  in  height. 
Plaintiff  claims  that  by  reason  of  the  maintenance  of 
defendant's  embankment,  the  improper  construction 
of  the  outlets  under  it  and  the  fact  that  materials  were 
permitted  to  fill  up  the  outlet,  the  water  in  times  of 
heavy  rains  was  held  back  and  destroyed  his  crops. 

Defendant  claimed  that  before  the  embankment  was 
built  the  land  in  question  was  low,  wet,  marshy  and 
unfit  for  cultivation,  and  that  nq  crop  could  have  been 
raised  on  it  except  in  excessively  dry  years;  that  by 
the  washing  down  of  silt  and  soil  from  the  bluffs, 
which  filled  in  east  of  the  railroad,  the  land  was  im- 
proved instead  of  injured;  that  part  of  the  overflow 
and  damage  was  caused  by  a  failure  on  the  part  of 
appellee  to  *keep  open  the  ditches  on  the  land ;  that 
plaintiff  is  not  entitled  to  recover  because  at  the  time 
he  rented  the  land  and  from  year  to  year  thereafter, 
upon  the  renewal  of  his  lease,  he  was  fully  advised  of 
the  existence  of  the  embankment  and  the  conditions 
relating  to  it.  A  number  of  witnesses  were  produced 
by  the  parties  whose  testimony  was  conflicting  and  at 
great  variance. 

The  court  gave  the  following  instructions  on  behalf 
of  plaintiff : 

' 'The  Court  instructs  the  jury  that  if  you  believe 
from  the  greater  weight  of  the  evidence  that  the 
plaintiff  was  injured  by  the  overflow  waters  of  the  said 
Modoc  Creek,  as  alleged  in  the  declaration,  by  the 
failure  of  the  defendant  to  construct  the  necessary 
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culverts  or  sluices,  as  the  natural  lay  of  the  said  land 
requires  for  the  necessary  drainage  thereof,  as  alleged 
in  the  declaration,  then  the  fact,  if  it  is  a  fact,  that  the 
plaintiff  knew  before  he  leased  said  land,  that  said 
Modoc  Creek  frequently  overflowed  its  banks,  and 
knew  of  the  conditions  of  the  said  railroad  embank- 
ment and  bridge,  such,  knowledge  on  the  part  of  the 
plaintiff  would  not  be  a  bar  to  his  recovery  in  this  suit, 
and  such  knowledge  of  itself  would  constitute  no  legal 
defense  for  the  defendant. 

"The  Court  instructs  the  jury  that  the  law  of  Illi- 
nois provides  that  in  no  case  shall  any  railroad  com- 
pany construct  or  maintain  its  roadbed  without  first 
constructing  the  necessary  culverts  or  sluices  as  the 
natural  lay  of  the  land  requires  for  the  necessary 
drainage  thereof. 

1  'The  Court  instructs  the  jury  that  the  duty  of  a 
railroad  company  to  so  construct  its  road  across  a 
stream  or  natural  watercourse  as  not  to  injure  adjacent 
land  by  throwing  water  back  upon  the  same  is  a  con- 
tinuing one  and  every  continuance  of  such  nuisance 
is,  under  the  law,  a  fresh  nuisance  and  injury.  Each 
overflow  upon  the  land  of  the  adjoining  owner,  caused 
by  the  improper  construction  of  a  railroad  company, 
in  its  mode  of  constructing  or  maintaining  an  embank- 
ment or  bridge  over  a  natural  watercourse,  creates  a 
new  cause  of  action  against  the  company  that  built,  or 
the  company  that  may  be  operating  and  maintaining 
such  embankment  or  bridge  at  the  time  of  such  over- 
flow, for  injuries  thereby  caused,  to  the  owner  or  the 
lessee  lawfully  in  possession  of  such  land. 

"The  Court  instructs  the  jury  that  although  a  rail- 
road company  may  construct  a  crossing  over  a  natural 
watercourse  in  a  skilful  manner  and  according  to  ap- 
proved principles  of  engineering,  yet  if  injury  neces- 
sarily results  to  the  adjoining  landowner  or  to  any 
person  lawfully  in  possession  under  the  owner,  the 
company  will  be  liable. ' ' 

H.  L.  Browning  and  L.  0.  Whitnel,  for  appellant; 
Spbiog  &  Gilsteb  and  Edwabd  J.  White,  of  counsel. 
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A.  E.  Crisler  and  A.  C.  Bollinger,  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Railroads,  §  350* — when  evidence  sufficient  to  sustain  find- 
ing that  culverts  inadequate  to  carry  off  water.  In  an  action 
against  a  railroad  company  to  recover  for  injury  to  crops  by  being 
overflowed  by  water,  where  the  land  in  question  sloped  towards 
defendant's  railroad  embankment  and  was  drained  by  a  river 
which  flowed  under  such  railroad  through  openings  in  the  em- 
bankment constructed  and  maintained  by  defendant,  evidence  held 
sufficient  to  warrant  a  finding  that  the  openings  through  defend- 
ant's embankment  were  insufficient  to  carry  off  the  water  from 
plaintiff's  land  within  a  reasonable  time,  by  reason  of  which  such 
water  was  held  back  on  plaintiff's  land,  injuring  the  crops  growing 
thereon. 

2.  Railroads,  §  353* — when  damages  awarded  tenant  for  injury 
to  crops  "by  overflow  not  excessive.  In  an  action  by  a  tenant  against 
a  railroad  to  recover  for  injury  to  his  crops  by  overflow,  where  the 
lease  provides  that  the  rent  reserved  thereby  shall  be  one-third  of 
the  crops  raised  thereon,  a  verdict  is  not  excessive  where  plaintiff 
confines  his  proof  to  two-thirds  of  the  total  loss  sustained,  and 
where  the  verdict  was  for  $1,162,  while  the  total  loss  proved  was 
$1,970. 

3.  Railroads,  §  345* — when  tenant  may  maintain  action  to  re- 
cover damages  for  injury  to  land  by  overflow.  In  case  of  injury  to 
land  by  overflow  due  to  inadequacy  of  railroad  culverts  to  carry 
off  water,  the  holder  of  a  leasehold  interest  therein  has  a  right 
of  action  to  recover  the  proportion  of  the  damages  caused  by  such 
injury  which  such  tenant  has  personally  sustained,  unless  the  land 
was  leased  after  the  wrongful  act  was  done  which  caused  the  in- 
jury. 

4.  Waters  and  watercourses,  §  24* — when  tenant  from  year  Jo 
year  may  not  maintain  action  for  damages  to  crops  due  to  overflow. 
The  general  rule  is  that  a  tenant  from  year  to  year  who  renews  his 
lease  with  knowledge  of  wrongful  acts  by  an  adjoining  owner  which 
have  already  caused  injury  to  the  crops  of  such  tenant,  due  to  over- 
flow, cannot  recover  from  such  adjoining  owner  for  injury  to  crops 
caused  by  such  wrongful  acts  during  the  year  for  which  such  lease 
has  been  renewed. 

•8ee  Illinois  Note*  Digest,  Vol*.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 
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5.  Railroads,  §  345* — when  liable  to  tenant  for  damages  due  to 
failure  to  construct  proper  culverts.  The  general  rule  applicable 
to  tenants  who  lease  property  with  a  knowledge  of  Injury  already 
done  to  the  leased  property  does  not  apply  where  the  injury  is  caused 
by  the  construction  of  a  railroad  which  is  controlled  by  clause  5  of 
section  19  of  the  Railroad  Act  (J.  &  A.  H  8754),  providing  that  "in 
no  case  shall  any  railroad  company  construct  a  roadbed  without 
first  constructing  the  necessary  culverts  or  sluices  as  the  natural 
lay  of  the  land  requires  for  the  drainage  thereof." 

6.  Railroads,  §  332* — when  railroad  liable  for  nuisance  without 
notice  to  remove.  The  rule  that  one  who  comes  into  possession 
either  as  grantee  or  lessee  of  land  on  which  a  nuisance  exists  can- 
not be  held  liable  for  damages  caused  thereby  prior  to  notice,  and 
a  request  to  remove  the  nuisance  has  been  changed  by  clause  5  of 
section  19  of  the  Railroad  Act  (J.  &  A.  U  8754),  in  so  far  as 
applicable  to  railroads  constructed  after  the  passage  of  the  statute. 

7.  Railroads,  §  328* — when  must  construct  necessary  culverts 
and  sluices.  Under  clause  5  of  section  19  of  the  Railroad  Act  (J. 
ft  A.  f  8754),  the  construction  of  all  culverts  and  sluices  necessary 
for  the  drainage  of  water  naturally  draining  through  the  land  cov- 
ered by  the  right  of  way  is  a  condition  precedent  to  the  construc- 
tion of  a  railroad  after  the  passage  of  the  act,  the  statute  in  positive 
and  express  terms  prohibiting  the  construction  of  the  railroad  until 
such  requirement  is  complied  with. 

8.  Railroads — when    burden   on    to    show   grounds   for  failure 
,  to  construct  required  culverts  and  sluices.    In  an  action  against  a 

railroad  to  recover  for  injuries  to  land  caused  by  the  failure  of 
defendant  to  construct  culverts  and  sluices  through  its  embank- 
ment as  required  by  clause  5  of  section  19  of  the  Railroad  Act  (J. 
&  A.  U  8754),  the  burden  is  on  defendant,  where  the  embankment 
in  question  was  constructed  since  the  passage  of  the  statute,  af- 
firmatively to  show  facts  in  excuse  of  its  failure  to  comply  with  the 
statute. 

9.  Railroads,  §  342* — when  successive  actions  maintainable  for 
injury  due  to  improper  construction  of.  Under  clause  5  of  section 
19  of  the  Railroad  Act  (J.  ft  A.  H  8754),  the  duty  of  a  railroad  com- 
pany to  construct  and  maintain  its  road  across  a  stream  in  such 
manner  as  not  to  injure  the  adjacent  land  by  throwing  water 
back  upon  it  is  a  continuing  one,  and  each  overflow  resulting  from 
a  neglect  to  perform  the  duty  required  by  the  statute  creates 
a  new  cause  of  action  for  the  injury  to  land  and  crops  caused 
thereby. 

10.  Railroads,  §   315* — when  tenant  may  assume  that  obstruc- 
tion of  drainage  will  not  be  continued.    A  tenant  who  leases  prom- 
isee Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
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ises  with  knowledge  of  the  defective  construction  of  railroad  em- 
bankments on  such  premises  which  tend  to  obstruct  drainage  from 
his  land,  may  act  upon  the  presumption  that  the  nuisance  occa- 
sioned thereby  would  not  be  continued  and  that  the  railroad  com- 
pany would  perform  the  continuing  duty  imposed  by  clause  5  of 
section  19  of  the  Railroad  Act  (J.  &  A.  f  8754),  to  construct  such 
culverts  and  sluices  through  its  embankments  as  are  necessary 
to  drain  adjacent  land. 

11.  Railroads,  §  345* — when  tenant  from  year  to  year  may  main- 
tain action  for  injury  to  crops  due  to  overflow.  In  an  action  by 
a  tenant  to  recover  for  injury  to  his  crops  by  reason  of  the  over- 
flow of  water  on  his  land  due  to  the  imperfect  construction  of  open- 
ings through  a  railroad  embankment  through  which  the  water 
drained  from  plaintiff's  land,  held  that  plaintiff's  action  was  not 
barred  although  it  appeared  that  plaintiff  was  a  tenant  from  year 
to  year  and  had  renewed  his  lease  with  a  knowledge  of  the  im- 
perfections in  the  embankment  and  that  such  imperfections  might 
injure  such  crops  by  causing  an  overflow  of  water  thereon. 

12.  Railroads,  §  352* — when  instruction  in  language  of  statute 
relative  to  construction  >of  culverts  and  sluices  proper.  In  an  action 
against  a  railroad  corporation  to  recover  for  injury  to  crops  as  a 
result  of  the  failure  of  defendant  to  comply  with  clause  5  of  sec- 
tion 19  of  the  Railroad  Act  (J.  &  A.  f  8754),  providing  that  "in  no 
case  shall  any  railroad  company  construct  a  roadbed  without  first 
constructing  the  necessary  culverts  or  sluices  as  the  natural  lay 
of  the  land  requires  for  the  drainage  thereof,"  an  instruction  which 
stated  the  requirements  of  the  statute  held  proper. 

13.  Instructions,  §  151*— when  may  be  refused.  Requested  in- 
structions may  be  refused  where  such  instructions  are  covered  by 
other  given  instructions. 

14.  Railroads,  §  850* — when  evidence  sufficient  to  sustain  ver- 
dict. In  an  action  by  a  tenant  against  a  railroad  to  recover  for 
injury  to  crops  due  to  overflow,  evidence  held  sufficient  to  entitle 
plaintiff  to  recover. 

15.  Railroads,  §  352* — when  instruction  as  to  liability  of  rail- 
road although  tenant  knew  of  condition  of  culverts  proper.  In  an 
action  by  a  tenant  against  a  railroad  company  for  damages  for 
injury  to  crops  sustained  as  a  result  of  overflow  caused  by  insuffi- 
cient culverts,  an  instruction  as  to  the  liability  of  defendant, 
although  plaintiff  knew  before  he  leased  the  land  that  the  creek 
frequently  overflowed  its  banks  and  of  the  condition  of  the  rail- 
road embankment,  approved. 

16.  Railroads,  5  352* — when  instruction  as  to  duty  of  proper 
construction  of  road  over  watercourses  being  continuing  one,  and 
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each  overflow  creating  cause  of  action  proper.  In  an  action  by  a 
tenant  against  a  railroad  company  for  damages  for  injury  to  crops 
sustained  as  a  result  of  overflow  caused  by  Insufficient  culverts, 
an  instruction  that  the  duty  of  the  railroad  to  so  construct  its 
road  across  a  natural  watercourse  as  not  to  injure  adjacent  prop- 
erty owners  by  overflow  was  a  continuing  one,  and  that  each  suc- 
cessive overflow  due  to  such  cause  created  a  new  cause  of  action, 
approved. 

17.  Railroads,  §  352*— -when  instruction  as  to  liability  to  owner 
or  tenant  for  injury  due  to  overflow  proper.  In  an  action  by  a 
tenant  against  a  railroad  company  for  damages  for  injury  to  crops 
sustained  as  a  result  of  overflow  caused  by  insufficient  culverts, 
an  instruction  that  defendant  was  liable  for  Injury  necessarily  sus- 
tained by  owner  or  tenant  even  though  construction  of  road  over 
natural  watercourse  skilfully  done,  approved. 


8ylvester  Kemp,  Defendant  in  Error,  v.  Southern  Coal 
&  Mining  Company,  Plaintiff  in  Error. 

1.  Mines  and  minerals,  §  141* — when  declaration  sufficiently 
alleges  violation  of  duty  to  inspect  roof  of  mine.  In  an  action 
by  a  miner  to  recover  for  injuries  sustained  by  reason  of  being 
struck  by  a  clod  which  fell  from  the  roof  of  a  mine,  a  declaration 
alleging  that  at  the  time  when  plaintiff  was  Injured  a  dangerous 
condition  existed  in  the  roof  above  the  place  where  plaintiff  was 
required  "to  work  and  to  be,"  held  sufficiently  to  allege  a  violation 
of  section  24  of  the  Miners'  Act  (J.  &  A.  f  7495),  requiring  the  mine 
examiner  to  inspect  places  in  the  mine  where  men  "are  required 
in  the  performance  of  their  duties  to  pass  and  to  work,"  and  to 
mark  all  dangerous  roofs  in  such  places. 

2.  Mines  and  minerals,  §  179* — when  evidence  sufficient  to  sus- 
tain finding  that  miner  was  in  working  place  at  time  of  injury* 
In  an  action  by  a  miner  to  recover  for  injuries  sustained  by  being 
struck  by  a  large  clod  which  fell  from  the  roof  of  the  room  where 
plaintiff  was  when  injured,  where  the  declaration  alleged  a  viola- 
tion of  section  24  of  the  Miners'  Act  (J.  ft  A.  U  7495),  requiring 
the  mine  examiner  to  Inspect  all  places  where  men  were  required 
in  the  performance  of  their  duty  "to  pass  and  to  work,"  and  to 
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mark  all  dangerous  places,  evidence  held  to  show  that  plaintiff  was 
in  his  working  place  at  the  time  of  the  accident  within  the  mean- 
ing of  the  act 

3.  Mines  and  minerals,  §  173* — when  evidence  sufficient  to 
comply  with  statute.  In  an  action  by  a  miner  to  recover  for  in- 
juries sustained  by  being  struck  by  a  large  clod  which  fell  from 
the  roof  of  the  room  where  plaintiff  was  when  injured,  where  the 
declaration  alleged  a  violation  of  section  24  of  the  -Miners'  Act 
(J.  ft  A.  If  7495),  requiring  the  mine  examiner  to  inspect  all  places 
where  men  were  required  in  the  performance  of  their  duties  "to 
pass  and  to  work,"  and  to  mark  all  dangerous  places,  evidence  held 
sufficient  to  comply  with  the  statute. 

4.  Mines  and  minerals,  §  41* — what  is  object  of  Miners*  Act. 
The  object  of  the  Miners'  Act  (J.  ft  A.  K  7475  et  seq.)  and  of 
other  similar  acts  is  to  provide  for  the  safety  of  those  engaged  In 
mining,  and  the  requirement  of  too  literal  a  compliance  there- 
with will  deprive  such  acts  of  the  power  to  accomplish  their  object. 

5.  Mines  and  minerals,  §  132* — when  miner  failing  to  sound 
roof  of  mine  guilty  of  contributory  negligence.  In  an  action  by  a 
miner  to  recover  for  injuries  sustained  as  a  result  of  being  struck 
by  a  large  clod  which  fell  from  the  roof  of  the  room  where  plaintiff 
was  when  Injured,  where  there  is  a  violation  of  section  24  of  the 
Miners'  Act  (J.  ft  A.  If  7495)  by  defendant,  a  violation  by  plaintiff 
of  paragraph  C  of  section  23  of  the  same  Act  (J.  ft  A.  f  7497), 
requiring  miners  to  sound  and  examine  the  roof  of  their  working 
places  before  commencing  work,  amounts  merely  to  contributory 
negligence. 

6.  Mines  and  minerals,  §  125* — when  contributory  negligence 
no  defense.  Contributory  negligence  is  no  defense  to  an  action 
brought  under  the  Mining  Act  (J.  ft  A.  If  7475  et  seq.). 

7.  Mines  and  minerals,  5  176* — when  evidence  sufficient  to  show 
dangerous  condition  of  roof  of  mine.  In  an  action  by  a  miner  to 
recover  for  injuries  sustained  by  being  struck  by  a  large  clod  which 
fell  from  the  roof  of  the  room  where  plaintiff  was  when  injured, 
evidence  held  to  show  that  at  the  time  of  such  injury  such  roof 
was  in  a  dangerous  condition. 

8.  Mines  and  minerals,  5  84* — when  owner  or  operator  liable 
for  wilful  violation  of  statutory  duty  to  inspect  mine.  Under  the 
Miners'  Ace  (J.  ft  A.  t  7475  et  seq.)9  the  owner  or  operator  of  a 
mine  cannot  excuse  himself  from  liability  growing  out  of  a  wilful 
violation  of  such  statute  in  failing  to  examine  the  mine  properly 
and  to  mark  dangerous  places  therein,  which  are  known  to  him  by 
showing  that  his  examiner  or  manager  thought  the  place  was  not 
dangerous. 
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9.  Mines  and  minebals,  §  84* — what  constitutes  wilful  violation 
of  Mining  Act.  The  phrase  "wilful  violation"  used  in  section  29  of 
the  Miners'  Act  (J.  &  A.  H  7503)  means  a  conscious  violation. 

Error  to  the  Circuit  Court  of  St.  Clair  county;  the  Hon.  George 
A.  Cbow,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.    Affirmed.    Opinion  filed  December  1,  1915. 

Kramer,  Kramer  &  Campbell,  for  plaintiff  in  error. 

F.  J.  Tecklenberg  and  D.  J.  Sullivan,  for  defend- 
ant in  error. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Sylvester  Kemp,  defendant  in  error,  was  severely 
injured  while  working  in  a  coal  mine  of  plaintiff  in 
error,  on  September  20, 1911,  and  brought  suit  against 
the  company  to  recover  damages  for  the  injury  sus- 
tained. Two  trials  were  had  by  a  jury  resulting  in 
favor  of  Kemp,  and  a  third  trial  was  then  had  before 
the  court  without  a  jury  on  a  transcript  of  the  evidence 
heard  on  the  former  trial.  Upon  this  trial  the  court 
found  the  issues  for  Kemp  and  entered  judgment 
against  the  company  for  $7,000,  and  the  latter  has 
brought  the  case  here  by  writ  of  error  seeking  to  re- 
verse the  judgment  on  the  ground  that  the  evidence 
is  not  sufficient  to  support  the  finding  and  judgment 
in  favor  of  Kemp,  that  he  was  not  entitled  to  recover 
even  if  the  injury  to  him  happened  in  his  working  place 
in  the  mine,  because  he  did  not  perform  the  duties  en- 
joined upon  him  by  the  statute  in  making  an  examina- 
tion of  the  roof  of  the  working  place  and  because,  as 
alleged,  the  court  erred  in  its  holdings  on  propositions 
of  law  and  fact  submitted  by  plaintiff  in  error. 

There  was  little  controversy  on  the  facts  in  the  case, 
as  shown  by  the  proofs.  The  company  owned  and 
operated  a  coal  mine  in  St.  Clair  county,  Illinois.  One 
of  the  rooms  in  this  mine  was  known  as  room  No.  20, 
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off  the  northwest  entry,  and  it  was  in  this  room  that 
Kemp  and  his  buddy  began  working.  At  the  time  of 
the  injury  this  room  was  seventy  feet  long,  thirty  feet 
wide  and  some  six  feet  high,  and  had  in  it  a  main  track 
for  cars  running  to  within  about  ten  feet  of  the  face 
with  points  or  spurs  therefrom  close  up  to  the  face.  In 
mining  the  coal  it  was  undercut  with  a  machine  and 
then  shot  down,  loaded  into  cars  and  taken  out.  No 
shot  firers  were  employed,  the  miners  themselves  both 
drilling  the  holes  and  firing  the  shots.  Kemp  and  his 
buddy  went  to  work  there  September  14th  and  worked 
together  until  the  17th,  which  was  Sunday.  On  Mon 
day  and  Tuesday  Kemp  worked  alone,  and  on  the 
morning  of  Wednesday  the  20th  he  again  went  to  the 
room  alone  to  continue  his  work.  He  entered  the  mine 
about  8  o  'clock,  taking  with  him  his  dinner  bucket  and 
an  oil  bucket  which  he  placed  some  eighteen  feet  from 
thq  face,  three  or  four  feet  from  the  left  side  of  the 
room  and  eight  or  ten  feet  from  the  track.  He  went 
to  work  shoveling  up  the  coal  which  he  had  shot  down 
the  day  before.  He  cleaned  up  next  to  the  track  and 
after  he  had  loaded  two  cars  and  had  shoveled  the  re- 
maining coal  on  the  left  side  back  towards  the  face  he 
was  compelled  to  stop  until  he  could  get  an  empty  car 
to  load  the  coal  into.  While  waiting  for  a  car  he  went 
back  to  his  bucket  and  filled  his  lamp.  He  then  took  a 
drink  from  his  dinner  bucket  and  was  in  the  act  of 
getting  something  to  eat  when  a  large  clod,  three  feet 
long,  two  and  a  half  feet  wide,  some  three  and  a  half 
inches  thick  and  weighing  about  one  hundred  pounds 
fell  from  the  roof  upon  him  inflicting  severe  and  per- 
manent injuries. 

No  complaint  is  made  that  the  amount  of  the  judg- 
ment in  this  case  is  excessive,  so  it  is  unnecessary  to 
refer  to  the  nature  and  extent  of  the  injuries  received 
by  Kemp.  The  company's  mine  examiner,  who  ex- 
amined the  room  on  the  morning  the  accident  occurred 
and  made  a  record  thereof,  stated  there  were  no  unsafe 
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roofs  or  unsafe  conditions,  and  it  was  shown  by  the 
proofs  that  the  place  in  the  roof  where  the  clod  was 
located  was  not  marked  as  dangerous.  At  the  time  of 
the  injury,  the  Miners '  Act  of  1911  was  in  force,  and 
the  provisions  of  that  act  in  regard  to  inspecting  and 
marking  dangerous  places  were  set  out  in  paragraphs 
4  and  6  of  section  21  (J.  &  A.  fl  7495)  as  follows: 

1 1  It  shall  be  the  duty  of  the  mine  examiner  *  •  * 
to  inspect  all  places  where  men  are  required  in  the 
performance  of  their  duties,  to  pass  or  to  work,  and  to 
observe  whether  there  are  any  recent  falls  or  dangerous 
roof  or  accumulations  of  gas  or  dangerous  obstruc- 
tions in  rooms  or  roadways.  *  *  *  When  working 
places  are  discovered  in  which  there  are  recent  falls 
or  dangerous  roof  or  dangerous  obstruction,  to  place 
a  conspicuous  mark  or  sign  thereat,  as  notice  to  all 
men  to  keep  out;  and  in  case  of  accumulation  of  gas, 
to  place  at  least  two  conspicuous  obstructions  across 
the  roadway,  not  less  than  twenty  feet  apart,  one  of 
which  shall  be  outside  the  last  open  cross-cut. ' '  Coun- 
sel, for  appellant  insist  that  the  declaration  was  insuf- 
ficient to  support  a  finding  and  judgment  in  favor  of 
Kemp  and  that  proof  of  its  allegations  does  not  entitle 
him  to  a  recovery.  Each  count  of  the  declaration  al- 
leged that  there  was  a  dangerous  condition  in  the 
roof  above  the  place  where  plaintiff  was  required  to 
work  and  to  be  and  that  this  condition  would  have  been 
discovered  by  the  mine  examiner  had  he  made  a  rea- 
sonable examination  of  the  room,  but  that  he  failed  to 
make  such  an  examination  of  the  room  and  while 
plaintiff  was  at  his  working  place  waiting  for  the  box 
which  he  had  loaded  to  be  removed,  he  was  injured  by 
the  clod  falling  upon  him.  While  the  charge  in  the 
declaration  was  that  there  was  "dangerous  condition 
in  the  roof  above  the  place  where  plaintiff  was  re- 
quired to  work  and  to  be"  and  that  the  same  would 
have  been  discovered,  had  the  mine  examiner  "made 
a  reasonable  examination  of  the  room,"  the  Act  of 
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1911  relied  on  only  makes  it  the  duty  of  the  examiner 
"to  inspect  all  places  where  men  are  required  in  the 
performance  of  their  duties,  to  pass  or  to  work,  and  to 
observe  whether  there  are  any  recent  falls  or  danger- 
ous roof  or  accumulations  of  gas  or  dangerous  obstruc- 
tions in  rooms  or  roadways." 

The  criticism  of  counsel  for  plaintiff  in  error  is  that 
th,ere  was  no  duty  under  the  statute  which  required  the 
company  to  mark  the  place  where  plaintiff  was  re- 
quired ' '  to  work  and  to  be, ' '  but  that  its  duty  was  only 
to.  inspect  and  mark  places  where  men  were  required 
in  the  performance  of  their  duty  "to  pass  and  to 
work,"  and  further  that  it  must  be  such  place  as  one 
is  required  to  pass  and  work  in  the  performance  of  his 
duty.  This  distinction  does  not  appear  to  us  to  be 
sound,  and  while  the'declaration  does  not  use  the  exact 
words  of  the  statute,  yet  we  think  the  words  used  were 
sufficient  to  warrant  a  recovery  in  a  proper  case,  under 
the  statute.  Counsel  also  criticises  several -counts  of 
the  declaration  as  being  insufficient  to  support  a  find- 
ing and  judgment  in  favor  of  defendant  in  error  for 
the  reason  that  they  allege  that  had  the  mine  examiner 
made  a  reasonable  examination  of  the  room  he  would 
have  discovered  the  dangerous  condition,  it  being 
claimed  that  under  the  Act  of  1911  it  was  not  the  duty 
of  the  examiner  to  make  an  examination  of  the  whole 
of  the  room  but  only  of  the  place  where  the  men  *  *  are 
required  in  the  performance  of  their  duties  to  pass  or 
to  work."  This  criticism  of  counsel  also  Appears  to 
us  to  be  without  sound  foundation,  especially  in  view 
of  the  fact  that  the  statute  directly  requires  that  when 
working  places  are  discovered  in  which  there  are  dan- 
gerous roofs,  the  same  shall  be  marked  by  the  ex- 
aminer. That  Kemp  was  in  his  working  place  at  the 
time  he  was  injured,  seems  to  us  to  be  borne  out  by 
the  proof.  It  is  true  he  was  not  engaged  in  the  work 
of  drilling,  firing  or  loading  coal  at  the  exact  time  when 
he  was  injured,  but  at  that  time  he  was  engaged  in 
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filling  his  lamp  and  in  taking  water  and  food,  all  of 
which  were  necessary  in  the  prosecution  of  his  work 
at  a  place  in  the  room  as  close  to  his  work  as  the 
buckets  containing  the  oil,  water  and  food  could  be 
placed  without  actually  interfering  with  his  work.  In 
fact  it  appears  from  the  proof  that  some  of  the  coal 
which  had  been  blown  down  the  day  before  was*scat- 
tered  around  the  place  where  the  buckets  sat  and  that 
part  of  his  work  was  to  clear  this  up.  It  appears  to 
us  that  upon  these  questions,  both  the  declaration  and 
the  proof  were  within  the  Statute  of  1911,  and  to  re- 
quire a  more  literal  compliance  with  the  statute  would 
be  to  deprive  it  of  its  power  of  providing  for  the  safety 
of  those  engaged  in  mining,  which  must  be  the  object 
of  all  mining  acts.  Henrietta  Coal  Co.  v.  Martin,  221 
ILL  460. 

It  is  also  claimed  by  counsel  for  the  company  that 
Kemp  ought  not  be  entitled  to  recover  because  he  did 
not  perform  certain  duties  required  of  him  by  the  Act 
of  1911.  Paragraph  C,  section  23  of  that  Act  (J.  &  A. 
fl  7497)  provides :  "  Every  miner  shall  sound  and  thor- 
oughly examine  the  roof  of  his  working  place  before 
commencing  work,  and  if  he  finds  loose  rock  or  other 
dangerous  conditions,  he  shall  not  work  in  such  dan- 
gerous place  except  to  make  such  dangerous  conditions 
safe.  It  shall  be  the  duty  of  the  miner  to  properly 
prop  and  secure  his  place  for  his  own  safety  with 
materials  provided  therefor."  Counsel  insist  that  it 
was  Kemp's  duty  under  the  statute  to  .have  sounded 
and  examined  the  roof  before  he  commenced  work  and 
that  if  he  did  not  do  so,  and  there  is  no  evidence  that 
he  did,  he  should  not  be  permitted  to  recover.  Par- 
agraph A,  section  29  of  the  Act  of  1911  (J.  &  A.  fl  7503) 
provides  a  penalty  for  any  wilful  neglect,  refusal  or 
failure  to  do  the  things  required  to  be  done  by  the 
several  sections  thereof,  and  the  question  might  arise 
in  a  proper  case  as  to  whether  Kemp  had  made  himself 
subject  to  pay  that  penalty,  but  his  omission  to  per- 
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form  his  statutory  duty  to  examine  the  roof,  if  he  did 
omit  it,  could  in  a  case  of  this  kind  amount  at  most 
only  to  contributory  negligence  on  his  part  which  is  no 
defense  to  a  suit  brought  under  the  mining  law.  Illi- 
nois Collieries  Co.  v.  Davis,  137  111.  App.  15,  aff 'd  232 
111.  284;  Riverton  Coal  Co.  v.  Shepherd,  111  111.  App. 
294,  aff 'd  207  111.  395. 

It  is  again  insisted  that  there  was  no  wilful  failure 
on  the  part  of  the  mine  examiner  to  inspect  the  places 
where  plaintiff  was  required  in  the  performance  of  his 
duties  to  pass  or  to  work,  and  no  wilful  failure  on  the 
part  of  the  examiner  to  make  a  proper  record  of  ex- 
amination. This  is  based  on  the  fact  that  the  proof 
showed  the  examiner  did,  in  fact,  make  an  examination 
of  the  mine  and  made  a  record  of  its  condition  as  he 
claimed  to  have  found  it.  That  record  showed  that  a 
number  of  rooms  examined  by  him,  including  No.  20, 
were  in  good  condition  and  that  in  the  same  there  were 
no  unsafe  roofs  or  other  unsafe  conditions.  The  fact 
is,  however,  that  the  proofs  show  the  roof  in  this  room 
to  have  been  in  an  unsafe  condition.  In  Actitus  v. 
Spring  Valley  Coal  Co.,  246  111.  32,  it  is  said:  "We  do 
not  think  the  owner  or  operator  of  a  mine  can  excuse 
himself  from  liability  growing  out  of  a  wilful  violation 
of  the  Mines  and  Mining  Act, — that  is,  from  a  con- 
scious violation  of  the  act, — in  failing  to  properly  ex- 
amine the  mine  and  mark  dangerous  places  therein 
which  are  known  to  him,  on  the  ground  that  his  ex- 
aminer or  manager  in  good  faith  thought  the  place 
was  not  dangerous. ' ' 

The  objections  made  by  plaintiff  in  error  to  the  rul- 
ings of  the  court  upon  the  propositions  of  fact  and  law 
submitted  by  it  do  not  appear  to  us  to  be  well  founded 
and  relate,  so  far  as  they  seem  to  be  important,  to 
questions  which  have  been  heretofore  considered  in 
this  opinion  and  need  not  be  again  referred  to.  The 
finding  and  judgment  in  this  case  appears  to  us  to  be 
warranted  by  the  evidence  and  the  law.    There  have 
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been  three  trials,  twice  before  a  jury  and  once  before 
a  court  without  a  jury,  all  resulting  in  a  finding  in 
favor  of  defendant  in  error,  and  no  substantial  reason  / 
appearing  to  us  why  the  judgment  should  be  reversed, 
the  same  is  affirmed. 

Judgment  affirmed. 


Nancy  Davis,  Appellee,  v.  East  St.  Louis  Lodge  No.  4 
Loyal  Order  of  Moose,  Appellant. 

1.  Insurance,  f  898* — when  evidence  sufficient  to  show  that 
member  of  lodge  "financially  dependent."  In  an  action  to  recover 
funeral  expenses  under  a  certificate  of  beneficial  inpurance  by  a 
lodge  of  an  order,  whose  by-laws  provided  for  such  recovery, 
where  deceased  was  "financially  dependent"  on  such  lodge  for  such 
funeral 'expenses,  an  instruction  was  given  at  the  request  of  de- 
fendant that  "the  term  'financially  dependent'  as  used  in  the  by- 
laws •  *  •  means  that  the  deceased  member  has  no  other 
source  of  revenue  or  funds  from  which  his  funeral  expenses  may 
be  derived  but  that  of  the  funds  of  the  Lodge/'  and  where  on 
such  instruction  the  jury  found  for  plaintiff,  evidence  held  sufficient 
to  show  that  deceased  was  "financially  dependent"  within  the 
meaning  of  the  by-laws  as  defined  by  such  instruction,  although 
plaintiff  in  fact  paid  such  funeral  expenses  in  part  from  money 
received  from  other  insurance. 

2.  Witnesses,  §  180* — when  question  Improper  as  assuming 
facts.  A  question  asked  of  a  witness  on  cross-examination,  "what 
was  the  name  of  the  car  repairers'  association  to  which  he  belonged 
to,  if  you  know/  held  improper  in  form  as  assuming  that  the  per- 
son referred  to  was  a  member  of  a  car  repairers'  association. 

3.  Insurance,  §  884* — when  evidence  that  lodge  member  be- 
longed to  another  association  incompetent.  In  an  action  to  recover 
for  funeral  expenses  under  a  certificate  of  beneficial  insurance 
issued  by  a  lodge  of  an  order,  whose  by-laws  provided  for  the  pay- 
ment of  a  sum  not  in  excess  of  a  sum  named,  where  deceased  was 
"financially  dependent"  on  such  lodge  for  such  funeral  expenses, 

♦See  miaole  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
tapis  and  section  number. 
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evidence  that  deceased  was  a  member  of  another  association  held 
incompetent,  where  it  was  uncontradicted  that  deceased's  estate 
had  no  money  or  property,  and  received  no  insurance  payable  to 
such  estate  with  which  to  pay  such  funeral  expenses. 

4.  Insurance,  §  908* — when  instruction  states  lodge  jurisdic- 
tion correctly.  In  an  action  against  a  lodge  of  a  beneficial  order  to 
recover  funeral  expenses  under  a  certificate  of  beneficial  insur- 
ance, issued  by  another  lodge  of  the  same  order,  where  the  by-laws 
of  the  order  provided  that  where  a  member  of  a  lodge  died  within 
the  jurisdiction  of  another  lodge,  such  last-named  lodge  shall  pay  the 
amount  due  under  the  certificate,  which  should  be  repaid  by  the 
home  lodge,  an  instruction  that  if  the  lodge  of  which  deceased 
was  a  member  was  liable  for  the  amount  sued  for,  and  if  deceased 
died  within  the  jurisdiction  of  defendant  lodge,  then  the  defend- 
ant was  liable,  held  to  state  the  question  of  lodge  jurisdiction 
correctly. 

5.  Insurance,  §  908* — when  instruction  on  lodge  jurisdiction 
need  not  state  general  conditions  under  which  plaintiff  entitled  to 
recover.  In'  an  action  against  a  lodge  of  a  beneficial  order  to  re- 
cover funeral  expenses  under  a  certificate  issued  by  another  lodge 
of  the  same  order,  whereby  the  by-laws  of  the  order  provided  that 
where  a  member  of  a  lodge  died  within  the  jurisdiction  of  another 
lodge,  such  last-named  lodge  should  pay  the  amount  due  under  the 
certificate  which  should  be  repaid  by  deceased's  home  lodge,  held 
that  an  Instruction  directed  to  the  question  of  lodge  jurisdiction 
under  the  by-laws  need  not  state  the  general  conditions  under 
which  plaintiff  was  entitled  to  recover  where  a  subsequent  instruc- 
tion correctly  Instructed  the  jury  on  the  other  conditions  of  such 
recovery. 

6.  Insurance,  §  908* — when  instruction  not  obnoxious  as  assum- 
ing financial  dependency  of  member  on  lodge.  In  an  action  to 
recover  for  funeral  expenses  under  a  certificate  of  benefit  insur- 
ance, where  plaintiff's  right  to  recover  depended  on  whether  at  the 
time  of  his  death  deceased  was  "financially  dependent"  for  such 
funeral  expenses  on  the  lodge  issuing  the  certificate  within  the  mean- 
ing of  the  by-laws  of  the  order,  and  where  an  instruction  was  given 
defining  the  meaning  of  the  quoted  phrase  as  applied  to  the  evi- 
dence, an  instruction  given  for  plaintiff  examined  and  held  not 
obnoxious  as  assuming  that  deceased  was  so  dependent,  and  that 
such  question  was  by  such  Instruction  plainly  left  to  the  jury. 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon.  Robert 
H.  Flannigan,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.    Affirmed.    Opinion  filed  December  1,  1915. 
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Louis  Beasley  and  W.  H.  Webeb,  for  appellant; 
Abthub  H.  Jones,  of  counsel. 

M.  MttjiArd  and  William  P.  Launtz,  for  appellee. 

Mb.  Pbesiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Thomas  P.  Davis,  deceased,  the  husband  of  appellee, 
had  lived  in  East  St.  Louis  for  a  number  of  vears,  but 
while  working  in  Roodhouse,  Illinois,  had  joined  the 
Boodhouse  Lodge  of  the  Loyal  Order  of  Moose.  On 
November  15th  he  was  injured  in  East  St.  Louis,  and 
died  the  following  morning  in  that  city.  The  by-laws 
provided  that  each  beneficiary  should  pay  his  dues 
quarterly  in  advance  on  the  first  days  of  January, 
April,  July  and  October  of  each  year,  the  same  to  be 
credited  on  the  day  actually  received  by  the  secretary, 
and  in  case  a  member  should  be  in  arrears  fifteen  days 
after  the  expiration  of  the  quarter  for  which  his  dues 
were  paid,  he  should  not  be  " beneficial' *  until  after  a 
period  of  thirty  days  immediately  after  the  payment 
of  all  arrearages.  They  further  provide  that  at  the 
next  regular  meeting,  after  the  death  of  a  benefit  mem- 
ber, who  is  not  in  arrears  for  dues  and  is  otherwise 
in  good  standing,  his  lodge  shall  prepare  and  draw  a 
warrant  for  such  sum  as  the  by-laws  provide  and  apply 
the  same  to  the  payment  of  the  funeral  expenses, 
which  in  no  case  shall  be  more  than  $100 ;  that  when 
such  member  of  a  subordinate  lodge  dies  beyond  its 
jurisdiction,  all  necessary  expenses  of  sickness  or 
burial,  to  the  amount  allowed  by  the  by-laws  of  the 
home  lodge  of  such  member,  shall  be  paid  by  the  lodge 
within  whose  jurisdiction  said  sickness  or  death  shall 
have  occurred,  which  amounts  shall  be  repaid  by  the 
home  lodge ;  that  in  the  event  that  deceased  is  financial- 
ly dependent  upon  the  lodge  for  his  funeral  expenses, 
the  thirty  days'  penalty  imposed  shall  not  apply. 
Davis  did   not  pay  his   dues,   accruing  on   October 
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1,  1913,  until  November  7,  1913,  which  placed  him  in 
arrears  more  than  fifteen  days  after  the  expiration  of 
the  quarter  for  which  his  dues  should  have  been  paid, 
and  it  is  conceded  that  the  right  of  recovery  in  this 
case  hinges  on  whether  he  was  financially  dependent 
on  the  lodge  for  his  funeral  expenses  or  not.  The  jury 
which  tried  the  case  found  that  he  was  financially  de- 
pendent and  returned  a  verdict  in  favor  of  plaintiff  for 
$100.  A  motion  for  a  new  trial  was  denied  and  judg- 
ment entered  for  that  amount. 

Appellant  complains  that  the  evidence  does  not  sus- 
tain the  verdict ;  that  it  was  denied  the  right  of  proper 
cross-examination  and  that  the  jury  were  improperly 
instructed  on  the  part  of  appellee.  The  only  evidence 
as  to  the  financial  condition  of  Davis  at  the  time  of  his 
death  was  the  testimony  of  appellee,  who  stated  that 
he  was  a  laborer  who  worked  for  a  living ;  that  he  lived 
off  of  the  wages  which  he  earned ;  that  he  had  no  prop- 
erty or  money  at  the  time  of  his  death;  that  he  was 
insured  in  the  Prudential  Insurance  Company  and  be- 
longed to  the  Bed  Men;  that  no  money  was  received 
from  any  insurance  except  the  Prudential,  which  was 
payable  to  her;  that  the  funeral  expenses  were  paid 
by  her  out  of  the  money  received  from  the  Prudential 
Insurance  Company,  so  far  as  it  went,  but  that  she  had 
to  borrow  $57.50  to  complete  the  payment;  that  the 
funeral  expenses,  amounting  to  $189,  were  fully  paid 
by  her  and  none  of  it  came  from  property  or  money 
belonging  to  deceased.  At  the  request  of  appellant 
the  jury  were  instructed:  "The  term  i financially  de- 
pendent' as  used  in  the  by-laws  of  the  Loyal  Order  of 
Moose,  means  that  the  deceased  member  has  no  other 
source  of  revenue^  or  funds  from  which  his  funeral  ex- 
penses may  be  derived  but  that  of  the  funds  of  the 
Lodge."  Assuming  that  this  definition  is  correct,  it 
clearly  appeared  from  the  proofs  that  deceased  was 
financially  dependent  within  the  meaning  of  the  by- 
laws.   That  appellee  received  a  portion  of  the  money 
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with  which  the  funeral  expenses  were  paid  from  the 
Prudential  Insurance  Company  does  not  in  any  way 
affect  this  question,  as  the  money  so  derived  belonged 
to  her  individually  and  not  to  the  estate  of  the  de- 
ceased. 

On  the  cross-examination  of  appellee  counsel  for 
appellant  asked  her  in  reference  to  her  husband: 
"What  was  the  name  of  the  car  repairers'  association 
he  belonged  to,  if  you  know! "  Objection  was  made  to 
this  question  by  counsel  for  appellee  and  sustained  by 
the  court.  To  this  ruling  appellant  excepted  and 
claims  here  that  the  same  was  error.  The  question  was 
improper  in  form  as  it  assumed  that  deceased  was  a 
member  of  a  car  repairers'  association  and  for  that 
reason  should  not  have  been  permitted  to  be  answered ; 
but  even  if  the  question  had  been  properly  framed,  it 
would  not  have  been  competent  as  the  evidence  was 
uncontradicted  that  there  was  no  money  or  property 
of  deceased  or  insurance  received  belonging  to  him  to 
pay  his  funeral  expenses,  and  the  same  were  not  paid 
out  of  his  money  or  means.  Criticism  is  made  of  the 
first  instruction  given  for  appellee,  for  the  reason  that 
it  is  argumentative  and  ignores  the  question  whether 
deceased  was  financially  dependent  upon  the  lodge  for 
his  funeral  benefit  at  the  time  of  his  death.  This  in- 
struction, however,  was  not  directed  to  that  question, 
but  only  to  the  question  of  lodge  jurisdiction  and  told 
the  jury  that  if  the  lodge  at  Eoodhouse  was  liable  for 
the  funeral  benefits  sued  for  and  appellee's  husband 
died  within  the  jurisdiction  of  the  defendant  lodge, 
then  the  defendant  lodge  was  liable  for  such  benefit. 
This  correctly  stated  the  question  of  jurisdiction  under 
the  by-laws  of  the  organization,  and  it  was  not  neces- 
sary to  elaborate  as  to  the  conditions  covering  the  gen- 
eral right  of  appellee  to  recover.  The  next  instruction, 
however,  given  for  appellee  did  state,  as  a  requirement 
to  the  right  of  recovery,  that  the  jury  must  find  that 
deceased  was  a  beneficiary  member  of  the  order  and 
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dependent  upon  his  lodge  for  his  funeral  expenses. 
Objection  is  made  to  the  second  instruction  given  for 
appellee,  upon  the  ground  that  it  assumed  that  the  de- 
ceased member  was  dependent  upon  the  lodge  for  his 
funeral  benefit.  A  reading  of  the  instruction,  however, 
shows  that  it  is  not  obnoxious  to  this  criticism,  as  that 
question  is  plainly  left  by  the  instruction  to  the  jury, 
to  be  determined  from  the  evidence. 

We  are  of  opinion  that  under  the  proof,  appellant 
was  clearly  liable  for  funeral  benefits  to  the  amount 
found  by  the  verdict,  and  as  appellee  paid  the  same 
and  no  question  is  raised  as  to  her  right  to  bring  suit, 
the  judgment  will  be  affirmed. 

Judgment  affirmed. 


Interstate  Contracting  &  Supply  Company,  Appellant, 
v.  Belleville  Sayings  Bank  et  al.,  Appellees. 

1.  Mechanics'  liens,  §  196* — when  evidence  sufficient  to  sustain 
finding  of  agreement  to  waive  liens.  In  a  bill  by  subcontractors  to 
enforce  mechanics'  liens,  evidence  held  sufficient  to  sustain  a 
finding  that  before  the  making  of  the  original  contract  with  the 
owner,  contractor  verbally  agreed  to  waive  all  liens  for  labor  and 
materials. 

2.  Mechanics'  liens,  §  196* — when  evidence  sustains  finding 
that  original  contract  was  oral  and  lien  was  waived.  In  a  bill  by 
subcontractors  to  enforce  mechanics'  liens,  evidence  held  sufficient 
to  sustain  a  finding  that  the  original  contract  was  oral  and  that  the 
right  to  a  lien  thereunder  was  specifically  waived  by  contractor. 

3.  Mechanics'  liens,  §  38* — how  question  whether  contract  oral 
or  written  affects  right  to  lien.  Under  both  the  Mechanics'  Liens 
Act  (J.  &  A.  %  7139  et  seq.)  and  the  amendments  thereof  enacted  in 
1913,  no  distinction  is  made  between  oral  and  written  contracts  as 
to  the  right  to  a  lien  thereon. 

4.  Mechanics'  liens,  §  38* — what  constitutes  verbal  contract 
under  act.    Under  the  Mechanics'  Liens  Act  (J.  &  A.  If  7139  et  seq.)t 
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a  contract  is  in  law  deemed  wholly  oral  or  verbal  where  it  is 
partly  oral  and  partly  in  writing. 

6.  Mechanics*  liens,  §  62* — when  subcontractor  not  entitled  to 
lien.  Under  the  Mechanics'  Liens  Act  (J.  ft  A.  %  7139  ebseq.),  a 
subcontractor's  lien  cannot  be  allowed  if  the  original  contract  does 
not  create  a  lien. 

6.  Mechanics'  liens,  §  62* — when  subcontractor  not  entitled  to 
lien  by  original  contract.  Under  the  Mechanics'  Liens  Act  (J.  ft 
A.  1  7139  et  seq.),  a  subcontractor  is  not  entitled  to  a  lien  where 
the  original  contract  provides  that  there  shall  be  no  liens  upon 
property  for  labor  or  material. 

7.  Mechanics*  liens,  §  4* — to  what  extent  act  unconstitutional. 
In  so  far  as  section  21  of  the  Mechanics'  Liens  Act  (J.  ft  A.  f  7159) 
attempts  to  give  a  subcontractor  a  lien  not  dependent  on  the  orig- 
inal contract,  such  section  is  unconstitutional. 

8.  Mechanics'  liens,  §  136* — what  is  effect  of  waiver  in  original 
contract  on  right  of  subcontractor  to  lien.  Under  the  Mechanics' 
Liens  Act  (J.  ft  A.  If  7139  et  seq.),  a  subcontractor  is  not  entitled 
to  a  lien  where  such  lien  has  been  waived  and  released  by  the 
original  contractor. 

9.  Mechanics'  liens,  §  135* — when  statute  requiring  recording 
of  contract  waiving  liens  to  render  it  effective  as  evidence  against 
subcontractor  inapplicable.  The  Act  enacted  in  1913  amending  sec- 
tion 21  of  the  Mechanics'  Liens  Act  (J.  ft  A.  %  7159),  which  amend- 
ment requires  that  the  contract  waiving  liens  must  be  filed  In 
the  office  of  the  recorder  of  deeds  to  make  it  effective  as  evidence 
against  a  subcontractor  who  has  no  actual  knowledge  of  the 
waiver,  does  not  apply  where  the  original  contract  under  which  the 
lien  is  sought  was  entered  into  prior  to  the  enactment  of  the  amend- 
ment. 

10.  Mechanics'  liens,  §  68* — when  notice  by  subcontractor  to 
owner  of  claim  for  lien  given  too  late.  The  notice  required  by 
section  24  of  the  Mechanics'  Liens  Act  (J.  ft  A.  H  7162),  to  be  given 
by  subcontractors  claiming  a  lien  to  the  owner  of  the  property 
sought  to  be  subjected  to  a  lien,  comes  too  late  to  preserve  the 
lien  where  such  notice  is  given  after  the  contractor  has  been  adjudi- 
cated a  bankrupt,  although  such  notice  was  given  within  the  time 
required  by  the  statute. 

11.  Statutes,  §  27* — how  construed  when  in  derogation  of  com- 
mon rights.  Statutes  in  derogation  of  common  rights  must  be 
strictly  construed. 

12.  Mechanics'  liens,  f  66* — what  are  rights  of  subcontractors 
failing  to  give  timely  notice  of  liens.  Where  subcontractors  lose 
their  liens  by  delaying  to  give  the  notice  required  by  section  24 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topte  and  section  number. 
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of  the  Mechanics'  Liens  Act  (J.  ft  A.  U  7162)  until  after  the  con- 
tractor has  been  adjudicated  a  bankrupt,  such  subcontractors  can 
only  share  the  proceeds  of  the  estate  of  the  bankrupt  with  other 
creditors. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
Geobge  A.  Crow,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.    Affirmed.    Opinion  filed  December  1,  1915. 

D.  E.  Keefe  and  C.  P.  Wise,  for  appellant  Samuel 
B.  McPheeters. 

F.  W.  Merrills,  for  appellant  Cincinnati  Mfg.  Co. 

Turner  &  Holder,  for  appellee  Belleville  Savings 
Bank, 

Barthel,  Farmer  &  Klingel,  for  appellee  Samuel 
B.  McPheeters. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

The  Belleville  Savings  Bank,  a  banking  corporation 
hereinafter  designated  as  the  bank,  doing  business  in 
Belleville,  Illinois,  proposed  building  a  new  bank 
building  in  that  city,  and  in  pursuance  thereof  asked 
for  bids  for  work  and  material  to  be  used  in  its  erec- 
tion and  furnishing.  On  July  29,  1912,  the  St.  Louis 
Bank  Fixture  Company  of  St.  Louis,  Missouri,  sub- 
mitted to  it  a  written  proposal  to  erect  and  furnish 
certain  parts  of  the  building  for  $9,489.  This  offer  was 
accepted  and  parts  of  the  work  so  contracted  for  were 
thereafter  sublet  by  said  Bank  Fixture  Company  to 
certain  subcontractors,  one  of  which,  the  Interstate 
Contracting  and  Supply  Company,  was  to  furnish  all 
the  marble  used  in  the  building  for  $1,950,  with  extras 
at  the  market  price.  Another,  the  Cincinnati  Manufac- 
turing Company,  agreed  to  furnish  the  bronze,  metal 
work  and  steel  cage  work  for  $908.80  and  still  an- 
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other,  the  Van  Kannel  Revolving  Door  Company,  was 
to  furnish  and  deliver  a  revolving  door  for  the  bank 
for  $665.  The  work  and  materials  so  contracted  for 
were  furnished  and  used  in  the  bank  building,  and 
thereafter  notice  was  served 'on  the  bank  bv  the  re- 
spective  subcontractors,  claiming  liens  therefor.  On 
July  16,  1913,  the  contractor,  the  Bank  Fixture  Com- 
pany, was  duly  adjudged  a  bankrupt  in  the  United 
States  Court  for  the  Eastern  District  of  Missouri. 
On  July  17,  1913,  the  Interstate  Contracting  and  Sup- 
ply Company  completed  its  contract  and  two  days 
later  served  the  notice  of  lien  on  the  bank  above  re- 
ferred to,  claiming  the  amount  of  its  contract  price, 
and  in  addition  thereto  $96.82  for  extras,  and  on  July 
30,  1913,  filed  a  bill  for  mechanic's  lien  in  the  Circuit 
Court  of  St.  Clair  county,  making  as  defendants  there- 
to, the  bank,  the  contractor  and  the  other  subcontract- 
ors above  mentioned.  The  contractor  answered  setting 
up  the  bankruptcy  proceedings,  and  that  Samuel  B. 
McPheeters  had  been  appointed  trustee  therein,  and 
afterwards  said  trustee  was  substituted  for  said  con- 
tractor as  defendant.  The  two  other  subcontractors 
filed  answers,  setting  up  their  claims  for  the  amount 
of  their  contracts  and  averring  that  they  had  given 
proper  notice  to  the  savings  bank.  The  bank,  in  its 
answer,  set  up  and  claimed  as  a  complete  defense  to 
the  action  that  a  waiver  of  any  lien  for  labor  or 
materials  was  made  by  the  contractor  at  the  time  the 
contract  was  entered  into.  It  also  further  answered 
saying,  that  it  had  paid  to  the  Bank  Fixture  Company, 
on  account  of  said  contract,  the  sum  of  $7,477;  that  on 
the  18th  day  of  July,  1913,  before  the  bank  received  no- 
tice of  any  subcontractor's  lien,  the  Bank  Fixture  Com- 
pany was  thrown  into  bankruptcy  and  was  insolvent, 
and  one  Samuel  B.  McPheeters  was  appointed  trustee 
in  bankruptcy,  and  that  the  balance,  $2,012,  due  from 
the  bank  to  said  Bank  Fixture  Company,  became  due 
and  payable  to  the  trustee  of  said  company. 

Vol.  CXCVII  s 
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The  cause  was  referred  to  the  master  to  take  the 
proofs  and  report  the  same  and  his  conclusions.  In  his 
report  he  found  as  matters  of  fact,  among  other  things, 
that  the  subcontractors  furnished  the  work  and  mate- 
rial contracted  for  by  them  and  that  they  had  received 
nothing  therefor;  that  they  had  served  their  respective 
notices  of  liens  in  apt  time;  that  there  was  still  due 
from  the  bank  to  the  contractor  $2,012,  and  that  the 
contractor  by  oral  agreement  at  the  time  of  the  con- 
tract had  specifically  waived  any  right  to  the  lien. 
He  also  found  as  matters  of  law  that  the  amendment 
to  section  21  of  the  Mechanics '  Liens  Law  of  1913  (J. 
&  A.  fl  7159)  providing:  "If  the  legal  effect  of  any 
contract  between  the  owner  and  contractor  is  that  no 
lien  or  claim  may  be  filed  or  maintained  by  any  one, 
such  provision  shall  be  binding;  but  the  only  admis- 
sible evidence  thereof  as  against  a  subcontractor  or 
material  man,  shall  be  proof  of  actual  notice  thereof 
to  him  before  any  labor  or  material  is  furnished  by 
him;  or  proof  that  a  duly  written  and  signed  stipula- 
tion or  agreement  to  that  effect  has  been  filed  in  the 
office  of  the  recorder  of  deeds,  eta,"  is  not  binding  on 
the  bank  as  to  a  waiver  made  before  the  enactment 
of  said  law;  that  on  account  of  such  waiver,  none 
of  the  subcontractors  can  maintain  their  lien  and  that 
the  bill  should  be  dismissed.  Objections  were  filed  to 
the  report,  which  were  overruled  by  the  master  and 
exceptions  filed  thereto  in  the  court.  Upon  the  hear- 
ing the  court  overruled  the  exceptions,  approved  the 
report  and  entered  an  order  dismissing  the  bill  at  the 
cost  of  the  complainant.  From  the  decree  so  entered 
the  Interstate  Contracting  and  Supply  Company  and 
the  Cincinnati  Manufacturing  Company  appealed, 
seeking  to  reverse  the  same  on  the  ground  that  there 
was  no  sufficient  proof  of  waiver  by  the  contractor, 
that  the  court  erred  in  holding  said  amendment  to  sec- 
tion 21  of  the  Mechanics '  Liens  Law  did  not  apply  to 
such  contract  of  waiver  if  proven,  and  in  not  holding 
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the  $2,012  still  due  on  the  contract  should  be  paid  pro 
rata  among  the  subcontractors. 

It  is  the  contention  of  appellants  that  the  proof  relied 
on  by  the  Belleville  Savings  Bank  to  show  that  there 
was  an  oral  waiver  of  right  of  lien  under  the  Mechan- 
ics' Liens  Law  of  the  State,  made  by  the  Bank  Fixture 
Company  at  the  time  the  original  contract  was  entered 
into,  is  insufficient  to  establish  such  waiver.  We  find 
from  the. record  that  Mr.  Turner,  the  president  of  the 
company,  testified  that  it  was  verbally  agreed  that  the 
"St.  Louis  Bank  Fixture  Company  would  waive  any 
right  to  any  lien  it  might  have  under  the  Mechanic's 
Lien  Law  of  this  State  for  payment  of  any  material 
or  labor  furnished  on  that  bank  building."  This 
agreement  on  the  part  of  the  Bank  Fixture  Company 
referred  to  statements  made  by  Mr.  Ruekauff;  the 
president  of  the  company,  and  it  was  stipulated,  be- 
tween counsel  for  parties  concerned,  that  if  Mr. 
Ruekauff  were  present  he  would  testify  as  to  the 
waiver  of  lien  and  making  the  contract  the  pame  as 
Mr.  Turner  did.  Mr.  Abend,  one  of  the  directors  of 
the  bank  and  a  member  of  the  building  committee,  tes- 
tified that  he  was  present  when  the  contract  was  made, 
and  that  Mr.  Ruekauff  said  he  would  waive  all  right  to 
any  lien  for  labor  or  material.  Mr.  Hilgard,  the 
cashier  of  the  bank,  also  stated:  "We  had  no  written 
contract  and  accepted  this  bid  after  Mr.  Ruekauff  said 
he  would  waive  all  liens  as  to  material  and  labor. 
This  was  before  any  materials  had  been  furnished  or 
labor  done,  regarding  these  fixtures.' '  Mr.  Geil,  also 
a  director  of  the  bank  and  a  member  of  the  building 
committee,  testified  that  "Mr.  Turner  asked  Mr. 
Ruekauff  whether  he  would  waive  all  liens  the  same  as 
the  other  contractors  had  and  Mr.  Ruekauff  stated 
' certainly'  ";  also  that  before  the  contract  was  accept- 
ed, Mr.  Ruekauff  was  asked  whether  he  was  willing  to 
waive  all  liens,  and  he  said  "Yes  sir.,,  Appellant  did 
not  peek  to  contradict  the  statement  of  these  witnesses 


36  Appellate  Courts  of  Illinois. 

Interstate  Contr.  &  S.  Co.  v.  Belleville  Say.  Bk.,  197  111.  App.  30. 

upon  this  subject  and  we  think  they  were  sufficient  to 
sustain  the  finding  of  the  master,  which  was  also  ap- 
proved by  the  court,  that  "before  the  acceptance  of 
this  proposition  the  Fixture  Company  and  Ruekauff 
had  verbally  agreed  to  waive  all  right  to  any  lien  for 
labor  and  material  that  might  be  furnished  for  this- 
building.' '  Also  the  finding  upon  the  same  subject 
that  the  testimony  conclusively  established  "that  the 
contract  of  the  bank  with  the  Fixture  Company  was 
an  oral  one,  and  that  the  right  to  any  claim  for  lien 
was  specifically  waived. ' ' 

In  Stepina  v.  Conklin  Lumber  Co.,  134  111.  App.  173, 
it  was  held  "under  the  Mechanic's  Lien  Act  of  1903, 
no  distinction  is  made  between  oral  and  written  con- 
tracts. The  rights  to  a  lien  under  them  are  the  same," 
and  there  is  no  reason  why  the  same  rule  should  not  ap- 
ply to  the  law  as  it  now  stands.  In  Rittenhouse  & 
Embree  Co.  v.  Barry,  98  111.  App.  548,  it  was  held  in  a 
mechanic's  lien  case  that  where  the  contract  was  partly 
in  writing  and  partly  oral,  it  is  as  a  whole  in  law,  an 
oral  or  verbal  contract.  In  Von  Platen  v.  Winter- 
bothani,  203  111.  198,  the  doctrine  was  laid  down  that  if 
the  original  contract  did  not  create  a  mechanic's  lien 
under  the  statute,  a  subcontractor's  lien  could  not  be 
allowed.  Section  21  of  the  Mechanics'  Liens  Law  of ' 
1903,  (J.  &  A.  fl  7159)  attempted  to  give  the  subcon- 
tractor a  lien  which  should  not  be  dependent  upon  the 
original  contract,  but  since  its  enactment  it  has  been 
held  by  our  Supreme  Court  that  the  lien  of  a  subcon- 
tractor can  exist  only  by  virtue  of  the  original  con- 
tract, and  that  where  the  original  contract  provides 
there  shall  not  be  any  liens  upon  property  for  labor 
or  material,  the  subcontractor  is  not  entitled  to  any 
lien;  also  that  said  section,  in  so  far  as  it  attempts  to 
give  the  subcontractor  such  a  lien,  is  unconstitutional. 
Kelly  v.  Johnson,  251  111.  135 ;  Cameron  Co.  v.  Geseke, 
251  111.  402.  If  therefore  the  rule  as  laid  down  in  these 
authorities  is  to  be  followed,  it  would  appear  that  ap- 
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pellants,  as  subcontractors,  would  not  under  the  proofs 
in  this  case  be  entitled  to  a  mechanic's  lien  under  the 
law  for  the  reason  that  such  lien  had  been  waived  and 
released  by  the  original  contractor.  It  is  the  conten- 
tion of  appellant,  however,  that  the  amendment  to 
section  21  of  the  Mechanics'  Liens  Law  of  1913,  which 
is  above  set  forth  and  which  requires  that  the  contract 
waiving  the  lien  must  be  filed  in  the  office  of  the  re- 
corder of  deeds  to  make  it  effective  as  proof  against 
the  subcontractor,  where  he  has  no  actual  knowledge 
of  such  waiver,  applies  to  this  case  and  that  by  reason 
thereof  said  amended  pleas  cannot  tal  e  advantage  of 
such  waiver  in  this  case  as  against  appellant.  The 
original  contract  in  this  case,  however,  was  entered  in- 
to prior  to  the  passage  of  this  amendment,  and  the  law, 
in  force  at  the  time  when  the  contract  was  made,  must 
be  held  to  govern  as  to  the  right  to  a  lien.  Eisendrath 
Co.  v.  Gebhardt,  222  111.  113. 

It  would  appear  there  was  another  reason  why  ap- 
pellants in  this  case,  as  subcontractors,  would  not  be 
entitled  to  the  lien  sought  by  them.  It  is  provided  in 
section  24  of  the  Mechanics'  Liens  Law  (J.  &  A.  fi  7162) 
as  follows:  "Subcontractors,  or  party  furnishing 
labor  or  materials,  may  at  any  time  after  making  his 
contract  with  the  contractor,  and  shall  within  sixty 
(60)  days  after  the  completion  thereof,  or,  if  extra  or 
additional  work  or  material  is  delivered  thereafter, 
within  sixty  (60)  days  after  the  date  of  completion  of 
such  extra  or  additional  work  or  final  delivery  of  such 
extra  or  additional  material,  cause  a  written  notice  of 
his  claim  and  the  amount  due  or  to  become  due  there- 
under, to  be  personally  served  on  the  owner  or  his 
agent  or  architect,  or  the  superintendent  having  charge 
of  the  building  or  improvement:  Provided,  such  no- 
tice shall  not  be  necessary  when  the  sworn  statement 
of  the  contractor  or  subcontractor  provided  for  herein 
shall  serve  to  give  the  owner  notice  of  the  amount  due 
and  to  whom  due."    Appellant  served  the  notice  re- 
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quired  by  this  statute,  but  prior  to  the  service  of  the 
same  the  St.  Louis  Bank  Fixture  Company,  the  original 
contractor,  on  July  16,  1913,  was  adjudged  a  bankrupt 
and  Samuel  B.  McPheeters  was  appointed  its  trustee. 
The  service  of  these  notices  was  therefore  too  late 
under  the  holding  of  the  Supreme  Court  of  this  State. 
In  the  case  of  Ryerson  &  Son  v.  Smith,  152  111.  641, 
Byerson  and  Son  were  subcontractors  under  the  Porter 
Boiler  Manufacturing  Company,  who  contracted  to 
erect  a  stand  pipe  and  steaih  drums  for  the  Chicago 
Bock  Island  and  Pacific  Bailroad  Company  and  the 
World's  Columbian  Exposition  Company,  and  before 
the  completion  of  the  subcontract,  Byerson  &  Son  filed 
notice  of  lien.  Prior  to  the  filing  of  such  notice  the 
contractor  became  insolvent  and  made  a  general  deed 
of  assignment  for  the  benefit  of  its  creditors  to  William 
P.  Smith,  who,  under  the  instruction  of  the  County 
Court,  proceeded  to  finish  the  work.  At  the  completion 
of  the  subcontractor's  contract,  the  railroad  and  ex- 
position companies  refused  to  pay  the  amount  due. 
It  was  thereafter  agreed  the  money  should  be  deposited 
with  the  assignee  and  the  subcontractors  filed  their 
petition  for  it  in  the  County  Court.  The  assignee  filed 
a  demurrer  to  the  petition,  which  was  sustained  by  the 
court  and  the  petition  dismissed.  On  appeal  to  the  Ap- 
pellate Court  [51  111.  App.  270],  the  order  of  the 
County  Court  was  affirmed,  and  on  further  appeal  the 
Supreme  Court  affirmed  the  judgment  of  the  Appellate 
Court,  stating  in  the  opinion :  ' '  It  is  hardly  necessary 
to  say,  that  statutes  in  derogation  of  common  right 
should  be  strictly  construed.  Plaintiffs  in  error 
(Byerson  &  Son)  could  have  had  no  liens  until  service 
of  notices  as  required  by  section  30  (Shaw  v.  Chicago 
Sash,  etc.,  Mfg.  Co.,  144  111.  520;  Butler  v.  Gain,  128  id. 
23).  Prior,  however,  to  such  service  of  notices,  the 
Porter  Boiler  Manufacturing  Company  made  an  as- 
signment for  the  benefit  of  its  creditors.  The  notices, 
therefore,  were  insufficient  to  create  liens;  and  es- 
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pecially  is  this  so,  since  it  does  not  appear  that  any- 
thing was  due  from  either  the  Chicago,  Eock  Island  and 
Pacific  Bailroad  Company  or  the  World's  Columbian 
Exposition  Company  at  the  date  of  the  assignment.  It 
is  true  that  the  assignee  took  the  insolvent's  estate  sub- 
ject to  existing  liens  and  equities,  but  at  the  time  of  the 
assignment  no  liens  or  equities  existed  in  favor  of 
plaintiffs  in  error.  The  persons  intended  to  be  benefit- 
ed by  the  statute  must  comply  strictly  with  all  its  re- 
quirements before  they  can  have  any  lien."  The 
notice  required  of  a  subcontractor  by  section  30  re- 
ferred to  in  the  case  quoted  from  was  in  some  respects 
similar,  and  the  requirement  in  no  wise  stronger  than 
that  provided  for  by  section  24  under  the  present  law 
above  quoted. 

By  their  failure  to  serve  their  notice  of  lien  prior  to 
the  contractor's  assignment  in  bankruptcy,  the  sub- 
contractors lost  their  right  to  enforce  a  mechanic's 
lien  against  the  bank  property  and  can  only  share 
with  other  creditors  the  proceeds  of  the  bankrupt  es- 
tate. The  decree  of  the  court  below  dismissing  the  bill 
filed  in  this  case  will  be  affirmed. 

Decree  affirmed. 
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Rolla  M.  Treece,  Appellee,  v.  Reinhart-Smith  Grocer 

Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Williamson  county;  the  Hon. 
Carl  E.  Siieldon,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.  Reversed  and  remanded.  Opinion  filed  Decem- 
ber 1,   1915. 

Statement  of  the  Case. 

Action  by  Rolla  M.  Treece,  plaintiff,  against  the 
Reinhart-Smith  Grocer  Company,  defendant,  in  the 
Circuit  Court  of  Williamson  county,  to  recover  both 
actual  and  punitive  damages  for  a  wrongful  attachment 
of  personal  property  alleged  to  have  been  caused  by 
defendant.  The  action  was  tried  by  jury  which  found 
a  verdict  for  plaintiff  for  $430.  The  court  required  a 
remittitur  of  $180.  From  a  judgment  for  plaintiff  for 
$250,  defendant  appeals. 

It  appeared  that  J.  W.  Bradley  owned  a  grocery 
store  in  Herrin,  Illinois,  the  stock  being  worth  about 
$1500,  and  on  February  8,  1913,  traded  it  to  Rolla  M. 
Treece,  defendant  taking  in  exchange  cash  and  a  house 
and  two  lots  of  land.  At  that  time  Bradley  was  in- 
debted to  defendant  in  the  sum  of  $475.94  for  goods 
sold  him.  The  trade  was  made  on  Saturday  and  de- 
fendant learned  of  the  transfer  by  one  of  its  salesmen. 
On  the  following  Monday  defendant  sent  W.  E.  Welge 
its  credit  man  and  treasurer  from  Marion,  where  it 
carried  on  a  wholesale  grocery  store,  to  Herrin  to  try 
to  collect  the  account.  When  Welge  arrived  at  Herrin 
he  found  plaintiff  in  possession  of  the  stock  and  that 
Bradley  had  gone.  After  talking  with  plaintiff,  who 
had  been  a  customer  of  defendant  for  a  number  of 
years,  he  returned  to  Marion.  The  next  day  he  re- 
turned to  Herrin  in  company  with  Walter  W.  Scaggs, 
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a  young  attorney  who  was  occasionally  employed  by  it 
to  collect  accounts  but  was  not  its  general  attorney. 
The  two  saw  plaintiff  at  the  store  and  the  accounts  do 
not  agree  as  to  what  occurred.  Plaintiff  stated  that 
Welge  said  to  him,  "I  brought  Mr.  Scaggs  with  me, 
you  can  fix  this  matter  up, ' '  and  further  said, l  i  you  can 
insure  these  accounts  or  agree  to  pay  them,  or  see  that 
they  are  paid  and  we  won't  attach  them;  if  you  do  not, 
we  will  attach  the  goods  and  we  will  make  what  we 
can  out  of  the  goods ' ' ;  that  in  the  course  of  the  con- 
versation Scaggs  said, ' '  Rolla,  you  got  yourself  in  bad ; 
you  have  yourself  in  where  you  cannot  pay  out.  If 
you  keep  out  of  the  penitentiary  you  will  do  well.,, 
Welge  and  Scaggs  denied  making  these  statements  and 
testified  that  they  went  there  to  find  out  about  the 
trade  and  see  if  there  was  any  way  the  account  could 
be  collected,  but  Scaggs  admitted  that  he  said,  ' '  surely 
this  is  not  a  fraudulent  transaction ;  if  it  is,  these  goods 
are  liable  to  attachment. ' '  Welge  and  Scaggs  ascer- 
tained what  Bradley  had  received,  and  plaintiff  agreed 
to  furnish  them  a  description  of  the  house  and  lots  that 
evening.  They  also  learned  that  Bradley  had  certain 
household  goods  in  Herrin.  They  afterwards  called 
on  A.  D.  Morgan,  an  attorney,  and  then  returned  to 
Marion,  where  a  writ  of  attachment  was  sworn  out 
against  Bradley  by  Welge,  the  papers  being  prepared 
by  Scaggs.  The  writ  was  delivered  that  night  to  the 
office  deputy  sheriff  by  Scaggs,  who  instructed  him  to 
levy  it  on  the  household  goods  of  J.  W.  Bradley.  The 
office  deputy  delivered  it  to  the  sheriff,  who  sent  it  to 
A.  Gasawav  at  Herrin,  the  deputy  sheriff  there.  Next 
morning  the  sheriff  went  to  Herrin  and  in  company 
with  Gasaway  went  to  plaintiff's  store  about  eight 
o'clock,  levied  on  his  stock,  obtained  the  keys  of  the 
store  from  plaintiff,  and  locked  it  up  after  putting  a 
notice  of  the  levy  on  the  door.  The  sheriff  then  re- 
turned to  Marion  and  later  saw  Scaggs,  and  after 
talking  to  him,  telephoned  Gasaway  to  take  down  the' 
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notice,  release  the  goods  and  give  up  the  keys.  Gasa- 
way  accordingly  took  down  the  notice  and  attempted  to 
deliver  the  keys,  but  found  plaintiff  had  left  the  city 
and  he  was  unable  to  deliver  them  until  nearly  noon  the 
next  day,  when  plaintiff  returned.  Plaintiff  testified 
that  during  the  time  his  store  was  closed,  certain  fruits 
and  vegetables  froze  and  the  rats  destroyed  some  meal 
by  gnawing  through  the  sacks  containing  it,  and  that 
his  damages  amounted  to  $30  or  $40.  The  deputy  sher- 
iff testified  that  Scaggs  called  him  up  over  the  tele- 
phone the  evening  before  the  levy  was  made  and  told 
him  to  levy  on  the  stock  of  goods ;  that  the  next  morn- 
ing Scaggs  called  him  again  and  when  informed  the 
stock  of  goods  had  been  levied  upon,  stated  that  was 
what  he  wanted  done.  On  cross-examination,  however, 
he  stated  that  somebody  called  him  up  in  the  evening 
over  the  telephone,  and  he  understood  it  was  Mr. 
Scaggs  and  he  assumed  the  second  conversation  was 
also  with  him.  Scaggs  testified  he  did  not  talk  to  the 
deputy  sheriff  either  before  or  after  the  levy,  until  the 
afternoon  of  the  day  when  the  levy  was  made,  and  did 
not  tell  him  before  or  after  the  lew  that  he  wanted  the 
stock  levied  on ;  that  when  he  learned  from  the  sheriff 
the  levy  had  been  made  he  ordered  the  goods  released. 

Defendant  attempted  to  prove  by  Welge,  Scaggs  and 
Morgan  that  when  they  were  in  consultation  in  Mor- 
gan^ office,  Welge  told  Scaggs  to  have  the  writ  of  at- 
tachment levied  on  Bradley's  household  goods  and  not 
to  levy  on  the  stock,  but  the  court  refused  to  admit  this 
testimony.  Defendant  also  offered  to  prove  by  several 
witnesses  that  Welge  had  given  Scaggs  positive  in- 
structions immediately  before  the  issuance  of  the  at- 
tachment writ,  to  have  the  same  levied  on  the  house- 
hold goods  of  Bradley  and  the  court  excluded  this 
testimony. 

Denison  &  Spilleb,  for  appellant. 
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Nbely,  Galximobe,  Cook  &  Potteb,  for  appellee. 

Mb.  Pbesiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Principal  and  agent,  $  149* — when  principal  not  liable  for 
tortious  act  of  agent.  If  an  agent  commits  a  tort  by  an  act  in 
excess  of  his  authority,  the  principal  is  not  liable  although  the 
tortious  act  was  done  for  the  supposed  benefit  of  the  principal. 

2.  Principal  and  agent,  ^  151* — when  principal  not  liable  for 
malicious  prosecution  of  suit  by  agent  Where  an  agent  has  au- 
thority to  bring  suit  on  behalf  of  a  principal,  the  principal  is  not 
liable  for  the  malicious  act  of  the  agent  in  setting  in  motion  the 
criminal  process  of  the  State,  where  such  principal  could  derive  no 
benefit  from  the  legitimate  result  of  invoking  criminal  process. 

3.  Attorney  and  client,  §  61* — what  attorney  employed  to  sue 
and  collect  debt  without  express  authority  may  do.  An  attorney 
at  law  employed  to  sue  for  and  collect  a  debt  without  express  or 
specific  authority  cannot  lawfully  do  more  than  to  obtain  judgment, 
order  execution,  receive  and  receipt  for  the  money  collected  on  such 
execution. 

4.  Attorney  and  client,  $  83* — when  attorney  may  not  com- 
promise claim  nor  receive  anything  but  money  in  satisfaction.  An 
attorney  at  law  employed  to  sue  for  and  collect  a  debt  without 
express  or  specific  authority  cannot  take  less  than  the  amount  due 
in  satisfaction  of  the  debt,  nor  receive  anything  except  money  in 
satisfaction. 

5.  Attorney  and  client,  §  61* — implied  authority  of  attorney. 
An  attorney  at  law  has  no  Implied  authority. 

6.  Attorney  and  client,  §  14* — when  client  liable  for  acts  of 
attorney  in  collecting  debt.  A  client  who  employs  an  attorney  at 
law  generally  to  collect  a  debt  is  bound  to  answer  for  the  acts 
of  the  attorney  which  are  necessary  for  the  collection  of  such  debts. 

7.  Attorney  and  client,  §  14* — when  client  not  liable  for  wrong- 
ful acts  of  attorney  in  collecting  debt.  A  client  who  employs  an 
attorney  at  law  to  collect  a  debt  and  gives  such  attorney  specific 
instructions  as  to  the  acts  to  be  done  is  not  liable  for  the  wrongful 
acts  of  such  attorney  in  collecting  such  debt  which  are  contrary 
to  his  instructions  and  are  not  necessary  for  such  collection. 

8.  Attorney  and  client,  {  14* — when  attorney  personally  liable 
for  wrongful  acts  in  collecting  debt.    An  attorney  at  law  who  is 


•See  Illinois  Notes  Dl*e*t,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  tame 
topic  and  section  number. 


44  Appellate  Courts  op  Illinois. 

Treece  v.   Reinhart-Smith   Grocer   Co.,   197   111.   App.   40. 

employed  to  collect  a  debt  and  receives  specific  instructions  as  to 
the  acts  to  be  done  is  personally  liable  for  any  wrongful  acts  done 
contrary  to  such  instructions  or  not  necessary  for  the  collection  of 
such  debt. 

9.  Trespass,  ^  48* — when  evidence  as  to  instructions  to  attorney 
to  attach  goods  other  than  those  actually  attached  f  improperly  ex- 
cluded. In  an  action  of  trespass  to  recover  for  injury  sustained 
as  a  result  of  a  wrongful  attachment  of  plaintiffs  personal  property 
in  a  suit  against  a  third  person  alleged  by  defendant  to  have 
conveyed  such  property  to  plaintiff  fraudulently,  where  there  was 
evidence  that  the  officer  making  the  attachment  received  telephonic 
instructions  from  one  supposed  to  be  defendant's  attorney  and 
which  directed  such  officer  to  make  the  attachment  in  question, 
evidence  that  the  attorney  in  question  was  specifically  instructed 
by  defendant  to  make  an  attachment  of  goods  other  than  those 
actually  attached  held  improperly  excluded,  such  evidence  being 
competent  as  tending  to  show  the  extent  of  the  authority  actually 
conferred  on  such  attorney  by  defendant. 

10.  Trespass,  §  58* — when  evidence  that  client  instructed  attor- 
ney to  make  attachment  in  different  way  competent  on  question  of 
damages.  In  an  action  of  trespass  to  recover  for  injury  sustained 
as  the  result  of  a  wrongful  attachment  of  plaintiff's  personal  prop- 
erty in  an  action  against  a  third  party,  and  where  there  was  evi- 
dence that  the  attachment  was  made  by  direction  of  defendant's 
attorney,  plaintiff  claiming  punitive  as  well  as  actual  damages, 
evidence  that  defendant  specifically  instructed  such  attorney  to 
make  an  attachment  different  from  that  actually  made,  held  com- 
petent on  the  question  of  punitive  damages. 

•See  Illinois  Notes  Direst,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
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Kate  Ollourke,  Administratrix,  Appellee,  y.  Louis- 
ville &  Nashville  Railroad  Company,  Appellant. 

1.  Negligence,  §  103* — when  contributory  negligence  of  intoxi- 
cated passenger  not  a  defense.  In  an  action  to  recover  for  the 
death  of  plaintiff's  intestate  alleged  to  be  due  to  the  negligent  act  of 
defendant,  contributory  negligence  is  not  a  defense  where  it  appears 
that  at  the  time  of  such  act  intestate  was  in  such  a  state  of  Intoxi- 
cation as  to  be  unable  to  care  for  himself. 

2.  Negligence,  §  103* — how  question  of  contributory  negligence 
of  intoxicated  passenger  determined.  In  an  action  to  recover  for 
the  death  of  plaintiff's  intestate  as  a  result  of  the  alleged  negligent 
act  of  defendant,  and  where  it  appears  that  at  the  time  of  such 
act  intestate  was  intoxicated,  the  question  of  contributory  negli- 
gence is  controlled  by  the  degree  of  intestate's  incapacity  at  such 
time  due  to  the  intoxication. 

3.  Cabriebs,  §  289* — how  question  of  negligence  towards  intoxi- 
cated passenger  determined.  In  an  action  to  recover  for  the  death 
of  plaintiffs  intestate  as  a  result  of  the  alleged  negligent  act  of 
defendant,  where  it  appeared  that  at  the  time  of  such  act  intes- 
tate was  Intoxicated,  the  question  of  defendant's  negligence  would 
be  controlled  by  the  degree  of  intestate's  incapacity  at  such  time 
due  to  the  intoxication. 

4.  Cabriebs,  %  287* — when  abandoning  passenger  in  dangerous 
position  negligence.  It  is  negligence  for  the  servants  of  a. rail- 
road corporation  to  abandon  a  passenger  in  a  known  place  of 
danger  where  such  passenger  at  the  time  of  abandonment  is  bereft 
of  reason  and  without  intelligence  sufficient  to  enable  him  to  care 
for  himself  by  reason  of  intoxication  and  is  known  by  defendant's 
servant  to  be  in  that  condition. 

5.  Death,  §  21* — when  abandonment  of  passenger  must  be  shown 
to  be  proximate  cause  of  death.  In  an  action  against  a  railroad 
corporation  to  recover  for  the  death  of  plaintiff's  intestate  as*  a 
result  of  the  alleged  negligent  act  of  defendant's  servants  in  aban- 
doning Intestate  while  a  passenger  in  a  place  of  known  danger, 
and  when  defendant's  servants  knew  intestate  was  intoxicated 
and  unable  to  care  for  himself,  plaintiff  in  order  to  recover  in  the 
action  must  show  that  the  abandonment  was  the  proximate  cause 
of  the  death  sought  to  be  recovered  for. 

6.  Negligence,  §  47* — how  rules  relating  to  proximate  cause  ap- 
plied.    In  actions  involving  negligence,  the  rule  applicable  to  the 

•See  Illinois  Note*  Digest,  Vole.  XI  to  XV,  and  Cumulative  Quarterly,  same 
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determination  of  questions  of  proximate  cause  is  the  same  whether 
the  action  he  to  recover  for  death  or  for  personal  injuries. 

7.  Negligence,  $  48* — what  constitutes  proximate  cause.  The 
proximate  cause  of  an  event  is  that  cause  which  in  a  natural  and 
continuous  sequence,  unbroken  by  any  new  and  independent  cause, 
produces  the  event,  and  without  which  cause  the  event  would  not 
have  occurred. 

8.  Negligence,  §  49* — when  negligent  person  not  liable  for  act 
not  cause  of  injury.  In  actions  involving  negligence  where,  after 
one  of  the  causes  of  an  event  has  been  in  operation,  some  inde- 
pendent force  intervenes  and  produces  a  result  not  the  natural 
effect  of  such  first  cause,  or  where  such  first  cause  has  so  far 
exhausted  itself  or  has  been  overborne  by  other  forces  as  not  to 
be  deemed  the  legal  cause  of  the  injury,  the  author  of  the  first 
cause  is  not  liable,  although  negligent,  and  although  an  injury 
would  not  have  occurred  but  for  the  negligence. 

9.  Negligence,  $  49* — when  wrongdoer  liable  for  negligent  in- 
jury. A  wrongdoer  is  liable  if  the  injury  sought  to  be  recovered 
for  is  one  which  a  reasonably  prudent  man,  by  the  exercise  of  ordi- 
nary care,  might  have  foreseen  would  occur,  although  such  wrong- 
doer might  not  have  foreseen  the  particular  accident  which  actu- 
ally occurred,  but  such  a  wrongdoer  is  not  liable  for  injuries  which 
could  not  have  been  foreseen  or  expected  by  the  exercise  of  ordi- 
nary care. 

10.  Death,  §  21* — when  negligence  of  carrier  in  leaving  passen- 
ger in  known  place  of  danger  not  proximate  cause  of  death.  The 
negligent  act  of  a  railroad  company  in  refusing  to  permit  an  intoxi- 
cated passenger  to  re-enter  the  train  after  leaving  it  at  a  station 
was  not  the  proximate  cause  of  the  death  of  the  passenger  where 
he  left  the  station  and  went  to  a  livery  stable  where  he  was  taken 
charge  of  by  an  officer,  but  subsequently  was  released  and  directed 
to  the  station  of  another  railroad  company,  and  was  killed  on  the 
tracks  of  such  other  railroad. 

Appeal  from  the  Circuit  Court  of  Gallatin  county;  the  Hon. 
E.  E.  Newlin,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.  Reversed  with  finding  of  facts.  Opinion  filed 
December  1,  1915, 

James  M.  Hamill  and  Charles  P.  Hamill,  for  appel- 
lant. 

Pillow  &  Stone  and  Bartley  &  Bartley,  for  ap- 
pellee. 
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Mb.  Presiding  Justice  Hiobee  delivered  the  opinion 
of  the  court. 

Appellee,  the  wife  and  administratrix  of  the  estate  of 
James  M.  O'Rourke,  deceased,  brought  suit  to  recover 
damages  for  the  benefit  of  his  next  of  kin,  for  his  death 
alleged  to  have  been  caused  by  the  negligence  of  ap- 
pellant. The  declaration  alleged  that  appellant's  serv- 
ants received  appellee's  intestate  while  he  was  in  a 
drunken  condition,  as  a  passenger  on  its  train  at  East 
St  Louis,  to  be  transferred  to  Shawneetown,  Illinois; 
that  such  condition  was  apparent  and  known  to  said 
servants  at  the  time  he  was  so  received ;  that  his  state 
of  intoxication  increased  after  he  was  aboard  the  train 
and  when  it  reached  Ashley,  fifty  miles  from  East  St. 
Louis,  he  had  become  physically  and  mentally  incapaci- 
tated from  exercising  any  degree  of  care  for  his  own 
safety  and  that  he  was  temporarily  insane;  that  he 
was  permitted  to  leave  the  train,  and  when  he  attempt- 
ed to  re-enter,  appellant  refused  to  allow  him  to  do  so 
and  left  him  on  the  platform  in  a  drunken  condition  at 
nine  o'clock  at  night;  that  the  place  was  a  dangerous 
one,  and  about  the  hour  of  twelve  o'clock  at  night,  the 
decedent,  while  still  in  the  same  physical  and  mental 
condition  above  mentioned,  was  run  over  and  crushed 
by  one  of  the  trains  of  the  Illinois  Central  Railroad 
Company,  without  negligence  or  blame  on  the  part  of 
said  railroad  or  any  of  its  servants,  and  afterwards 
at  four  o'clock  in  the  morning  of  the  following  day, 
June  27,  1913,  died  from  the  effects  of  said  wounds; 
that  the  abandonment  of  the  deceased,  while  in  such 
helpless  condition  at  said  dangerous  place,  was  negli- 
gence on  the  part  of  appellant  and  was  the  direct  and 
proximate  cause  of  his  death. 

A  demurrer  was  filed  to  the  declaration  and  sus- 
tained by  the  court.  Plaintiff  below  abided  by  her  dec- 
laration and  judgment  was  entered  against  her  for  costs 
to  be  paid  in  due  course  of  administration.     She  ap- 
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pealed  from  that  judgment  to  this  court,  where  the 
judgment  of  the  court  below  was  reversed  and  the 
cause  remanded.  The  case  is  reported  in  183  111*  App. 
593,  where  a  more  complete  statement  of  the  pleadings 
may  be  found.  In  the  opinion  filed  in  that  case,  we  held 
that  the  declaration  stated  a  cause  of  action  and  that : 
' '  If  the  plaintiff  was,  as  the  declaration  alleges  in  such  a 
mental  state  of  intoxication  as  to  be  incapable  of  caring 
for  himself,  the  question  of  contributory  negligence 
would  not  be  involved  in  the  case.  The  degree  of  in- 
capacity from  drunkenness  would  control  the  question 
of  due  care,  or  negligence  of  both  plaintiff  and  defend- 
ant. If  plaintiff  was,  through  intoxication,  so  bereft 
of  reason  that  he  was  without  intelligence  to  care  for 
himself,  and  while  in  that  condition  and  known  by  de- 
fendant to  be  in  that  condition  he  was  abandoned  in  a 
known  place  of  danger  where  injury  would  be  likely 
to  result,  such  facts  would  constitute  negligence. ' '  The 
case  was  redocketed  and  has  been  tried  on  the  same 
declaration  with  a  plea  of  general  issue,  resulting  in  a 
judgment  and  verdict  in  favor  of  the  plaintiff  below 
for  $2,000.  The  railroad  company  has  appealed,  con- 
tending that  the  evidence  does  not  disclose  a  right  of 
recovery  and  that  the  jury  were  improperly  instructed. 
To  entitle  appellee  to  recover  in  this  case,  it  was  neces- 
sary for  her  to  prove,  (1)  that  deceased  was  so  inca- 
pacitated by  intoxication  as  to  be  incapable  of  caring 
for  his  own  safety;  (2)  that  while  in  such  condition  he 
was  left  or  abandoned  by  appellant  in  a  dangerous 
place;  (3)  that  such  abandonment  was  the  proximate 
cause  of  his  death.  To  these  conditions  appellant  seeks 
to  add  a  fourth,  that  is,  that  due  care  on  the  part  of 
deceased  must  be  proven,  but  this,  as  we  have  above 
seen,  is  not  necessary,  if  appellee  was  incapacitated  to 
take  care  of  himself  as  charged  in  the  declaration. 

The  proofs  show  that  on  June  26, 1910,  appellant  ran 
an  excursion  train  from  Shawneetown  to  East  St.  Louis 
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and  return;  that  deceased,  with  several  companions, 
purchased  tickets  at  Shawneetown  and  went  on  the 
excursion  train;  that  he  had  been  drinking  before  he 
started,  but  acted  properly  on  the  trip  to  East  St. 
Louis,  where  he,  with  others,  seems  to  have  put  in  the 
day  drinking  and  carousing.  The  excursion  train,  as 
further  shown  by  the  proofs,  started  on  its  return  trip 
at  6 :25  that  evening  and  for  an  hour  before  its  depart- 
ure deceased  drank  very  heavily.  He  entered  the  train 
in  a  drunken  condition,  and  when  in  the  vicinity  of 
Belleville  became  boisterous  and  ungovernable,  pass- 
ing through  the  car  swearing  and  using  obscene 
language,  drinking  out  of  a  bottle,  insisting  on  others 
drinking  and  insulting  passengers,  going  so  far  as  to 
pull  the  nose  of  one  and  put  his  feet  up  on  the  back  of 
a  seat  occupied  by  a  young  woman,  and  he  finally  be- 
came engaged  in  a  fight.  The  conductor  and  brakeman 
remonstrated  with  him  a  number  of  times,  when  he 
would  temporarily  cease  his  drunken  acts,  but  would 
begin  again  as  soon  as  the  train  men  left.  When  the 
train  reached  Ashley,  some  fifty  miles  from  East  St. 
Louis  at  about  8:30  p.  m.,  deceased  ran  through  the 
car  and  jumped  off,  alighting  backwards  and  partially 
falling.  As  he  did  so  a  bottle  of  whisky  fell  from  his 
pocket,  which  the  conductor  kicked  into  the  weeds. 
The  conductor  then  offered  to  assist  deceased,  but  he 
refused  the  proffered  aid  and  cursed  him.  As  the 
train  started,  deceased  wanted  to  get  back  upon  it  but 
the  conductor  denied  him  permission  to  do  so  and  the 
train  went  on  leaving  him  standing  on  the  platform. 
After  the  departure  of  the  train,  deceased  asked  ap- 
pellants night  operator  where  the  livery  stable  was, 
saying  he  wanted  to  get  his  horse  and  buggy.  The 
operator  directed  him  to  a  stable  about  a  block  away 
and  deceased  started  to  it,  going  south  down  the  plat- 
form, across  the  tracks  of  the  Illinois  Central  Rail- 
road, which  crosses  appellant's  track  nearly  at  right 
angles,  a  short  distance  east  of  the  depot  of  the  latter, 
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thence  on  across  the  street  and  turning  south  proceed- 
ed to  the  stable  which  was  located  about  the  middle  of 
the  block.  A  horse  hitched  to  a  buggy  was  tied  in  the 
stable  and  O'Rourke  immediately  climbed  into  the 
buggy  and  attempted  to  drive  away.  The  livery  man 
told  him  to  get  out  of  the  buggy  and  he  complied  with 
this  request  and  started  down  the  street.  The  night 
marshal,  who  had  been  informed  there  was  a  drunken 
man  at  the  livery  stable,  had  started  to  that  place  and 
when  close  to  it  found  deceased  leaning  against  a  wire 
fence.  The  marshal  testified  the  man  appeared  to  be 
able  to  take  care  of  himself,  so  he  directed  him  to  go 
over  to  the  Illinois  Central  depot,  which  he  did.  When 
he  reached  the  station  he  stood  around  mumbling  to 
himself  and  attracted  some  attention  by  reason  of  his 
intoxication.  Nothing  is  known  of  O'Rourke  or  what 
he  did,  so  far  as  the  proof  shows,  from  a  short  time 
after  his  arrival  at  the  Illinois  Central  Station  until 
about  11 :30  p.  m.  when  his  body  was  found  along  the 
Illinois  Central  tracks,  about  1,000  feet  south  of  the 
place  where  they  crossed  appellant's  track,  with  one 
arm  and  one  leg  cut  off.  He  never  regained  conscious- 
ness and  died  about  4  o'clock  the  next  morning.  How 
he  met  his  death  was  not  shown,  but  one  of  the  wit- 
nesses was  permitted  to  testify  that  in  his  opinion  de- 
ceased was  attempting  to  board  a  southbound  Illinois 
Central  freight  train  that  passed  a  short  time  before 
he  was  discovered  and  fell  between  the  moving  cars. 

At  Ashley,  appellant's  track  runs  nearly  east  and 
west  and  crosses  the  Illinois  Central  railroad's  double 
tracks  at  right  angles.  The  tracks  of  the  latter  were 
south  of  appellant's  station  and  platform,  and  east  of 
these  double  tracks  was  what  was  known  as  Railroad 
street.  The  livery  stable  appears  to  have  been  in  the 
middle  of  the  block  south  of  appellant's  track  and  on 
the  east  of  Railroad  street,  it  being  about  350  feet 
from  the  place  where  deceased  got  off  the  train  to  the 
livery  stable.    The  Illinois  Central  depot  was  on  the 
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east  side  of  its  tracks  a  short  distance  south  of  the 
crossing  of  the  two  roads  and  it  was  not  necessary  for 
deceased  in  going  from  the  livery  stable  to  that  sta- 
tion to  cross  the  tracks  of  either  road.  Whether  de- 
ceased was  so  incapacitated  by  intoxication  as  to  be 
incapable  of  caring  for  his  own  safety  and  whether, 
while  in  that  condition,  he  was  left  or  abandoned  by 
appellant  in  a  dangerous  place,  are  questions  which 
we  do  not  propose  to  discuss  in  this  opinion,  but  As- 
suming that  these  conditions  were  as  claimed  by  appel- 
lee, yet  before  she  is  entitled  to  a  recovery  in  this  case  it 
must  appear  that  such  abandonment  was  the  proxi- 
mate cause  of  the  death  of  her  intestate. 

In  determining  what  is  the  proximate  cause  of  an 
injury  or  death  in  cases  of  this  kind,  we  do  not  find  the 
rule  or  reasoning  different  from  that  in  other  cases 
where  negligence  is  alleged  to  be  the  proximate  cause 
of  the  injury  received.  "The  proximate  cause  of  an 
event  must  be  understood  to  be  that  which,  in  a  natural 
and  continuous  sequence,  unbroken  by  any  new,  in- 
dependent cause,  produced  that  event,  and  without 
which  that  event  would  not  have  occurred."  Wabash 
R.  Co.  v.  Coker,  81  111.  App.  660.  But  if,  after  the 
cause  in  question  has  been  in  operation,  some  inde- 
pendent force  comes  in  and  produces  an  injury  not  its 
natural  or  probable  effect,  or  the  cause  in  question  has 
so  far  exhausted  itself  and  become  overborne  by  other 
forces  as  not  to  be  deemed  the  legal  cause  of  the  in- 
jury, the  author  of  the  cause  is  not  responsible. 
Bishop  on  Non-Contract  Law,  sees.  42  and  44.  And 
this  is  so  although  the  injury  would  never  have  oc- 
curred if  the  act  of  negligence  complained  of  had  not 
been  committed.  For  instance,  in  Wabash  R.  Co.  v. 
Coker,  supra,  the  appellant  stopped  its  cars  across 
a  public  street  in  excess  of  ten  minutes.  Appellee 
and  her  husband  in  a  wagon  were  compelled  to  stop, 
another  party  drove  up  and  was  compelled  to  stop,  the 
noise  caused  by  the  coupling  of  an  engine  to  the  cars 
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frightened  the  horse  of  the  last  party  and  his  buggy 
struck  appellee's  wagon,  injuring  her.  The  court  held 
that  the  railroad  was  not  liable,  although  the  accident 
would  not  have  occurred  in  the  absence  of  the  rail- 
road's negligence  in  blocking  the  street.  The  wrong- 
doer is  to  be  held  liable  if  the  injury  was  such  a  one  as 
a  reasonably  prudent  man  might,  by  the  exercise  of  or- 
dinary care,  have  foreseen  would  occur,  although  he 
might  not  have  foreseen  the  particular  accident  that 
did  occur,  but  he  is  not  responsible  for  injuries  which 
could  not  have  been  foreseen  or  expected.  Pullman 
Palace  Car  Co.  v.  Laack,  143  111.  242. 

In  Keeshan  v.  Elgin  A.  &  S.  Traction  Co.,  229  HI. 
533,  suit  was  brought  against  the  railroad  company  by 
the  administratrix  of  Edward  J.  Keeshan,  and  a  dec- 
laration filed,  charging  that  Keeshan  was  a,  passenger 
on  appellant's  car  bound  for  the  City  of  Elgin;  that 
when  he  entered  the  car  he  was  very  much  intoxicated 
and  unable  to  care  for  himself,  which  was  known  to  de- 
fendant's servant  in  charge  of  the  car;  that  before  the 
arrival  of  the  car  at  Elgin,  the  defendant,  by  his  said 
servant,  forcibly  and  violently  expelled  said  Keeshan 
from  said  car,  and  refused  to  permit  him  to  re-enter 
the  same ;  that  it  was  nighttime,  the  weather  was  cold, 
the  snow  was  falling  and  wind  blowing  very  hard ;  that 
there  was  no  shelter  at  said  station  or  immediate 
neighborhood ;  that  the  home  of  Keeshan  was  at  Elgin, 
five  miles  away;  that  he  was  still  very  much  intox- 
icated and  unable  to  care  for  himself;  that  he  started 
to  walk  from  said  station  to  his  home  and  in  endeavor- 
ing to  cross  a  bridge  on  Fox  River,  on  the  line  of  said 
railroad,  on  his  way  home  and  while  using  due  care  and 
caution  for  his  own  safety,  he  fell  off  or  walked  off 
such  bridge  into  the  river  and  his  death  resulted.  The 
court  sustained  a  demurrer  to  this  declaration,  and 
the  plaintiff,  having  elected  to  stand  by  the  same,  judg- 
ment was  entered  against  her  for  cost.  The  Appellate 
Court  for  the  Second  District  affirmed  the  judgment  of 
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the  trial  court  [132  111.  App.  416]  and  the  Supreme 
Court  affirmed  the  judgment  of  the  Appellate  Court. 
The  Supreme  Court  in  the  course  of  its  opinion  in  that 
case  says:  "If  putting  Keeshan  off  at  the  time  and 
place  alleged  was  a  wrongful  act  on  account  of  the 
condition  of  the  weather,  the  declaration  shows  no 
natural  connection  between  that  act  and  the  con- 
sequences which  resulted  from  his  attempting  to  walk 
to  his  home,  in  his  intoxicated  condition,  across  de- 
fendant 's  bridge.  If  it  was  not  necessary  to  a  liability 
of  the  defendant  that  its  servant  in  charge  of  the  car 
should  be  able  to  anticipate  the  particular  injury  which 
might  result  from  a  wrongful  act,  still  the  defendant 
cannot  be  held  liable  for  failing  to  provide  against  a 
possible  injury  which  could  not  have  been  reasonably 
anticipated.  If  Keeshan  was  expelled  and  left  in  a 
place  where  he  was  exposed  to  unnecessary  peril  in  his 
drunken  condition,  on  account  of  the  cold  and  storm, 
there  is  no  connection  between  that  act  and  his  walking 
or  falling  off  the  bridge. ' ' 

In  this  case  O'Rourke  was  not  injured  at  the  place 
where  appellant  refused  to  permit  him  to  re-enter  the 
train,  but,  if  that  place  was  a  place  of  danger,  he  had 
gotten  beyond  and  outside  of  it  and  had  gone  to  the 
livery  stable  where  there  was  no  danger  from  the 
trains  of  either  railroad,  and  immediately  after  he  left 
the  livery  stable,  when  he  was  found  by  the  night  mar- 
shal, he  was  also  in  a  place  of  safety.  He  was  in  fact 
at  that  time  taken  charge  of  by  the  officer  to  the  extent 
that  the  officer,  not  considering  him  sufficiently  intox- 
icated to  be  taken  into  custody,  directed  him  to  go  to 
the  Illinois  Central  station.  Had  deceased  been  struck 
by  appellant's  train  at  the  place  where  he  was  aban- 
doned, or  if  while  leaving  that  place  and  crossing  over 
the  Illinois  Central  tracks  to  a  place  of  safety,  he  had 
been  struck  by  a  train  on  one  of  the  latter  tracks,  the 
situation  would  have  been  different  and  might  more 
readily  appear  to  have  been  a  natural  consequence  re- 
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suiting  from  his  ejection  from  the  train  or  the  refusal 
of  appellant  to  allow  him  to  re-enter.  But  he  had  en- 
tered a  zone  of  safety,  and  it  does  not  appear  that  he 
contemplated  returning  to  dangerous  proximity  of  the 
tracks  of  either  of  said  railroads,  and  he  in  fact,  so  far 
as  the  proof  shows,  never  did  go  into  immediate  prox- 
imity to  appellant 's  road,  after  he  left  its  station.  The 
reason  why  he  went  near  to  the  Illinois  Central  Rail- 
road tracks  was  because  he  was  directed  to  do  so  by 
the  marshal  who  sent  him  to  the  Illinois  Central  Rail- 
road station.  His  death  occurred  more  than  1,000  feet 
from  where  appellant  left  him,  and  resulted  not  from 
having  been  left  by  appellant,  in  a  place  qt  danger,  but 
because  after  having  reached  a  place  of  safety  he  after- 
wards went  into  a  new  place  of  danger  or  attempted  a 
dangerous  act  at  considerable  distance  from  appel- 
lant's station. 

We  do  not  think  it  can  properly  be  said  that  a  rea- 
sonably prudent  man  could  have  foreseen  that 
O'Rourke,  when  put  off  the  train  would,  after  having 
gone  of  his  own  motion  from  appellant's  station  to  a 
place  of  safety,  been  directed  by  an  officer  to  go  to  the 
station  of  another  railroad,  and  hours  afterwards  been 
injured  along  the  tracks  of  the  second  railroad  1,000 
feet  away  from  the  place  where  appellant  left  him.  It 
does  not  appear  to  us  that  there  was  a  direct,  casual 
relation  between  the  act  of  appellant  and  the  injury  re- 
ceived by  appellee's  intestate.  The  judgment  of  the 
trial  court  will  therefore  be  reversed. 

Judgment  reversed  with  finding  of  facts. 

Finding  of  facts  to  be  incorporated  in  the  judgment. 
The  court  finds  as  a  fact,  from  the  record  in  this  case, 
that  the  negligence  of  appellant  charged  and  sought  to 
be  proven  by  appellee  was  not  the  proximate  cause  of 
the  death  of  appellee's  intestate. 
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T.  P.  Morey,  Appellee,  v.  Ed  Simpson,  Appellant. 
(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Bond  county;  the  Hon.  Geobok 
A.  Crow,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.    Affirmed.     Opinion  filed  December  1,  1915. 

Statement  of  the  Case. 

Action  by  T.  P.  Morey,  plaintiff,  against  Ed  Simp- 
son, defendant,  in  the  Circuit  Court  of  Bond  county, 
to  recover  on  a  promissory  note.  From  an  order  that  a 
judgment  for  plaintiff  for  $2,300  and  costs  entered  by 
confession  should  stand,  defendant  appeals. 

It  appeared  that  on  December  7, 1912,  defendant  ex- 
ecuted and  delivered  a  note  payable  to  the  order  of  the 
Paxton-Eckman  Chemical  Company  for  $2,200,  due  ten 
months  after  date,  with  interest  at  the  rate  of  seven  per 
cent,  after  maturity.  A  power  of  attorney  was  at- 
tached to  said  note,  authorizing  any  attorney  of  any 
court  of  record  to  appear  in  such  court  in  term  time 
or  vacation,  at  any  time  thereafter  and  confess  judg- 
ment without  process,  in  favor  of  the  holder  of  the  note 
for  such  amount  as  might  then  appear  to  be  unpaid, 
together  with  costs  and  $100  attorney  *s  fees.  The  note 
was  afterwards,  and  before  maturity,  indorsed  in 
blank  without  recourse  by  the  payee,  and  on  August 
25,  1913,  a  judgment  was  entered  in  vacation  by  con- 
fession in  the  Circuit  Court  of  Bond  county  in  favor 
of  plaintiff  against  defendant  for  the  sum  of  $2,300 
and  costs.  At  the  September  Term,  1913,  on  motion  of 
defendant,  execution  on  said  judgment  was  stayed  and 
defendant  granted  leave  to  plead. 

Defendant  finally  went  to  trial  on  an  amended  plea, 
alleging  in  substance  that  he  bought  certain  stock  pow- 
der from  a  corporation  under  a  written  contract  which 
was  set  out  in  full,  the  purchase  price  of  which  was 
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$2,800,  and  gave  the  note  in  question  in  part  payment, 
the  balance  being  paid  by  the  sale  and  delivery  of  a 
horse.  The  plea  further  alleged  that  after  the  contract 
was  made  and  in  consideration  of  the  note,  the  payee 
agreed  to  furnish  defendant  with  a  salesman  to  sell 
some  of  the  stock  powder  then  on  defendant's  posses- 
sion, and  that  this  was  the  sole  consideration  of  the 
note,  which  the  payee  failed  to  do,  whereupon  defend- 
ant rescinded  the  agreement  and  so  notified  the  payee. 
The  plea  alleged  that  the  payee  agreed  to  this  but 
failed  to  return  the  note,  and  never  delivered  any  pow- 
der under  the  contract.  The  plea  further  alleged  total 
failure  of  consideration  and  that  H.  H.  Morey  and  de- 
fendant had  notice  of  defenses,  and  were  not  innocent 
holders  for  value. 

Plaintiff  in  his  replication  denied  notice  of  defenses, 
and  averred  an  indorsement  to  him  before  maturity, 
and  that  H.  H.  Morey  had  no  notice  of  defenses  when 
the  note  was  indorsed  to  him  by  payee.  The  replication 
further  averred  that  the  consideration  had  not  wholly 
failed,  and  denied  that  defendant's  order  for  the  stock 
powder  had  been  rescinded  as  alleged  in. the  plea. 

At  the  trial  below,  defendant  sought  to  show  that  the 
company,  having  failed  to  comply  with  its  contract  to 
furnish  a  man  to  assist  in  selling  the  powder  defendant 
had  on  hand,  consented  to  the  cancellation  of  the  con- 
tract ;  that  by  reason  of  such  cancellation  nothing  was 
due  on  the  note,  and  defendant  was  entitled  to  the 
possession  of  it ;  that  H.  H.  Morey  had  notice  of  this 
defense  when  he  purchased  the  note;  that  plaintiff  was 
the  father  of  H.  H.  Morey,  and  that  the  transfer  of  the 
note  to  him  was  in  the  nature  of  a  fraud  or  subterfuge. 
The  court  held  at  the  trial  that  the  burden  was  upon 
defendant  to  establish  that  notice  of  some  defense  was 
brought  home  to  plaintiff  before  he  purchased  the  note. 

It  was  admitted  that  the  note  was  indorsed  in  blank 
by  the  company,  and  at  the  trial  H.  H.  Morey  testified 
that  he  gave  his  check  to  the  company  for  the  note,  and 
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afterwards  sold  it  to  plaintiff's  father,  on  February 
27, 1913 ;  that  he,  at  that  time,  called  his  father  up  over 
the  telephone  and  made  the  sale  in  that  way.  It  ap- 
peared that  the  note  was  in  possession  of  H.  H.  Morey 
at  the  time  he  made  an  affidavit  as  to  defendant's  sig- 
nature, when  the  confession  of  judgment  was  taken, 
but  he  testified  that  the  note  had  been  sent  back  to  him. 
At  the  close  of  all  the  evidence  the  court  on  motion 
of  plaintiff  directed  a  verdict  for  plaintiff,  and  after 
such  verdict  was  returned,  overruled  a  motion  for  a 
new  trial  and  made  an  order  that  the  judgment  by 
confession  stand. 

Smith  &  Friedmeyeb  and  John  D.  Biggs,  for  appel- 
lant. 

C.  E.  Hoeles,  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Bills  and  notes,  §  440* — what  degree  of  proof  required  to 
annul  title  of  transferee  of  paper  before  maturity.  Only  a  strong 
case  will  suffice  to  annul  the  title  of  a  transferee  of  commercial 
paper  not  yet  due,  the  tendency  of  the  courts  of  this  state  being 
to  sustain  the  negotiability  of  such  paper,  and  to  indulge  every 
presumption  in  favor  of  its  validity. 

2.  Bills  and  notes,  §  240* — when  indorsee  or  assignee  before 
maturity  protected  against  maker.  The  indorsee  or  assignee  of 
commercial  paper  taking  the  same  before  maturity  in  good  faith 
for  value  and  without  knowledge  of  defects  is  protected  against 
the  defenses  of  the  maker  thereto. 

3.  Bills  and  notes,  §  448* — what  proof  required  to  defeat  title 
of  holder  for  value  before  maturity.  The  title  of  the  holder  of 
commercial  paper  for  value  and  before  maturity  can  only  be  de- 
feated by  evidence  that  such  holder  was  guilty  of  bad  faith  in 
taking  title  to  such  note,  and  it  is  not  enough  to  prove  the  existence 
of  mere  suspicion  of  defects  in  such  title  or  that  such  holder  at  the 
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time  of  taking  such  title  knew  of  facts  calculated  to  excite  sus- 
picion in  the  mind  of  a  prudent  man,  or  even  that  such  holder 
was  guilty  of  gross  negligence  at  such  time. 

4.  Bills  and  notes,  §  412* — when  "burden  on  one  attacking  Htle 
of  holder  to  show  bad  faith.  ,  Where  a  promissory  note  is  in  the 
hands  of  a  holder  for  value  before  maturity,  the  burden  is  on  one 
who  attacks  the  title  of  Buch  holder  to  show  by  a  preponderance 
of  the  evidence  that  such  holder  waB  guilty  of  bad  faith  in  taking 
title  to  such  note. 

5.  Bills  and  notes,  {  255* — what  is  basis  of  rule  for  protecting 
holder  for  value  before  maturity  in  absence  of  bad  faith.  The  rule 
that  the  maker  of  the  note  can  defend  against  the  note  in  the  handB 
of  a  holder  for  value  before  maturity  only  by  showing  that  such 
holder  acted  in  bad  faith  in  taking  title  to  the  note  Is  based  on 
the  policy  of  the  law  giving  full  faith  and  credit  to  commercial 
paper  transferred  before  maturity,  in  order  that  It  may  circulate 
with  all  the  conveniences  of  currency  as  far  as  possible. 

6.  Bills  and  notes,  §  448* — what  does  not  constitute  evidence  of 
fraud.  In  an  action  to  recover  on  a  promissory  note  where  plain- 
tiff is  a  holder  for  value  and  before  maturity,  and  where  the 
defense  is  grounded  on  fraud,  the  fact  that  plaintiff  received  the 
note  by  indorsement  from  his  son,  who  in  turn  received  it  by  in- 
dorsement from  the  payee,  does  not  tend  to  show  fraud,  which 
cannot  be  inferred  from  the  mere  fact  of  the  relationship,  such 
indorser  having  the  same  right  to  transfer  the  note  to  his  father 
as  to  any  other  indorsee. 

7.  Fbaud,  §  87* — when  not  presumed.  Where  the  defense  to  an 
action  is  fraud,  the  fraud  relied  on  must  be  proved,  and  cannot  be 
presumed. 

8.  Bills  and  notes,  §  440* — what  constitutes  prima  facie  case. 
In  an  action  to  recover  on  a  promissory  note,  a  prima  facie  case  is 
established  by  proof  of  the  note  showing  on  its  face  title  in  plain- 
tiff. 

9.  Bills  and  notes,  §  440* — when  evidence  sufficient  to  overcome 
prima  facie  case  by  proof  of  note.  In  an  action  to  recover  on  a 
promissory  note,  where  plaintiff  was  a  holder  for  value  before 
maturity,  and  where  the  defense  was  grounded  in  fraud,  evidence 
held  insufficient  to  overcome  the  prima  facie  case  established  by 
proof  of  the  note. 

10.  Bills  and  notes,  {  461* — when  verdict  properly  directed. 
In  an  action  to  recover  on  a  promissory  note,  where  the  evidence 
in  defense  1b  insufficient  to  overcome  the  prima  facie  case  estab- 
lished by  the  proof  of  the  note,  it  is  proper  to  direct  a  verdict  for 
plaintiff. 
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City  of  Lawrenceville  et  al.,  Appellees,  v.  Central  Illi- 
nois Public  Service  Company,  Appellant. 

1.  Injunction,  |  269* — when  motion  to  dissolve  same  effect  as 
demurrer,  A  motion  to  dissolve  a  temporary  injunction  for  want 
of  equity  has  the  same  effect  as  a  demurrer  to  the  bill,  in  so  far 
as  the  injunction  is  concerned. 

2.  Equity,  §  210* — what  questions  considered  on  demurrer  to 
Mil.  On  demurrer  to  a  bill  the  court  is  only  concerned  with  ques- 
tions which  arise  on  the  face  of  the  bill. 

3.  Equity,  §  224* — when  matters  in  bill  taken  as  true  on  demur- 
rer. On  demurrer  to  a  bill,  the  matters  therein  alleged  must  be 
taken  as  true. 

4.  Injunction,  §  384* — when  lack  of  verification  of  Mil  not  objec- 
tion available  on  review.  On  appeal  from  an  order  denying  a  mo- 
tion to  dissolve  a  temporary  injunction,  the  fact  that  the  bill  was 
not  verified  cannot  be  taken  advantage  of  for  the  first  time  on 
review,  where  the  point  is  not  mentioned  in  the  reasons  assigned  in 
the  trial  court  for  the  motion  to  dissolve,  and  does  not  appear 
to  have  been  raised  in  that  court,  it  being  an  objection  which 
could  have  been  obviated  at  the  hearing  on  the  motion  had  ob- 
jection been  seasonably  made. 

5.  Injunction,  §  106* — when  water  company  should  be  re- 
strained from  discontinuance  of  water  service.  In  a  bill  by  a  city 
and  certain  of  its  citizens  to  restrain  a  public  water  company  from 
discontinuing  its  water  service  to  complainants,  where  it  appeared 
that  defendant  secured  the  franchise  to  supply  water  to  complain- 
ant city  and  its  inhabitants  by  virtue  of  an  ordinance  providing 
that  defendant  should  furnish  water  of  a  certain  standard  of  purity, 
and  that  in  case  defendant  failed  to  furnish  water  of  such  stand- 
ard, compensation  for  water  furnished  should  be  denied  until 
the  ordinance  was  complied  with,  and  it  further  appeared  that  de- 
fendant failed  to  furnish  water  of  the  standard  required  by  the 
ordinance,  and  that  complainants  refused  to  pay  defendant's  water 
bills,  whereupon  defendant  threatened  to  discontinue  furnishing 
water  to  complainants,  held  that  complainants  were  entitled  to  the 
relief  prayed  for,  it  being  inequitable  to  permit  defendant  to  reap 
the  benefits  conferred  on  it  by  the  ordinance  without  complying 
with  such  terms  thereof  as  were  for  the  benefit  of  the  city  and  its 
inhabitants. 

6.  Equity,  {  1* — when  relief  for  grounds  appearing  on  face  of 
bill  should  be  granted.    Where  it  appears  on  the  face  of  the  bill 
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that  complainants  are  entitled  to  the  relief  prayed  for,  such  relief 
must  be  granted  unless  a  court  of  equity  has  no  power  to  grant 
such  relief. 

7.  Injunction,  §  106* — when  equity  jurisdiction  to  grant  tem- 
porary injunction  against  discontinuance  of  water  service.  In  a 
bill  to  restrain  a  public  water  company  from  discontinuing  its 
water  service  for  failure  to  pay  water  bills,  where  it  appeared 
that  the  ordinance  under  which  defendant  secured  the  right  to 
furnish  water  to  complainants  provided  that  defendant  should  be 
denied  compensation  for  water  furnished  in  case  it  failed  to  fur- 
nish water  of  a  certain  standard  of  purity,  a  temporary  injunction 
granting  the  relief  prayed  is  proper,  notwithstanding  the  provisions 
of  the  Public  Utilities  Commission  Act,  creating  such  commission 
and  giving  it  jurisdiction  over  the  equipment,  appliances,  facilities 
and  service  of  public  utilities,  such  injunction  having  nothing  to 
do  with  the  selection  of  a  source  of  water  supply,  nor  the  instal- 
lation of  equipment  for  efficient  service,  and  merely  restraining  an 
inequitable  act,  it  appearing  that  defendant  did  not  furnish  water 
of  the  standard  of  purity  required  by  the  ordinance. 

Appeal  from  the  Circuit  Court  of  Lawrence  county;  the  Hon. 
E.  E.  Newlin,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.    Affirmed.    Opinion  filed  December  1,  1915. 

Vause,  Hughes  &  Kiger,  for  appellant. 
B.  0.  Sumner,  for  appellees. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  an  order  overruling  a  motion 
to  dissolve  a  temporary  injunction  granted  by  the  mas- 
ter in  chancery  of  the  Circuit  Court  of  Lawrence 
county,  on  January  27,  1915,  restraining  appellant 
from  discontinuing  its  public  water  service  to  certain 
inhabitants  of  the  City  of  Lawrenceville,  Illinois,  who 
had  refused  to  pay  their  water  bills,  until  the  further 
order  of  the  Circuit  Court  of  said  county.  The  bill 
upon  which  the  restraining  order  was  issued  was  filed 
by  the  City  of  Lawrenceville  and  a  number  of  its  citi- 
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zens,  and  sets  out  the  ordinances  passed  by  the  city  and 
accepted  by  appellant,  under  which  the  latter  was  fur- 
nishing water  for  public  and  private  use  throughout 
the  city.  One  of  said  ordinances,  known  as  No.  243, 
provided,  as  set  forth  in  full  in  the  bill,  among  other 
things,  for  the  equipment  and  installation  by  the  water 
company,  of  an  improved  and  adequate  filter  system, 
known  as  the  Mechanical-Chemical  Filter  system,  and 
sections  3  and  4  of  such  ordinance  were  in  the  following 
language : 

"3.  The  Lawrenceville  Light  and  Water  Company, 
its  successors  or  assigns,  shall,  before  it  begins  the 
furnishing  of  filtered  water  so  taken  as  aforesaid,  to 
the  inhabitants  of  said  city,  and  every  ninety  days 
thereafter,  furnish  to  the  city  council  an  analysis  made 
by  some  competent  chemist  selected  or  approved  by 
gaid  city,  with  his  certificate  of  such  analysis  thereto 
attached  of  the  water  furnished  to  the  inhabitants  of 
said  city  through  the  said  filter  system,  and  if  from 
said  analysis  said  water  so  furnished  as  aforesaid, 
does  not  appear  to  be  reasonably  pure  for  domestic 
and  drinking  purposes,  the  said  Light  and  Water  Com- 
pany, its  successors  and  assigns,  shall  immediately 
take  steps  to  repair  their  said  filter  system  or  make 
such  changes  therein  as  will  render  the  water  furnished 
by  it  reasonably  pure  for  domestic  and  drinking  pur- 
poses. 

"4.  If  upon  such  analysis  made  by  a  competent 
chemist  or  board  of  chemists  selected  by  said  city,  at 
any  time,  it  shall  appear  that  the  water  which  is  being 
furnished  to  the  inhabitants  of  said  city  for  domestic 
and  drinking  purposes  is  not  reasonably  pure,  written 
notice  of  such  fact  shall  be  given  to  the  said  Light  and 
Water  Company,  its  successors  and  assigns,  and  if 
the  said  Light  and  Water  Company,  its  successors  and 
assigns,  shall  not  within  thirty  days  thereafter  repair, 
remodel  or  change  its  said  filter  system  so  as  to  pro- 
vide reasonably  pure  water  for  domestic  and  drinking 
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purposes  then  said  company  or  its  successors  or  as- 
signs, shall  not  be  entitled  to  receive  any  further  pay 
from  said  city  or  any  inhabitant  or  consumer  of  water 
on  account  of  any  water  furnished  said  city  or  any  con- 
sumer or  inhabitant  until  such  changes  or  repairs  shall 
have  been  made;  and  if  said  repairs  or  changes  are 
not  made  by  said  Light  and  Water  Company  to  its 
said  filter  system  within  ninety  days  from  the  receipt 
of  said  notice,  all  the  rights  and  privileges  granted 
to  said  Light  and  Water  Company,  by  this  ordinance 
or  by  its  original  contract  or  franchise  with  said  city, 
under  which  it  is  now  furnishing  water  to  said  city  and 
the  inhabitants  thereof,  shall  cease  and  terminate  and 
thereafter  be  null  and  void. ' ' 

This  ordinance  as  it  appears  from  the  bill  was  after 
its  passage,  by  the  city,  accepted  by  the  Lawrenceville 
Light  and  Water  Company,  February  18,  1900,  and 
subsequently  the  rights  and  privileges  vested  in  said 
Light  and  Water  Company  were  duly  assigned  to  ap- 
pellant here.  It  is  further  alleged  in  the  bill  that  on 
August  20, 1913,  and  for  a  long  time  prior  thereto,  ap- 
pellant had  been  furnishing  to  the  city  and  its  in- 
habitants water  of  a  kind  and  quality  wholly  unfit  for 
drinking  purposes,  and  that  prior  to  that  date  said  city 
had  caused  an  analysis  of  such  water  to  be  made  by  a 
competent  chemist  and  that  the  analysis  so  made  shows 
such  water  to  be  wholly  unfit  for  many  domestic  uses 
and  for  drinking  purposes  and  not  reasonably  pure  for 
such  purposes ;  that  the  city  council  on  August  19, 1913, 
passed  a  resolution  reciting  that  as  the  State  water 
survey  had  analyzed  certain  samples  of  water  taken 
from  the  mains  and  reported  it  unfit  for  drinking  pur- 
poses and  not  the  kind  of  water  which  appellant  was 
required  to  furnish,  that  in  pursuit  of  said  ordinance 
No.  243,  a  notice  be  served  on  appellant  which  was  in 
the  words  and  figures  following,  to  wit : 

"To  the  Central  Illinois  Public  Service  Company: 
You  are  hereby  notified  that  samples  of  water  taken 
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from  the  public  mains  of  said  City  of  Lawrenceville, 
Illinois,  which  water  was  furnished  by  vou  to  the  in- 
habitants of  said  city  for  domestic  and  drinking  pur- 
poses and  submitted  to  the  Illinois  State  Water  Survey 
for  examination  and  analysis,  has  been  reported  by 
said  Illinois  State  Water  Survey  to  be  unfit  for  drink- 
ing purposes.  You  are  further  notified  to  repair,  re- 
model or  change  your  filter  system  so  as  to  provide 
reasonably  pure  water  for  domestic  and  drinking  pur- 
poses, within  thirty  days  from  this  date,  and  for  fail- 
ing so  to  do  the  provisions  of  said  ordinance  will  be 
strictly  enforced  against  you. ' '  That  after  the  service 
of  said  notice  on  it,  appellant  failed  to  furnish  said 
city  and  its  inhabitants  with  the  kind  and  quality  of 
water  it  was  required  to  furnish  under  said  ordinance 
and  that  the  water  it  did  furnish  was  wholly  unfit  for 
drinking  purposes ;  that  it  was  salty,  unsanitary,  odor- 
ous, unpleasant  to  the  taste,  turbid  and  contained  or- 
ganic matter  and  disease  germs  and  was  only  fit  for 
use  in  bath  tubs,  sinks,  water-closets  and  in  steam  and 
hot  water  pipes,  and  for  laundry  purposes ;  that  after 
the  service  of  such  notice,  appellees  and  many  others 
of  the  inhabitants  of  said  city  refused  to  pay  for  water 
furnished  them,  for  the  reason  that  the  same  was  im- 
pure and  not  the  kind  to  be  furnished  under  said  or- 
dinances, and  that  they  still  refused  to  pay  for  the 
same  for  such  reasons ;  that  appellant  notified  appellees 
and  others  that  if  their  water  rentals  were  not  paid 
and  settled  by  January  25,  1915,  it  would  discontinue 
the  supplying  of  water  to  such  as  refused  to  pay  their 
water  rentals  and  is  threatening  to  cut  off  the  water 
supply  of  appellees  and  others  who  have  refused  to 
pay ;  that  appellees  have  no  means  of  supplying  them- 
selves with  water  for  their  bath  tubs,  water-closets, 
sinks  and  laundry  and  steam  heating  purposes  other 
than  the  water  furnished  by  appellant;  that  they  and 
each  of  them  have  at  all  times  been  ready  and  willing 
and  are  now  ready  and  willing  to  pay  appellant  for 
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water  of  the  kind  and  quality  required  to  be  furnished 
by  said  ordinances ;  that  they  believe  appellant  will  cut 
off  the  water  supply  of  appellees  and  all  others  who  re- 
fuse to  pay,  unless  restrained  by  the  injunctive  order 
of  the  court,  and  that  irreparable  damage  and  injury 
will  result  thereby  to  appellees  and  all  other  inhabit- 
ants of  said  city  who  are  consumers  of  water  fur- 
nished by  appellant. 

The  prayer  of  the  bill,  so  far  as  it  relates  to  a  tem- 
porary injunction,  was  that  a'  writ  be  directed  to  ap- 
pellant, restraining  it  from  discontinuing  water  service 
to  appellees  and  all  other  inhabitants  of  the  city  who 
are  consumers  of  water  furnished  appellant,  and  from 
cutting  off  the  supply  furnished  by  it  to  appellee  or 
any  of  the  inhabitants  of  said  city  who  are  consumers 
of  water  on  account  of  their  not  paying  their  water  bills 
for  water  used  since  the  expiration  of  thirty  days  after 
August  20,  1913,  until  the  further  order  of  the  court. 
Four  reasons  were  stated  by  appellant  why  the  injunc- 
tion should  be  dissolved,  and  its  motion  presented  for 
that  purpose.    They  were  that  (1)  there  was  no  equity 
on  the  face  of  the  bill;  that  (2)  the  State  Public  Utili- 
ties Commission  had  exclusive  jurisdiction  over  the 
quantity  and  quality  and  efficiency  of  any  commodity 
furnished  by  any  public  utility  authorized  to  do  busi- 
ness in  the  State ;  that  (3)  since  the  1st  day  of  January, 
1914,  the  State  Public  Utilities  Commission  has  had 
exclusive  jurisdiction  to  determine  what  improvements 
and  extensions  can  and  shall  be  made  in  its  plant  or 
service  station  in  said  city,  and  that  until  an  order  of 
convenience  and  necessity  is  made  and  entered  by  said 
commission,  appellant  is  without  power  to  change  or 
enlarge  its  filter  system;  that  (4)  it  does  not  appear 
from  the  face  of  the  bill  that  any  order  of  convenience 
or  necessity  has  been  made  by  said  commission  or  that 
appellant  has  ever  refused  to  obey  any  order  or  direc- 
tion made  by  the  commission  relative  to  the  subject- 
matter.    A  motion  to  dissolve  a  temporary  injunction 
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for  want  of  equity  has  the  same  effect,  so  far  as  the 
injunction  is  concerned,  as  a  demurrer  to  the  bill. 
Williams  v.  Chicago  Exhibition  Co.,  188  HI.  19.  We  are 
therefore  only  concerned  with  questions  which  arise 
upon  the  face  of  the  bill,  and  matters  alleged  therein 
must  for  the  purposes  of  the  motion  be  taken  as  true. 
Appellant  raises  the  question  that  the  bill  was  not 
verified,  but  that  question  is  not  mentioned  in  the  rea- 
sons assigned  by  appellant  for  the  dissolution  of  the 
injunction  and  does  not  appear  to  have  been  raised  at 
all  in  the  court  below,  and  being  an  objection  which 
could  have  been  obviated  on  the  hearing,  the  question 
cannot  be  raised  for  the  first  time  here.  St.  John  v. 
President  <B  Trustees  of  Village  of  North  Utica,  157 
HL  App.  504.  The  question  of  equity  raised  on  the 
face  of  the  bill  concisely  stated  is,  can  appellant,  after 
engaging  to  furnish  the  city  and  its  inhabitants  with 
water  and  agreeing  that  the  same  should  not  be  paid 
for,  when  not  fit  for  drinking  and  domestic  purposes, 
cut  off  the  supply  if  payment  is  refused  therefor,  al- 
though it  is  shown  that  the  same  is  not  of  the  quality 
agreed  to  be  furnished,  the  inhabitants  being  ready  to 
pay  for  the  same,  when  of  a  proper  quality  and  fit  for 
drinking  and  domestic  purposes.  The  furnishing  of 
water  of  the  quality  named  in  the  ordinance  was  one 
of  the  considerations  for  the  granting  of  the  ordinance 
to  appellant,  and  by  that  ordinance  it  gained  certain 
privileges.  It  would  therefore  be  manifestly  in- 
equitable to  permit  appellant  to  continue  to  reap  the 
benefit  of  the  privileges  conferred  upon  it  by  the  or- 
dinance, without  complying  with  those  terms  of  the 
same  instrument  which  were  for  the  benefit  of  the  city, 
and  its  inhabitants.  It  would  appear  clear,  therefore, 
that  upon  the  face  of  the  bill,  appellees  were  equitably 
entitled  to  the  relief  sought  for  and  that  such  relief 
should  be  granted  unless  some  reason  exists  why  a 
court  of  equity  has  no  power  to  grant  such  relief.  Ap- 
pellant insists  that  there  is  a  reason  why  a  court  of 

VoL  CXCVII  5 
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chancery  cannot  grant  relief  of  this  kind  and  that  the 
same  is  afforded  by  the  act  providing  for  the  regulation 
of  public  utilities  and  creating  a  State  Public  Utilities 
Commission,  in  force  July  1,  1914.  That  act  provides, 
sections  49  and  50,  that  whenever  a  commission,  after 
hearing  had  upon  its  own  motion  or  upon  complaint, 
shall  find  that  the  equipment,  appliances,  facilities  or 
service  of  any  public  utility  are  unjust,  unreasonable, 
unsafe,  improper,  inadequate  or  insufficient,  the  com- 
mission shall  determine  the  just,  reasonable,  safe,  prop- 
er, adequate  or  sufficient  equipment,  appliances  facili- 
ties, service  or  methods  to  be  observed  and  shall  fix 
the  same  by  order,  decision,  rule  or  regulation.  Also 
that :  "Whenever  the  commission,  after  a  hearing  had 
upon  its  own  motion  or  upon  complaint,  shall  find  that 
additions,  extensions,  repairs  or  improvements  to,  or 
changes  in,  the  existing  plant,  equipment,  apparatus, 
facilities  or  other  physical  property  of  any  public  util- 
ity or  of  any  two  or  more  public  utilities  ought  reason- 
ably to  be  made,  or  that  a  new  structure  or  structures 
should  be  erected,  *  *  *  to  secure  adequate  service 
or  facilities,  the  commission  shall  make  and  serve  an 
order  directing  that  such  additions,  extensions,  repairs, 
improvements  or  changes  be  made  or  such  structure  or 
structures  be  erected  in  the  manner  and  within  the 
time  specified  in  said  order." 

Counsel  for  appellant  state  that  the  only  question  is, 
in  what  forum  shall  the  controversy  be  settled.  They 
also  say :  * '  The  judge  of  the  Circuit  Court  of  Lawrence 
County,  sitting  as  a  chancellor,  has  no  power  to  select 
a  suitable  source  of  water  supply  and  order  the  de- 
fendant to  install  any  particular  kind  of  equipment  to 
give  efficient  service.  The  General  Assembly  haa  vest- 
ed that  power  only  in  the  Utilities  Commission."  Al- 
so that:  "The  State  Public  Utilities  Commission  is 
the  only  forum  that  has  jurisdiction  of  the  subject-mat- 
ter of  this  controversy  and  is  the  only  forum  vested 
with  requisite  power  and  authority  to  make  the  neces- 


Foubth  District— Decembeb,  1915.  67 

City  of  Lawrenceville  v.  Central  111.  Pub.  Serv.  Co.,  197  111.  App.  59. 

• 

sary  orders  for  the  protection  of  the  rights  and  proper- 
ty of  the  respective  litigants."  We  think  counsel  mis- 
conceived the  scope  of  the  bill  and  of  the  injunction 
granted  in  pursuance  thereto.  The  prayer  for  a  tem- 
porary restraining  order  was  that  appellant  be  re- 
strained from  discontinuing  service  of  water  to  the 
complainants  and  all  other  inhabitants  of  said  City  of 
Lawrenceville,  who  are  consumers  of  water  furnished 
by  appellant,  and  from  cutting  off  the  supply  furnished 
by  it  to  complainants  or  to  any  of  the  inhabitants  of 
said  city  who  are  consumers  of  water  furnished  by  said 
company,  l  i  on  account  of  their  not  paying  water  bills 
rendered  by  said  company  for  water  used  since  the 
expiration  of  thirty  days  next  from  the  20th  of  August, 
A.  D.  1913,  until  the  further  order  of  this  court,"  and 
the  temporary  injunction  was  in  accordance  with  the 
prayer  of  the  bill.  The  prayer  of  the  bill  and  the  in- 
junction issued  have  nothing  to  do  with  the  selection 
of  a  suitable  source  of  water  supply  for  the  city  or  the 
installation  of  equipment  of  any  kind  to  give  efficient 
service.  The  bill  simply  asks  that  appellant  be  re- 
strained from  discontinuing  its  water  service  to  com- 
plainants and  the  other  inhabitants  of  the  city,  who  are 
consumers  of  water  furnished  by  it  on  account  of  their 
not  paying  their  water  bills,  until  the  further  order  of 
the  court.  This  restraining  order  only  required  ap- 
pellant to  continue  furnishing  water  to  those  thereto- 
fore entitled  to  its  use  in  accordance  with  the  terms 
of  the  ordinance  which  granted  them  their  franchise, 
until  some  further  order  should  be  entered  by  reason  of 
a  hearing  of  the  case  and  determination  thereof  or  for 
some  other  sufficient  reason  appearing  in  a  proper  pro- 
ceeding in  the  course  of  the  suit.  It  may  be  that  proper 
steps  may  be  taken  by  the  parties  to  raise  the  questions 
here  presented  by  appellant  upon  the  trial  of  the  main 
case  before  the  chancellor,  but  they  do  not  appear  to 
us  to  arise  here,  and  in  our  opinion  the  order  of  the 
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court  below,  overruling  the  motion  to  dissolve  the  tem- 
porary injunction,  should  be  and  it  accordingly  is  af- 
firmed. 

Affirmed. 


United  States  Operating  Company  et  al.,  Appellees,  v. 
James  H.  Finch  et  aL,  Appellants, 

1.  Mortgages,  §  603* — when  evidence  sufficient  to  sustain  finding 
that  mortgagee  indebted  to  mortgagor  on  cross-bill  by  creditors. 
Where  a  mortgagee  in  a  bill  against  the  mortgagor  corporation 
obtained  a  decree  for  the  full  amount  of  his  mortgage  debt  and 
interest,  and  a  cross-bill  was  filed  by  creditors  of  the  mortgagor  cor- 
poration, which  had  become  insolvent,  for  the  purpose,  inter  alia, 
of  recovering  money  misappropriated,  and  it  appeared  that  com- 
plainant in  the  original  bill  in  making  the  mortgage  loan  to  the 
corporation  had  borrowed  money  from  a  bank,  and  that  while 
complainant  was  secretary  of  such  mortgagor  corporation  a  check 
was  drawn  on  its  funds  which  was  used  to  pay  the  interest  on 
plaintiff's  mortgage,  and  it  further  appeared  that  |n  foreclosing  his 
mortgage  complainant  made  no  allowance  for  this  payment,  held 
that  a  finding  on  the  cross-bill  that  complainant  was  Indebted  to 
such  mortgagor  corporation  for  the  amount  of  such  payment  was 
proper. 

2.  Corporations,  {  319* — when  cross-bill  sufficient  to  sustain  de- 
cree against  officers  for  money  illegally  received.  In  a  cross-bill 
by  creditors  of  an  insolvent  corporation  joining  as  defendants, 
among  others,  certain  officers  of  such  corporation,  an  allegation 
that  defendants  "paid  themselves  divers  and  sundry  large  sums  of 
money  and  gave  nothing  to  the  corporation  in  return,"  together 
with  a  prayer  that  the  officers  of  such  corporation  be  ordered  to  ac- 
count for  all  sums  of  money  and  property  received  by  them  as  such 
officers,  and  a  stipulation  that  the  case  be  decided  on  its  merits, 
held  sufficient  to  sustain  a  decree  against  such  officers  for  the 
amounts  illegally  received  by  them  as  such  officers. 

3.  Costs,  §  64* — when  decree  that  all  defendants  pay  all  costs 
inequitable.    In  a  cross-bill  by  creditors  of  an  Insolvent  corporation 

•See  UllnoU  Notes  Digest,  Vol*.  XI  to  XV,  and  CnmnlatlTo  Quarterly, 
topic  and  section  number. 
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to  fix  the  liability  of  stockholders  for  unpaid  subscriptions  of  stock, 
and  to  recover  money  misappropriated  by  those  in  control  of  the 
corporation,  where  separate  judgments  were  entered  against  five 
defendants,  each  based  on  some  matter  distinct  from  the  claims 
against  the  other  defendants,  some  of  the  judgments  being  for 
large  and  some  for  small  amounts,  a  decree  that  all  defendants 
pay  all  the  costs  of  suit  held  improper  and  inequitable  as  against 
the  defendants  against  whom  small  judgments  were  rendered. 

Appeal  from  the  Circuit  Court  of  Edwards  county;  the  Hon. 
Jamkb  R.  Cbeighton,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1916.  Affirmed  in  part,  reversed  in  part  and  remanded 
with  directions.    Opinion  filed  December  1,  1916. 


Theodobe  G.  Eisley  and  E.  B.  Green,  for  appellants. 

H.  J.  Stbawn  and  S.  E.  Qtjindby,  for  appellees. 

Mb.  Pbesiding  Justice  Higbeb  delivered  the  opinion 
of  the  conrt. 

Appellant  James  H.  Finch  filed  a  bill  against  the 
Edwards  Vitrified  Brick  and  Sewer  Pipe  Company,  a 
corporation,  to  foreclose  two  mortgages.  The  court 
found  he  had  a  lien  upon  the  mortgaged  premises  for 
the  full  amount  of  the  first  mortgage  but  that  the  sec- 
ond one  was  given  at  a  time  when  the  corporation  was 
insolvent  and  should  be  paid  pro  rata  with  other  credit- 
ors, and  a  decree  was  entered  in  accordance  with  such 
findings.  The  United  States  Operating  Company,  The 
American  Clay  Machinery  Company  and  George 
Stroup,  who  were  creditors  of  the  corporation,  filed  a 
cross-bill,  which  was  afterwards,  by  leave  of  court, 
amended.  The  purpose  of  this  amended  cross-bill  was 
to  determine  and  fix  the  liability  of  stockholders  in  said 
defendant  corporation,  for  unpaid  subscriptions  of 
stock  of  the  corporation  and  for  the  misappropriation 
of  money  belonging  to  the  same  by  those  in  control 
thereof.  A  large  number  of  parties  were  made  de- 
fendants to  the  cross-bill,  among  them  being  James  H. 
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Finch,  the  complainant  in  the  original  bill,  S.  A. 
Zeigler  and  H.  L.  Zeigler,  who  are  appellants  here. 
The  cross-bill  having  been  answered,  the  cause  was 
referred  to  a  special  master,  who  made  his  report  and 
the  complainants  in  the  cross-bill  filed  exceptions  there- 
to. Thereafter  a  written  stipulation  was  filed  in  the 
case,  whereby  it  was  provided,  among  other  things, 
that  the  cause  be  "submitted  to  Honorable  J.  R. 
Creighton  to  be  heard  on  exceptions  to  the  report  of 
the  special  master  in  chancery,  filed  by  complainants 
in  the  cross-bill  to  said  report  at  Carmi,  Illinois,  in  va- 
cation and  after  disposing  of  such  exceptions  to  be 
further  heard  as  to  all  other  questions  arising  in  such 
case  as  are  consistent  with  the  rules  of  chancery  prac- 
tice so  that  the  case  is  to  be  decided  upon  its  merits. ' 9 
The  case  was  so  heard  and  the  court  sustained  the  ob- 
jections to  the  report  of  the  special  master  and  found 
in  favor  of  certain  defendants  and  that  certain  others 
were  indebted  to  the  corporation  in  large  amounts  for 
unpaid  stock.  The  court  also  found  among  other  things 
that  appellant  J.  S.  Finch  was  indebted  to  Edwards 
Vitrified  Brick  and  Sewer  Pipe  Company,  the  original 
defendant,  in  the  sum  of  $150  for  interest  paid  by  said 
company  for  his  use  and  benefit ;  that  appellant  S.  A. 
Zeigler  was  indebted  to  said  original  defendant  com- 
pany in  the  sum  of  $160  for  money  illegally  paid  him 
as  salary,  as  secretary  of  the  board,  and  that  appellant, 
H.  L.  Zeigler  was  indebted  to  said  company  in  the  sum 
of  $105  for  money  unlawfully  paid  him  as  salary  as 
secretary  of  the  board  of  directors.  It  was  separately 
decreed  that  each  one  of  said  three  last  mentioned  par- 
ties pay  to  said  original  defendant  company  the  amount 
due  it  as  aforesaid,  and  also  that  each  pay  the  costs  of 
suit.  Said  James  H.  Finch,  S.  A.  Zeigfer  and  H.  L. 
Zeigler  alone  appealed. 

It  is  insisted  by  appellants  that  there  is  not  sufficient 
evidence  to  support  the  finding  against  appellant  Finch 
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and  that  as  to  the  other  appellants,  the  allegations  of 
the  bill  are  not  sufficient  to  permit  a  recovery,  and  it 
is  also  urged  by  each  .of  the  appellants  that  it  was  error 
to  enter  a  decree  against  him  for  all  the  costs.  It  ap- 
pears that  appellant  Finch,  in  making  his  loan  to  the 
Sewer  Pipe  Company,  had  borrowed  money  from  the 
Poseyville  Indiana  Bank  and  that,  while  he  was  acting 
as  secretary  of  the  company,  a  check  was  drawn  on  its 
funds  which  was  used  to  pay  interest  on  the  amount 
due  from  Finch  to  said  bank;  that  when  Finch's 
mortgage  was  foreclosed,  he  obtained  a  decree  for  the 
full  amount  of  the  principal  and  interest  due  him  and 
did  not  allow  credit  for  the  $150  for  the  interest  paid 
for  him  by  the  Sewer  Pipe  Company  to  the  bank ;  and 
under  these  circumstances,  the  chancellor  properly 
found  that  he  was  liable  to  said  corporation  for  such 
amount  so  paid  for  him.  While  there  was  no  specific 
charges  in  the  cross-bill  that  appellants  S.  A.  Zeigler 
and  H.  L.  Zeigler  had  wrongfully  been  paid  the  amounts 
found  by  the  court  to  have  been  illegally  received  by 
them  while  they  were  respectively  acting  as  secretary 
of  the  board,  yet  it  was  charged  therein  that  they  and 
the  other  defendants  "paid  themselves  divers  and 
sundry  large  sums  of  money  and  gave  nothing  to  the 
corporation  in  return/'  and  the  prayer  of  the  cross-bill 
was  that  the  officers  of  said  Sewer  Pipe  Company  be 
ordered  to  account  for  all  sums  of  money  and  property 
received  by  them  as  such  officers.  We  are  of  opinion 
that  this  allegation  and  prayer,  taken  in  connection 
with  the  stipulation  providing  that  the  case  was  to  be 
decided  upon  its  merits,  were  amply  sufficient  to  sup- 
port the  decree  against  these  two  appellants.  In  the 
course  of  the  decree  it  was  found  that  other  defend- 
ants in  the  cross-bill  were  indebted  to  said  Sewer  Pipe 
Company  in  the  total  sum  of  over  $30,000,  that  a  re- 
ceiver be  appointed  for  the  company  to  collect  and  as- 
semble all  the  judgments  and  other  claims  in  its  favor 
and  to  bring  said  proceeds  into  court,  and  that  other 
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relief  prayed  for  in  the  cross-bill  be  granted.  Separate 
judgments  were  entered  against  five  different  defend- 
ants, each  judgment  being  based  on  some  matter  dis- 
tinct from  the  claims  against  the  others.  It  is  there- 
fore improper  and  inequitable  that  appellants  who  are 
found  to  be  indebted  in  such  small  amounts  should  each 
be  ordered  to  pay  all  the  costs  of  suit.  We  are  of 
opinion  that  each  of  the  five  defendants  who  were  de- 
creed to  make  payments  to  said  Sewer  Pipe  Company 
should  have  been  ordered  to  pay  one-fifth  of  the  costs, 
and  that  in  all  other  respects  the  decree  was  correct. 

The  decree  will  be  reversed  and  the  cause  remanded 
with  directions  to  the  court  below  to. modify  the  same, 
by  providing  that  each  of  said  five  defendants  who  were 
decreed  to  make  payments  to  said  company  be  also  de- 
creed to  pay  one-fifth  of  the  costs  of  suit. 

Decree  affirmed  in  part  md  reversed  in  part  and  re- 
manded with  directions. 


t 
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Carrie  Arnold,  Appellee,  y.  City  of  Centralia,  Appel- 
lant. 

1.  Hobs — when  evidence  sufficient  to  establish  injury  to  prop- 
erty by  mob.  In  an  action  against  a  city  under  Hurd's  Rev.  St, 
ch.  38,  sec.  266a  (J.  ft  A.  f  3917),  to  recover  three-fourths  of  the 
value  of  property  Injured  by  a  mob,  evidence  held  to  show  that 
the  injury  sought  to  be  recovered  for  was  done  by  a  mob  within  the 
meaning  of  section  256s  of  the  same  chapter  (J.  ft  A.  T  8911),  de- 
fining a  mob  to  be  "any  collection  of  individuals,  five  or  more  in 
number,  assembled  for  the  unlawful  purpose  of  offering  violence 
to  the  person  or  property  of  any  one  supposed  to  have  been  guilty 
of  a  violation  of  the  law,  or  for  the  purpose  of  exercising  cor- 
rectional powers  over  any  person  or  persons  by  violence,  and  with- 
out lawful  authority."  , 

2.  Mobs — when  evidence  sufficient  to  sustain  verdict  for  injury 
to  property  by  mob.  In  an  action  against  a  city  under  Hurd's  Rev. 
St,  ch.  38,  sec.  256a  (J.  ft  A.  t  3917),  to  recover  three-fourths  of 
the  damage  to  property  injured  by  a  mob,  where  it  appeared 
that  the  assemblage  of  persons  whose  acts  caused  the  injury  was  a 
mob  within  the  meaning  of  section  256s  of  the  same  chapter  (J.  ft 
A.  1  3911),  evidence  held  to  entitle  plaintiff  to  recover. 

3.  Mobs — when  instruction  as  to  right  of  recovery  for  injury  to 
property  by  mob  not  prejudicially  erroneous.  In  an  action  against 
a  city  under  Hurd's  Rev.  St,  ch.  38,  sec.  256a  (J.  ft  A.  f  3917),  to 
recover  three-fourths  of  the  damage  done  to  property  by  a  mob, 
an  instruction  that  plaintiff's  right  of  recovery  would  not  be 
"affected  by  the  negligence  of  the  city  In  preventing  damages  .being 
done"  to  plaintiff's  property,  held  not  sufficiently  faulty  to  warrant 
a  reversal,  although  inartlflcially  drawn  and  not  sufficiently 
guarded. 

4.  Mobs,  |  3* — when  city  liable  for  injury  to  property  by  mobs. 
Hurd's  Rev.  St,  ch.  38,  sec.  256a  (J.  ft  A.  f  3917),  providing  that 
a  city  or  county  shall  be  liable  for  three-fourths  of  the  value  of 
property  destroyed  therein  by  mobs  and  riots,  Is  not  based  on  any 
elements  of  negligence  on  the  part  of  the  city  in  falling  to  disperse 
the  mob  or  to  prevent  injury  to  property,  and  a  recovery  may 
be  had  where  the  evidence  warrants  such  recovery  regardless  of  any 
question  of  negligence. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the  Hon. 
James  C.  McBbtde,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.    Affirmed.    Opinion  filed  December  1,  1915. 
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W.  G.  Murphey  and  S.  L.  Dwight,  for  appellant. 
L.  B.  Skipper  and  GL  F.  Merion,  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Appellee  sued  appellant  for  injuries  to  a  house  she 
owned  in  Centralia,  Illinois,  seeking  to  recover  under 
section  256a,  ch.  38,  Rev.  St.  (Hurd's  1912,  J.  & 
A.  If  3917)  which  provides  that:  "Whenever  any- 
building  or  other  real  or  personal  property,  except 
property  in  transit,  shall  be  destroyed  or  injured  in 
consequence  of  any  mob  or  riot  composed  of  twelve 
or  more  persons,  the  city,  or  if  not  in  a  city,  then  the 
county  in  which  such  property  was  destroyed  shall  be 
liable  to  an  action  by  or  in  behalf  of  the  party  whose 
property  was  thus  destroyed  or  injured,  for  three- 
fourths  of  the  damages  sustained  by  reason  thereof. ' ' 
To  the  declaration  filed,  the  general  issue  was  pleaded 
and  there  was  a  verdict  in  favor  of  appellee  for  $60. 
A  remittitur  of  $3.75  was  entered  by  appellee,  and  a 
motion  for  a  new  trial  having  been  denied,  judgment 
was  given  against  appellant  for  $56.25.  Appellant 
seeks  to  reverse  the  case,  contending  that  under  the 
evidence  there  is  absolutely  no  liability  on  its  part  and 
the  court  should  have  given  a  peremptory  instruction 
in  its  favor  at  the  close  of  all  the  evidence;  that  the 
court  erred  in  refusing  its  motion  to  set  aside  the  ver- 
dict and  grant  a  new  trial ;  that  the  verdict  is  contrary 
to  the  law  and  the  evidence,  and  that  the  sixth  in- 
struction given  for  appellee  was  erroneous,  because 
it  assumed  negligence  on  the  part  of  appellant. 

The  real  ground  of  reversal  urged  by  appellant, 
which  includes  all  the  contentions  above  referred  to 
except  that  relating  to  appellee's  sixth  instruction, 
is  that  the  proofs  do  not  show  the  injury  to  the  prop- 
erty to  have  been  caused  by  a  mob  composed  of  twelve 
or  more  persons.    It  is  not  questioned  on  this  appeal 
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that  the  property  was  injured  or  that  the  amount  al- 
lowed is  too  large  if  a  recovery  is  proper.  According 
to  the  proofs,  a  family  by  the  name  of  Bryant  lived 
in  a  tenement  house  owned  by  appellee  in  said  city, 
and  a  negro  named  Sherman  stayed  with  them.  Fred 
Reid,  a  policeman,  had  a  criminal  warrant  for  Sher- 
man and  went  to  Bryant's  house  to  arrest  him. 
Sherma^  came  to  the  door  and  on  pretense  of  getting 
his  hat  stepped  back,  got  a  gun  and  fired  at  Reid, 
wounding  him  severely,  and  then  hid  in  the  house. 
Reid  managed  to  get  word  to  the  chief  of  police,  who 
came  with  a  deputy  sheriff,  one  Guy  Livesay,  whom  he 
had  deputized.  They  entered  the  house,  and  Sherman, 
who  was  concealed  under  a  bed,  fired  upon  them  when 
he  was  discovered,  breaking  Livesay 's  leg.  Immedi- 
ately after  this,  the  chief  of  police  and  a  constable, 
named  Watts,  deputized  a  number  of  citizens  from  the 
crowd  which  had  been  attracted  by  the  firing  of  the  re- 
volvers, and  had  assembled  in  that  vicinity,  and  made 
arrangements  to  capture  the  negro.  There  were  some 
twelve  or  thirteen  persons  in  all  who  were  deputized, 
and  they,  with  others,  began  shooting  through  the 
doors  and  windows  and  all  parts  of  the  house  with 
guns  and  pistols,  seeking  to  either  hit  Sherman  or  run 
him  out,  directions  being  given  by  some  one  in  author- 
ity to  shoot  him  if  he  appeared.  Threats  of  hanging 
the  negro  were  made  and  application  was  made  to  ap- 
pellee for  permission  to  burn  the  building,  which  she 
refused.  Several  hundred  people  gathered  on  the 
scene  and  the  shooting  lasted  for  two  or  three  hours 
before  the  negro  surrendered.  The  evidence  for  ap- 
pellee showed  shooting  was  general  by  men  and  boys 
and  that  it  came  from  all  directions ;  that  first  one  and 
then  another  would  fire  regardless  of  whether  he  was 
deputized  or  not,  while  the  proof  on  the  part  of  ap- 
pellants tend  to  show  that  the  injury  was  done  by  the 
shooting  of  officers  and  those  who  had  been  deputized 
to  assist  them,  alone. 
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Paragraphs  of  section  256s,  ch.  38,  Rev.  St.  (J. 
&  A.  |f  3911),  above  referred  to,  provides  that:  "Any 
collection  of  individuals,  five  or  more  in  number,  as- 
sembled for  the  unlawful  purpose  of  offering  violence 
to  the  person  or  property  of  any  one  supposed  to  have 
been  guilty  of  a  violation  of  the  law,  or  for  the  pur- 
pose of  exercising  correctional  powers  over  any  person 
or  persons  by  violence,  and  without  lawful  authority, 
shall  be  regarded  and  designated  as  a  'mob.'  "  That 
threats  of  burning,  the  house  and  hanging  Sherman 
came  from  among  those  who  were  not  deputized  is  well 
proven,  and  we  find  ample  proof  that  others  than  those 
deputized  assisted  in  inflicting  the  injuries  complained 
of  by  shooting.  Regardless  of  the  question  whether, 
under  the  law,  the  city  would  be  liable  for  injuries  in- 
flicted upon  appellee's  property  by  officers  and  those 
deputized,  under  the  circumstances  mentioned,  yet 
the  proofs  here  show  that  a  mob,  as  defined  by  the  stat- 
ute, had  collected  around  appellee 's  premises  and  that 
the  persons  composing  such  mob  indiscriminately  as- 
sisted in  inflicting  the  injury  complained  of.  We  are 
of  opinion  that  under  the  proofs,  appellant  was  liable 
for  three-fourths  of  the  injury  to  appellee's  property, 
by  virtue  of  the  statute  upon  which  the  suit  is  based. 

The  sixth  instruction,  given  for  appellee,  told  the 
jury :  "If  you  believe  from  the  evidence  in  this  case 
that  the  plaintiff  is  entitled  to  recover,  then  such  right 
of  recovery  would  not  be  affected  by  the  negligence  of 
the  city  in  preventing  damages  being  done  to  the  prop- 
erty in  question,  provided  the  plaintiff  herself  was  not 
negligent  or  careless  in  permitting  such  damages  to  be 
done,  as  it  is  no  defense  to  an  action  for  damages  that 
the  city  could  not  have  prevented  the  injury  or  destruc- 
tion of  the  property.' '  The  criticism  made  by  appel- 
lant of  this  instruction  is  that  it  assumes  the  city  was 
guilty  of  negligence  in  not  preventing  damages  being 
done  to  the  property  in  question.  The  instruction  was 
inartificially  drawn  and  might  properly  have  been 
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more  carefully  guarded,  but  the  fault  it  contains  was 
not  of  sufficient  importance  to  warrant  a  reversal  of 
the  judgment  for  that  reason.  The  question  as  to 
whether  the  city  was  negligent  or  not  was  wholly  im- 
material in  this  case,  as  the  liability  imposed  by  statute 
is  not  based  upon  any  elements  of  negligence  on  the 
part  of  the  city,  and  recovery  may  be  had  in  a  case ' 
where  the  evidence  otherwise  justified  it  wholly,  re- 
gardless of  the  fact  whether  the  city  or  its  officers  were 
or  were  not  guilty  of  negligence  in  failing  to  disperse 
the  mob  or  prevent  injury  to  property.  Sturges  v. 
City  of  Chicago,  237  111.  46. 

The  record  discloses  no  substantial  reason  why  the 
judgment  in  this  case  should  be  reversed  and  the  same 
is  therefore  affirmed. 

Judgment  affirmed. 

Mb.  Justice  MoBbide  having  tried  this  case  in  the 
court  below,  took  no  part  in  the  case  here. 
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The  People  of  the  State  of  Illinois  ex  rel.  J.  W. 
McGinnis  and  1).  E.  Pate,  Defendants  in  Error,  v. 
E.  A.  Paynter,  Plaintiff  in  Error, 

1.  Municipal  corporations,  §  41* — what  power  possessed  to  enact 
ordinances.  A  village  board  can  enact  ordinances  only  when  em- 
powered thereto  by  statute. 

2.  Municipal  corporations,  §  112* — how  village  marshal  must 
be  appointed.  Under  section  11  of  article  XI,  part  I,  of  the  Cities, 
Villages  and  Towns  Act  (J.  &  A.  J  1528),  providing  for" the  appoint- 
ment of  village  officers,  the  power  to  appoint  a  village  marshal  is 
in  the  president  and  the  board  of  trustees,  and  the  president  acting 
alone  has  no  such  power. 

3.  Municipal  corporations,  §  85* — when  ordinance  giving  village 
president  power  to  appoint  village  marshal  illegal.  On  quo  war- 
ranto to  oust  respondent  from  the  office  of  village  marshal,  to  which 
it  appeared  that  respondent  had  been  appointed  under  an  ordinance 
providing  that  "the  president  shall  annually  appoint  a  chief  of 
police  by  and  with  the  consent  of  the  board  of  trustees,"  an  appoint- 
ment of  respondent  as  village  marshal  by  the  village  president 
without  the  concurrence  of  the  board  of  trustees  held  without  effect, 
such  ordinance  being  illegal  under  section  11  of  article  XI,  part 
I,  of  the  Cities,  Villages  and  Towns  Act  (J.  &  A.  H  1528),  in  so  far 
as  such  ordinance  tended  to  give  a  village  president,  acting  alone, 
power  to  make  the  appointment  of  respondent  as  village  marshal, 
the  statute  giving  such  power  to  the  president  and  board  of  trus- 
Lees. 

4.  Officers,  §  23* — when  right  of  officer  to  hold  over  dependent 
upon  proper  appointment  under  statute.  The  right  of  a  village 
officer  appointed  under  a  village  ordinance  enacted  under  authority 
of  section  11  of  article  XI,  part  I,  of  the  Cities,  Villages  and  Towns 
Act  (J.  &  A.  |  1528),  to  hold  over  after  the  expiration  of  the  term 
of  office  of  such  officer  until  the  appointment  and  qualification  of 
his  successor,  depends  on  the  question  whether  the  provisions  of  the 
statute  were  observed  in  making  the  appointment  of  such  officer. 

5.  Municipal  corporations,  §  120* — when  bond  of  village 
marshal  does  not  comply  with  statute.  In  quo  warranto  to  oust 
respondent  from  the  office  of  village  marshal,  where  it  appeared 
that  the  bond  filed  by  respondent  on  his  appointment  to  the  office 
in  question  was  payable  to  the  People  of  the  State  of  Illinois; 
that  it  bore  an  indorsement  "approved  by  me  this  9th  day  of  May, 

•See  Illinois  Notes  Di*e»t,  Vol*.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 
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A-  D.  1913.  H.  P.  Morgan,  president.  T.  J.  Dunn,  Clerk";  that  the 
bond  <waa  never  approved  by  the  village  board  of  trustees,  nor  was 
the  amount  of  the  bond  fixed  by  ordinance  or  resolution,  held 
that  respondent's  bond  was  not  in  compliance  with  section  4  of 
article  VI,  part  I,  of  the  Cities,  Villages  and  Towns  Act  (J.  ft  A. 
H  1347),  providing  that  such  officers  before  entering  on  their  duties 
shall  "execute  a  bond  to  be  approved  by  the  •  *  *  board  of  trus- 
tees, payable  to  the  *  *  •  village,  in  such  penal  sum  as  may,  by 
resolution  or  ordinance,  be  directed." 

6.  Municipal  corporations,  §  120* — how  bonds  of  village  officers 
must  be  approved  to  comply  with  statute.  Under  section  4  of  article 
VI,  part  I,  of  the  Cities,  Villages  and  Towns  Act  (J.  ft  A.  1  1347) 
providing  that  certain  village  officers  shall,  before  entering  on  the 
duties  of  their  offices,  "execute  a  bond  with  security,  to  be  ap- 
proved by  the  ♦  ♦  ♦  board  of  trustees,"  the  approval  by  a 
majority  of  such  board  of  the  bond  filed  by  such  officers  is  neces- 
sary in  order  to  invest  such  officers  with  title  to  the  offices  to  which 
they  are  appointed,  and  the  approval  of  such  bonds  by  the  village 
president  acting  alone  is  not  a  compliance  with  the  statute. 

7.  Municipal  corporations,  §  114* — when  village  marshal  fail- 
ing to  furnish  proper  bond  not  invested  with  title  de  jure  to  office. 
A  village  marshal  whose  bond  is  not  in  compliance  with  section 
4  of  article  VI,  part  I,  of  the  Cities,  Villages  and  Towns  Act  (J.  ft 
A.  Y  1347),  is  never  Invested  with  his  office  de  jure,  although  ^dur- 
ing the  term  for  which  he  was  appointed  such  officer  holds  the 
office  and  exercises  its  functions  de  facto. 

8.  Quo  warranto,  f  63* — what  evidence  necessary  to  sustain  plea 
of  justification.  On  quo  warranto  to  oust  a  person  holding  an  office, 
a  plea  of  justification  can  only  be  sustained  by  proof  of  respondent 
to  hold  the  office  In  question  de  jure,  and  it  is  not  enough  to  show 
that  respondent  held  the  office  and  exercised  its  functions  de  facto. 

9.  Quo  warranto,  f  56* — when  judgment  of  ouster  proper.  On 
quo  warranto  to  oust  a  person  holding  an  office,  a  judgment  of 
ouster  is  proper  where  respondent  fails  to  sustain  his  plea  of  jus- 
tification with  proof  that  he  holds  the  office  de  jure. 

Error  to  the  Circuit  Court  of  Franklin  county;  the  Hon.  E.  E. 
Nkwlin,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.    Affirmed.    Opinion  filed  December  1,  1915.  * 

W.  G.  Murphey  and  W.  P.  Seeber,  for  plaintiff  in 
error. 


•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  fame 
topic  and  section  number. 
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W.  F.  Spillee,  for  defendants  in  error;  W.  H.  Hart, 
of  counsel. 

Mb.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

This  was  a  quo  warranto  proceeding  brought  by  the 
\  State's  Attorney  of  Franklin  county  on  the  relation 
of  J.  W.  McGinnis  and  D.  E.  Pate  against  E.  A  Payn- 
ter, plaintiff  in  error,  to  oust  him  from  the  position  of 
chief  of  police  or  marshal  of  the  village  of  Sesser  in 
said  county.  A  jury  was  waived  and  the  court  found 
the  issues  for  the  relator,  and  entered  judgment 
against  Paynter,  ousting  him  from  said  office.  Plain- 
tiff in  error  filed  a  plea  of  justification  to  the  informa- 
tion, alleging  that  prior  to  the  filing  of  the  information 
he  was  duly  appointed,  confirmed  and  selected  by  the 
president  of  the  board  of  trustees  and  the  village 
trustees  of  the  village  of  Sesser,  as  chief  of  police  or 
village  marshal,  according  to  law ;  that  he  accepted  the 
assignment,  qualified  for  the  same,  took  oath  and  gave 
bond  therefor  and  was  duly  commissioned ;  that  he  en- 
tered upon  the  duties  of  his  office  and  served  in  that 
capacity  and  still  continues  to  hold  said  office  by 
virtue  of  said  appointment ;  that  he  has  never  resigned 
from  said  office,  has  never  been  removed  therefrom 
according  to  law,  that  no  successor  has  been  duly  ap- 
pointed, confirmed,  qualified  and  commissioned  as 
required  by  law ;  that  by  this  warrant  he  has  held  and 
executed,  during  the  time  mentioned  in  the  informa- 
tion, and  still  holds  and  executes  said  office  as  he  well 
might. 

Plaintiff  in  error  was  appointed  chief  of  police  or 
village  marshal  for  said  village  by  the  president  and 
was  confirmed  by  a  majority  of  the  village  board  at  the 
first  meeting  thereof  in  the  municipal  year  in  May, 
1913.  He  claims  that  he  gave  bond,  took  the  oath  of 
office  and  was  duly  commissioned  as  such  officer.  At  a 
regular  meeting  of  the  board  in  May,  1914,  the  presi- 
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dent  of  the  board  of  trustees  again  assumed  to  appoint 
Paynter  as  chief  of  police  or  village  marshal,  but  a 
majority  of  the  board  of  trustees  refused  to  confirm  or 
approve  the  appointment.  The  petition  for  leave  to 
file  an  information  in  the  nature  of  a  quo  warranto  was 
filed  June  6,  1914,  and  the  trial  was  had  on  the  17th 
day  of  the  following  September.  At  the  times  cover- 
ing the  appointments  of  Paynter,  as  aforesaid,  the  vil- 
lage of  Sesser  had  the  following  ordinance :  *  *  Section 
54.  The  president  shall  annually  appoint  a  chief  of 
police  or  village  marshal,  by  and  with  the  advice  and 
consent  of  the  board  of  trustees.  Said  chief  of  police 
or  village  marshal  shall  hold  his  office  for  the  term  of 
one  year  unless  discharged  for  cause,  and  until  his 
successor  is  duly  appointed,  confirmed  and  qualified/ f 
It  was  under  this  ordinance  that  the  president  of  the 
board  claimed  the  right  to  make  the  appointment.  The 
village  board  could  pass  only  such  ordinances  as  they 
were  given  power  to  enact  by  statute.  Section  11  of 
article  XI  of  the  statute  in  relation  to  Cities,  Villages 
and  Towns  (J.  &  A.  ff.  1528)  provides:  "The  presi- 
dent and  board  ctf  trustes  may  appoint  a  clerk  pro  tem- 
pore, and  whenever  necessary  to  fill  vacancies;  and 
may  also  appoint  *  *  *  a  village  marshal,  and  such 
other  officers  as  may  be  necessary  to  carry  into  effect 
the  powers  conferred  upon  villages,  to  prescribe  their 
duties  and  fees,  and  require  such  officers  to  execute 
bonds  as  may  be  prescribed  by  ordinance."  Under 
this  statute  the  power  to  appoint  the  village  marshal 
was  in  the  president  and  board  of  trustees  jointly,  and 
the  president  alone  had  no  power  to  make  such  appoint- 
ment. Rowley  v.  People,  53  111.  App.  298 ;  McKean  v. 
Gauthier,  132  111.  App.  376 ;  People  v.  Hitchcock,  148  HI. 
App.  456.  Therefore  the  attempted  appointment  of 
Paynter  as  marshal,  made  by  the  president  of  the 
board  in  1914  and  not  concurred  in  by  the  board,  was 
without  force  and  effect  and  the  ordinance,  so  far  as 

it  may  tend  to  give  the  president  alone  power  to  make 
voi.  cxcvn  i 
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the  appointment,  was  illegal.  It  is  claimed  however, 
by  counsel  for  plaintiff  in  error,  that  even  if  this  were 
so,  yet  that  Paynter  was  legally  appointed  chief  of 
police  or  marshal  in  May,  1913,  and  that  he  qualified 
and  was  commissioned  according  to  law,  that  therefore 
he  was  entitled  to  hold  his  office  until  his  successor 
was  duly  appointed,  confirmed,  qualified  and  commis- 
sioned, and  that  no  successor  having  been  so  appointed 
and  qualified,  he  is  still  entitled  to  hold  the  office.  The 
right  of  Paynter  to  hold  over  under  the  appointment 
made  in  1913  depended  upon  whether  the  provisions  of 
the  statute  were  fully  complied  with  on  that  occasion. 
Section  4  of  article  VI  of  the  statute  in  relation  to 
Cities,  Villages  and  Towns  (J.  &  A.  fl  1347)  provided, 
among  other  things,  that  all  city  or  village  officers,  ex- 
cept aldermen  and  trustees,  should  "before  entering 
upon  the  duties  of  their  respective  offices,  execute  a 
bond  with  security,  to  be  approved  by  the  cky  council 
or  board  of  trustees,  payable  to  the  city  or  village,  in 
such  penal  sum  as  may,  by  resolution  or  ordinance,  be 
directed,  conditioned  for  the  faithful  performance  of 
the  duties  of  the  office  and  the  payment  of  all  moneys 
received  by  such  officer,  according  to  law  and  the  or- 
dinances of  said  city  or  village,  *  *  *  which  bond 
shall  be  filed  with  the  clerk.' '  It  appears  that  Payn- 
ter's  commission  was  issued  two  days  before  he  took 
the  oath  of  office  and  executed  the  bond,  but  a  more 
serious  matter  is  that  the  bond  executed  by  him  did  not 
comply  with  the  provisions  of  the  statute.  Instead 
of  being  made  payable  to  the  city  or  village  as  prjvided 
by  law,  it  was  made  payable  to  the  People  of  the  State 
of  Illinois.  It  also  appears  that  there  was  no  resolu- 
tion or  ordinance  fixing  the  amount  of  the  bond  to  be 
given  by  the  marshal,  and  Paynter  ?s  bond  does  not  ap- 
pear to  have  been  approved  by  the  board  of  trustees 
as  required  by  law.  The  indorsement  upon  it  in  this 
regard  is,  "Approved  by  me  this  9th  day  of  May,  A.  D. 
1913.    H.  P.  Morgan,  President.    T.  J.  Dunn,  Clerks 
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The  appointment  of  Paynter  and  the  proper  approv- 
al of  his  bond  were  both  necessary  to  invest  him  with 
the  office  of  chief  of  police  or  marshal,  and  his  bond 
could  not  be  approved  except  by  a  majority  of  the 
board  of  trustees.  Launtz  v.  People,  113  111.  137.  As 
Paynter  failed  to  file  the  bond  required  of  him  by  stat- 
ute, before  he  could  enter  upon  the  duties  of'  his  office, 
and  the  same  was  not  approved  as  required  by  law,  he 
was  as  a  matter  of  fact  never  properly  invested  with 
his  office.  While  he  was  no  doubt  during  the  term  he 
served  a  de  facto  officer,  yet  this  suit  is  one  brought 
to  directly  attack  his  right  to  the  office,  and  before  he 
can  sustain  his  plea  of  justification  and  right  to  the 
office  he  must  show  that  he  was  a  de  jure  officer. 
Crook  v.  People,  106  111.  237 ;  People  v.  Karr,  244  111. 
374.  He  failed  to  do  this  and  the  court  below  properly 
gave  judgment  of  ouster  against  him. 

Judgment  affirmed. 


Mary  E.  Bell,  Administratrix,  Appellee,  v.  East  St. 
Louis  &  Suburban  Railway  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon. 
Louis  Bernreuter,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.  Reversed  and  remanded.  Opinion  filed  Decem- 
ber 1,  1915. 

Statement  of  the  Case. 

Action  by  Mary  E.  Bell,  administratrix  of  the  estate 
of  John  Bell,  deceased,  plaintiff,  against  the  East  St. 
Louis  &  Suburban  Railway  Company,  defendant,  in  the 
Circuit  Court  of  Madison  county,  to  recover  for  the 
death  of  plaintiff's  intestate  by  reason  of  the  wrong- 
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ful  act  of  defendant.  From  a  judgment  for  plaintiff 
for  $2,250,  defendant  appeals. 

In  188  111.  App.  350,  a  former  judgment  in  this  ac- 
tion was  reversed  by  this  court. 

On  January  29,  1913,  at  about  three  o'clock  in  the 
afternoon,  John  Bell,  while  delivering  goods  with  a 
wagon  drawn  by  a  mule  team,  in  Collinsville,  Illinois, 
was  run  into  by  one  of  defendant's  cars  and  so  injured 
that  he  died  about  six  days  afterwards,  and  from  that 
judgment  the  defendant  has  again  appealed,  contend- 
ing that  the  judgment  was  contrary  to  the  weight  of 
the  evidence,  and  that  the  court  erred  in  the  admission 
of  certain  evidence  offered  by  appellee. 

It  appeared  that  at  the  time  of  the  injury  Bell  was 
on  his  way  to  deliver  goods  to  a  Mrs.  Johnson,  who 
lived  on  the  south  side  of  Main  street  in  Collinsville, 
in  the  second  house  west  of  Guernsey  street,  and  that 
defendant  has  a  single  track  for  electric  cars  along  the 
center  of  Main  street,  which  runs  east  and  west.  Bell 
was  going  west  along  Main  street  and  one  of  defend- 
ant's cars  was  behind  him  going  in  the  same  direction. 
After  passing  Guernsey  street  which  crossed  Main 
street  at  right  angles  near  Mrs.  Johnson's  the  wagon 
in  which  he  was  riding,  being  then  upon  the  railroad 
track,  was  struck  by  defendant's  car  and  Bell  was 
thrown  out  and  received  the  injuries  resulting  in  his 
death.  Plaintiff  claimed  that  the  deceased  was  in  the 
exercise  of  due  care  and  was  at  the  time  driving  west 
with  one  wheel  of  the  wagon  between  the  rails  and  the 
other  on  the  north  side  of  the  track ;  that  the  car  was 
being  run  at  an  excessive  rate  of  speed ;  that  those  in 
charge  of  the  car  gave  no  signals;  that  there  was 
nothing  to  obstruct  the  view  of  those  in  charge  of  the 
car  when  it  arrived  within  two  hundred  feet  of  the 
team  and  wagon,  and  that  they  failed  to  have  the  car 
under  control,  permitting  it  to  strike  the  team  and 
wagon,  causing  the  fatal  injury  to  plaintiff's  intestate. 

Defendant  contended  that  the  car  was  being  run  at 
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a  moderate  speed,  that  the  proper  signals  were  given 
and  that  Bell  was  guilty  of  negligence,  in  that  while, 
driving  clear  of  the  track  outside  of  the  rails  on  the 
north  side,  he  suddenly  turned  his  team  straight  across 
the  track  in  front  of  defendant's  car,  so  that  the  car 
could  not  be  stopped  in  time  to  avoid  the  collision. 

For  plaintiff,  Martin  Bardsley  testified  that  he  was 
on  Main  street  a  short  distance  west  of  Guernsey  street 
about  twenty  feet  from  the  street  car  track,  and  first 
saw  Bell  approaching  from  the  east  three  hundred 
feet  away;  that  as  Bell  came  on,  he  observed  that  the 
wheel  of  his  wagon  was  caught  on  the  inside  of  the 
tracks  "skidding  along,"  and  the  mules  seemed  to  be 
trying  to  pull  the  wagon  over  to  the  north;  that  he 
turned  away  when  the  wagon  was  seventy  or  eighty 
feet  from  him,  continuing  in  the  same  way  as  before ; 
that  he  looked  around  on  hearing  a  crack;  that  Bell 
and  the  mules  were  down  on  the  street,  or  in  front  of 
the  car;  that  the  car  was  stopped  after  the  collision  x 
about  sixty  feet  west  of  Guernsey  street.  Charles 
Grater  swore  that  he  was  talking  to  Bardsley  on  Main 
street,  about  forty  feet  from  the  center  of  Guernsey, 
and  saw  Bell  sixty-five  or  seventy  feet  away ;  that  Bell 
was  driving  in  the  center  of  the  street  with  one  wheel 
in  the  center  of  the  track  and  one  on  the  north  side  of 
it ;  that  walking  east  abdut  forty  feet  and  passing  Bell, 
he  heard  the  crash,  but  did  not  see  deceased  after  pass- 
ing him  until  after  the  collision.  Guy  B.  McCaslin  was 
driving  east  in  an  automobile,  and  testified  he  passed 
deceased  about  two  hundred  feet  from  the  place  where 
the  accident  occurred,  and  the  latter  was  then  driving 
with  one  wheel  between  the  tracks,  but  that  he  did  not 
know  where  Bell  drove  after  witness  passed  him.  On 
the  part  of  defendant,  Jesse  Drake  testified  that  Bell 
drove  with  one  wheel  between  the  tracks  until  he 
reached  the  center  of  Guernsey  street  when  he  swung 
to  the  curb  a  little  bit  and  drove  parallel  with  and  out- 
side the  tracks  to  a  point  about  forty  feet  beyond  the 
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intersection  of  Guernsey  street,  and  then  turned  south 
across  the  tracks,  where  he  was  struck.  Five  other 
witnesses  also  testified  they  saw  deceased  just  before 
the  accident;  that  he  was  between  the  curb  and  the 
rail  on  the  north  side  and  that  just  before  the  collision 
he  turned  south  across  the  track.  These  witnesses  for 
defendant  were  corroborated  by  undisputed  testimony, 
showing  that  the  mules  and  the  left  front  wheel  of  the 
wagon  were  struck  by  the  car ;  that  deceased,  after  the 
accident,  told  his  employer  that  he  had  an  order  to 
deliver  at  Mrs.  Johnson's;  that  he  went  down  Main 
street  and  attempted  to  cross  over  to  her  place  to  make 
the  delivery,  and  the  further  fact  that  he  did  actually 
make  the  delivery  of  the  goods  after  he  was  injured 
and  before  he  was  taken  away  for  medical  treatment. 

Williamson,  Burroughs  &  Ryder,  for  appellant. 

Charles  H.  Burton  and  Trautmann,  Flannigen, 
Baxter  &  Hamlin,  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Death,  §  42* — when  necessary  to  show  exercise  of  ordinary 
care  by  deceased  by  preponderance  of  evidence.  In  order  to  recover 
in  an  action  for  death  due  to  the  negligent  act  of  defendant,  plain* 
tiff  must  prove  by  a  preponderance  of  the  evidence  that  at  the 
time  of  sustaining  the  Injuries  resulting  in  death,  and  just  prior 
to  such  time,  deceased  was  in  the  exercise  of  ordinary  care  for 
his  own  safety. 

2.  Appeal  and  error,  §  1410* — when  determination  of  weight  of 
evidence  conclusive  on  review.  In  actions  involving  the  alleged 
negligence  of  street  car  companies  in  failing  to  give  signals  of  the 
approach  of  cars,  where  the  evidence  as  to  the  giving  of  such 
signals  is  conflicting,  the  jury  and  trial  court  who  hear  and  see  the 
witnesses  are  in  a  better  position  to  determine  the  value  of  the  tes- 
timony than  a  court  of  review. 

•Bee  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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3.  Evidence,  §  465* — when  positive  evidence  of  greater  value 
than  negative  evidence.  In  actions  Involving  the  alleged  negligence 
of  street  car  companies  In  falling  to  give  signals  of  the  approach 
of  cars,  the  positive  evidence  of  those  witnesses  who  testify  that 
they  heard  the  signals  is  generally  of  more  evidential  value  than 
the  negative  testimony  of  those  who  did  not  hear  such  signals. 

4.  Street  railroads,  §  131* — when  evidence  sufficient  to  establish 
giving  of  proper  signals.  In  an  action  to  recover  for  the  death 
of  plaintiff's  intestate  as  a  result  of  a  street  car  striking  the 
wagon  in  which  deceased  was  riding,  throwing  deceased  out  and 
causing  injuries  which  resulted  in  his  death,  where  the  evidence 
was  conflicting  as  to  whether  those  in  charge  of  the  car  gave 
proper  signals  of  the  approach  of  the  car,  weight  of  evidence  held 
to  show  that  such  signals  were  given.   x 

5.  Street  railroads,  §  83* — when  motorman  not  bound  to  assume 
that  driver  of  team  will  turn  on  track  ahead  of  oar.  The  motor- 
man  of  a  street  car  is  not  bound  to  assume,  in  the  absence  of 
anything  to  warn  him,  that  the  driver  of  a  vehicle  proceeding 
along  the  streets  in  the  same  direction  as  the  car  will  suddenly 
turn  upon  the  tracks  ahead  of  the  car. 

6.  Street  railroads,  |  75* — when  evidence  insufficient  to  sustain 
finding  that  car  was  operated  at  excessive  speed.  In  an  action 
to  recover  for  the  death  of  plaintiff's  intestate  as  a  result  of  a 
street  car  striking  the  wagon  in  which  deceased  was  riding,  throw- 
ing him  out  and  inflicting  injuries  causing  his  death,  the  fact  that 
the  car  in  question  was  stopped  within  ten  feet  of  the  place  where 
the  accident  occurred,  held  to  tend  strongly  to  contradict  plaintiff's 
claim  that  at  the  time  of  the  accident  defendant's  car  was  being 
run  at  an  excessive  rate  of  speed. 

7.  Street  railroads,  §  131* — when  evidence  insufficient  to  sus- 
tain verdict  for  death  as  result  of  collision  of  wagon  with  car. 
In  an  action  to  recover  for  the  death  of  plaintiff's  intestate  as 
a  result  of  a  street  car  striking  the  wagon  in  which  deceased 
was  riding,  throwing  him  out  and  inflicting  injuries  resulting  in 
his  death,  where  the  evidence  tended  to  show  that  deceased  sud- 
denly turned  from  the  street  directly  in  front  of  the  car,  which 
was  being  run  at  a  proper  speed,  a  verdict  for  plaintiff  held  mani- 
festly against  the  weight  of  the  evidence. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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Arthur  Cohen,  Appellee,  v.  Cleveland,  Cincinnati  ft 
St.  Louis  Railway  Company,  Appellant. 

1.  Cabriebs,  I  503* — when  passenger  not  paying  fare  or  show- 
ing ticket  may  be  ejected.  In  order  to  be  entitled  to  be  transported 
as  a  passenger  on  a  train,  the  passenger  must  either  pay  his  fare 
or  deliver  to  the  conductor  his  ticket  showing  his  right  to  be  so 
transported,  and  in  case  of  refusal  such  passenger  may  be  removed 
from  the  train. 

2.  Cabbiebs,  I  631* — what  injuries  of  ejected  passenger  carrier 
liable  for.  Where  a  passenger  is  removed  from  a  train  for  refusal 
to  pay  fare  or  to  produce  a  ticket,  the  carrier  is  liable  only  for 
physical  injuries  sustained  as  the  result  of  the  use  of  unnecessary 
force  and  violence  in  removing  such  passenger  therefrom. 

3.  Cabbiebs,  §  499* — when  passenger  failing  to  produce  proper 
ticket  may  recover  for  ejection.  Where  a  passenger  has  demanded 
and  paid  for  a  ticket  to  his  destination  but  has  failed  to  receive 
the  proper  ticket  owing  to  a  mistake  of  the  carrier's  agent,  he 
may  recover  for  being  removed  from  the  train  in  consequence  of 
failing  to  produce  the  proper  ticket  or  to  pay  the  extra  fare  de- 
manded, though  no  unnecessary  force  or  violence  was  used  in 
removing  such  passenger. 

4.  Cabbiebs,  |  631* — what  is  measure  of  damages  for  ejection 
of  passenger  not  producing  proper  ticket  through  fault  of  agent. 
In  an  action  to  recover  for  wrongful  removal  from  a  train,  where 
it  appears  that  plaintiff  demanded  and  paid  for  a  ticket  to  his 
destination,  which  he  failed  to  receive  owing  to  the  mistake  of 
carrier's  agent,  and  where  plaintiff  was  removed  for  refusal  to 
pay  for  the  extra  fare  demanded,  the  elements  of  plaintiff's  dam- 
ages  are  the  difference  between  the  ticket  paid  for  and  the  one 
delivered,  any  loss  and  delay  caused  by  being  removed  from  the 
train  and  reasonable  damages  for  the  indignity  and  humiliation 
suffered  in  being  so  removed. 

5.  Cabbiebs,  |  531* — when  damages  for  personal  injuries  to  pas- 
senger sustained  by  being  ejected  recoverable.  Damages  can  be 
recovered  from  a  carrier  by  a  passenger  for  personal  injuries  sus- 
tained in  being  ejected  from  a  train  for  refusal  to  pay  fare  only 
where  the  ejection  is  wanton  and  malicious,  although  such  pas- 
senger produces  a  proper  ticket  which  the  carrier  refuses  to  accept 

6.  Cabbiebs,  §  527* — when  instruction  as  to  nonliability  for  ejec- 
tion of  passenger  not  furnishing  proper  ticket  properly  refused. 


•See  Illinois  Note*  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly. 
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In  an  action  to  recover  for  being  removed  from  a  train  for  refus-  » 

Ing  to  pay  fare  as  demanded  by  the  conductor,  where  it  appeared 
that  plaintiff  demanded  and  paid  for  a  proper  ticket  which  he 
failed  to  receive  owing  to  a  mistake  of  defendant's  agent,  and  where 
the  declaration  claimed  damages  for  the  anxiety,  humiliation  and 
disorder  sustained  by  plaintiff  in  being  removed  from  the  train, 
held  that  the  court  properly  refused  to  give  an  instruction  that 
the  jury  find  defendant  not  guilty  if  it  was  found  that  plaintiff 
refused  to  pay  fare  as  demanded,  and  that  defendant's  conductor 
used  no  unnecessary  force  in  removing  plaintiff,  although  plaintiff 
had  demanded  and  paid  for  a  proper  ticket  which  he  failed  to 
receive  owing  to  a  mistake  of  defendant's  ticket  agent  . 

7.  Action,  {  38* — when  objection  as  to  form  of  action  unavail- 
able. The  objection  that  an  action  should  have  been  brought  in 
contract  and  not  in  tort  is  unavailable  after  judgment  entered  where 
defendant  did  not  demur  or  move  in  arrest  of  judgment 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon. 
Louis  Bkrnreuteb,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.    Affirmed.    Opinion  filed  December  1,  1915. 

D.  E.  Kbefe,  for  appellant ;  L.  J.  Hackney,  of  coun- 
sel. 

Geers  &  Geebs,  for  appellee. 

Mb.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Appellee,  who  was  a  horse  buyer,  living  at  Edwards- 
ville,  Illinois,  having  purchased  some  horses  in 
Bunker  Hill,  started  from  home  on  August  29,  1914, 
with  two  boys,  John  Davis*  and  Edgar  Hicks,  to  get 
them.  They  went  as  far  as  Mitchell  on  a  trolley  line 
and  at  that  place  went  into  appellant's  ticket  office, 
where  appellee  asked  for  three  tickets  to  Bunker  Hill, 
handing  the  agent  a  two  dollar  bill.  The  agent  gave 
him  three  tickets,  charging  him  three  regular  fares  of 
forty-six  cents  each  and  gave  him  back  sixty-two  cents, 
the  proper  change.  The  three  boarded  the  train  and 
appellee  gave  the  tickets  to  the  conductor.    After  leav- 

»  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
aad  section  somber. 
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ing  Mitchell,  the  train  passed  through  Bethalto,  Moro 
and  Dorsey.  Beyond  Moro  the  conductor  asked  them 
which  one  of  them  was  supposed  to  get  off  at  Bethalto 
and  appellee  told  him  none  of  them ;  that  he  purchased 
three  tickets  for  Bunker  Hill.  The  conductor  then 
said  that  one  of  the  tickets  read  to  Bethalto  and  asked 
appellee  to  pay  the  additional  fare  from  Bethalto  to 
Bunker  Hill,  amounting  to  thirty-three  cents,  and  told 
him  that  if  he  did  not  do  so  he  would  have  to  leave  the 
train  at  Dorsey,  the  next  stop.  Appellee  replied  that 
he  did  not  see  why  he  should  have  to  pay  his  fare  twice, 
that  he  had  paid  for  three  tickets  from  Mitchell  to 
Bunker  Hill  and  that  he  ought  to  be  permitted  to  ride. 
The  conductor  said  that  was  not  any  of  his  lookout, 
that  it  might  be  a  mistake  of  the  ticket  agent,  that  ap- 
pellee would  have  to  get  off  the  train  or  pay  his  fare 
again.  As  the  train  was  leaving  Dorsey  the  conductor 
came  to  appellee  again  for  his  fare,  which  appellee  re- 
fused to  pay  and  he  also  declined  to  get  off  the  train. 
The  conductor  then  stopped  the  train,  took  appellee 
by  the  arm  or  shoulder  and  led  him  from  the  train. 
There  was  no  resistance  on  the  part  of  appellee  and  no 
violence  used  by  the  conductor.  After  leaving  the 
train  appellee  was  permitted  by  the  conductor  to  get 
on  again,  pay  his  fare  and  ride  to  Bunker  Hill.  Subse- 
quently, the  mistake  having  been  discovered,  appel- 
lant's agent  sent  appellee  an  American  express  order 
for  thirty-three  cents.  It  is  not  claimed  that  appellee 
received  any  physical  injury  or  suffered  any  pecuniary 
loss  beyond  the  thirty-three  cents  which  was  returned 
to  him  by  appellant,  but  he  brought  this  suit  to  recover 
damages  for  the  indignity  and  humiliation  suffered  by 
him  in  being  removed  from  the  train. 

The  verdict  of  the  jury  and  judgment  was  in  favor 
of  appellee  for  the  sum  of  one  hundred  dollars.  There 
was  no  controversy  of  moment  in  the  facts,  and  ap- 
pellant insists  they  presented  a  case  upon  which 
appellee  was  not  entitled  to  recover;  also  that  there 
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was  error  in  the  instructions.  It  is  undoubtedly  true, 
as  a  general  rule,  that  a  passenger  desiring  to  pursue 
his  journey  upon  a  train  must  produce  to  the  con- 
ductor his  ticket,  showing  his  right  to  be  carried  to  his 
point  of  destination  or  pay  his  fare,  and  in  case  he 
refuses  to  do  so  he  may  be  removed  from  the  train; 
that  in  such  case  if  the  passenger  has  failed  to  pur- 
chase a  ticket  to  his  destination  and  refused  to  pay  the 
fare,  the  company  is  only  liable  for  any  physical  in- 
jury he  may  receive  from  force  and  violence  used  in 
excess  of  that  necessary  to  put  him  off  the  train.  But 
a  different  rule  prevails  under  the  decisions  of  this 
State  where  the  passenger  had  demanded  and  paid 
for  a  ticket  to  the  proper  destination  but,  by  mistake 
of  the  company's  agent,  had  failed  to  receive  it.  If  in 
such  case  the  passenger  is  removed  from  the  train,  be- 
cause he  does  not  produce  the  proper  ticket  and  refuses 
to  pay  the  additional  fare,  the  rule  appears  to  be  that 
he  is  entitled  to  recover,  not  only  for  the  difference  be- 
tween the  ticket  purchased  and  the  one  delivered,  but 
also  for  the  delay  and  loss  occasioned  thereby  and 
repsonable  damages  for  the  indignity  and  humiliation 
suffered  by  him  in  being  expelled  from  the  train. 

In  Chicago,  B.  &  Q.  R.  Co.  v.  Griffin,  68  HI.  499,  a 
passenger  paid  his  fare  to  a  certain  station  and  the 
ticket  agent  inadvertently  gave  him  a  ticket  to  an  inter- 
mediate station.  He  refused  to  pay  the  fare  to  his 
point  of  destination  and  the  conductor,  with  his  as- 
sistants, put  him  off  the  train.  It  is  said  in  the  course 
of  the  opinion :  c  i  The  evidence  tends  to  prove  the  mis- 
take occurred  at  Mendota,  through  the  inadvertence 
of  the  ticket  agent  in  giving  out  the  wrong  ticket.  If 
so,  the  conductor  was  right  in  demanding  fare  a  second 
time.  He  was  not  bound  to  rely  upon  the  statements 
of  appellee  that  he  had  paid  his  fare  to  the  station  to 
which  he  desired  to  be  carried.  It  was  the  duty  of  ap- 
pellee to  pay  the  fare  demanded,  and  if  the  company 
refused  to  make  suitable  reparation  for  the  indignity 
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to  which  he  had  been  exposed  in  being  compelled  to 
repay  his  fare,  he  could  maintain  an  appropriate  ac- 
tion.' '  In  Pennsylvania  R.  Co.  v.  Connell,  112  HI.  295, 
where  a  passenger  had  purchased  a  coupon  ticket  from 
Omaha  to  New  York,  issued  by  the  Wabash,  St.  Louis 
&  Pacific  Railway  Company  on  account  of  the  Penn- 
sylvania Railroad  Company,  which  the  latter  refused  to 
accept,  and  where  on  refusal  to  pay  the  regular  fare 
demanded,  the  passenger  was  ejected  from  the  train 
and  brought  suit  against  the  Pennsylvania  Railroad 
Company,  it  is  said  by  the  court:  "We  entertain  no 
doubt  that  appellee  was  entitled  to  recover  the  amount 
of  the  cost  of  a  ticket  from  the  place  he  was  ejected 
from  the  cars,  to  New  York.  He  was  also  entitled  to 
recover  such  damages  as  he  sustained  on  account  of 
the  delay  occasioned  by  the  expulsion,  and  all  addition- 
al expense  necessarily  occasioned  thereby,  as  well  as 
reasonable  damages  for  the  indignity  in  being  expelled 
from  the  train ;  but  we  perceive  no  ground  upon  which 
he  can  recover  for  personal  injuries  received,  unless 
the  expulsion  was  malicious  or  wanton. ' '  We  hold  to 
the  belief  that  under  the  admitted  facts  in  this  case 
plaintiff  was  entitled  to  recover  for  the  indignity  and 
humiliation  occasioned  by  his  ejection  from  the  train. 

Appellant  complains  that  the  court  refused  an  in- 
struction offered  it  by  it,  which  after  setting  forth  the 
.  facts,  in  substance,  told  the  jury  that  if  they  found  the 
facts  as  stated  then  they  were  instructed,  "that  al- 
though the  agent  who  sold  Cohen  a  ticket  may  have 
charged  him  a  price  sufficient  in  amount  to  entitle 
him  to  be  carried  to  Bunker  Hill,  as  a  passenger,  still, 
you  are  instructed  that  the  plaintiff  had  no  right  to 
ride  upon  said  train  without  either  producing  a  ticket 
or  offering  to  pay  his  fare  to  the  point  of  destination, 
and  if  he  failed  to  do  so,  and  the  conductor  for  that 
reason  ejected  him  from  said  train,  using  no  more  force 
than  necessary,  then  you  are  instructed  that  the  plain- 
tiff is  not  entitled  to  recover  in  this  case  under  the 
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declaration  in  this  cause,  but  you  should  by  your  ver- 
dict find  the  defendant  not  guilty. ' '  The  declaration  in 
the  case  claimed  damages  for  the  great  anxiety,  humil- 
iation, mental  anguish  and  disorder  suffered  by  ap- 
pellee, and  from  what  is  above  said  and  in  our  view  of 
the  law  as  above  expressed,  was  sufficient  to  show  the 
right  of  recovery  which  was  established  by  the  facts. 
The  instruction  was  therefore  erroneous  and  was 
properly  refused. 

Appellant  complains  that  even  though  appellee  was 
entitled  to  recover,  his  action  should  have  been  for 
breach  of  contract  and  not  for  tort.  We  do  not  con- 
sider this  claim  of  appellant  well  founded,  but  even  if 
it  were  otherwise,  yet  as  appellant  did  not  demur  to 
the  declaration  nor  move  in  arrest  of  judgment  he 
cannot,  after  judgment  entered,  take  advantage  of  the 
points  relied  on.  Under  the  law  and  the  evidence  in 
this  case,  appellee  appears  to  have  been  entitled  to 
the  judgment  which  he  obtained  and  the  same  will 
therefore  be  affirmed. 

Judgment  affirmed. 
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Hayes  Pump  &  Planter  Company,  Appellee,  v.  T.  S. 

Tickers,  Appellant. 

1.  Appeal  and  error,  §  96fc* — what  errors  considered  on  appeal. 
A  court  of  review  will  consider  only  errors  based  on  the  record 
filed  In  the  reviewing  court. 

2.  Appeal  and  error,  §  711* — what  matters  not  part  of  record  on 
review.  Matters  not  included  in  the  bill  of  exceptions  which  is 
signed  and  sealed  by  the  trial  judge  are  not  part  of  the  record  on 
review. 

3.  Appeal  and  error,  §  800* — when  objection  that  verdict  against 
weight  of  evidence  not  considered.  The  objection  that  a  verdict 
is  against  the  manifest  weight  of  the  evidence  will  not  be  consid- 
ered by  a  court  of  review  where  the  bill  of  exceptions  does  not 
include  the  motion  for  a  new  trial  and  the  ruling  thereon,  such 
motion  and  ruling  being  necessary  to  raise  such  objection  on  review. 

Appeal  from  the  Circuit  Court  of  Pope  county;  the  Hon.  A.  W. 
Lewis,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.     Affirmed.     Opinion  filed  December  1,  1915. 

Charles  Durfee,  for  appellant. 

John  W.  Browning,  for  appellee.  ' 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court. 

This  was  an  action  in  assumpsit  brought  by  appellee, 
Hayes  Pump  &  Planter  Company,  against  T.  S.  Vick- 
ers,  to  recover  the  purchase  price  of  certain  agricul- 
tural implements  sold  by  appellee  to  T.  S.  Vickers,  a 
retail  dealer  in  agricultural  implements.  The  amount 
claimed  to  be  owing  is  $269.24. 

The  consolidated  common  count  only  was  filed. 
Appellant  filed  a  plea  of  the  general  issue,  with  notice 
of  special  matter  of  defense.  A  trial  was  had,  finding 
for  the  appellee,  and  judgment  was  rendered  for 
appellee  in  the  sum  of  $193.24.  From  that  judgment 
this  appeal  was  taken. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 
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Appellant  contends,  first,  that  the  verdict  of  the  jury 
was  not  sufficiently  certain  to  warrant  the  court  in 
entering  judgment  thereon ;  second,  that  said  purported 
verdict  and  judgment  is  contrary  to  the  manifest 
weight  of  the  evidence. 

It  is  a  fundamental  principle  of  law  in  this  State  that 
in  courts  of  review  only  those  errors  can  be  considered 
which  are  based  upon  the  record  filed  in  the  reviewing 
court.  This  principle  is  so  well  recognized  that  it  needs 
no  citations  of  authority  to  support  it.  The  record  in 
this  case  as  filed  wholly  fails  to  bring  before  this  court 
the  verdict  of  the  jury,  the  instructions  of  the  court, 
the  motion  for  a  new  trial,  the  ruling  of  the  trial  court 
on  said  motion.  The  bill  of  exceptions  as  signed  by 
the  trial  judge  includes  the  evidence  taken  on  the  hear- 
ing, but  does  not  include  the  instructions,  the  verdict 
of  the  jury,  the  motion  for  a  new  trial  and  the  ruling  of 
the  trial  court  thereon.  Following  the  certificate  of 
the  trial  judge  are  certain  purported  instructions,  pur- 
ported verdict  of  the  jury  and  certain  amplified  min- 
utes of  the  clerk  showing  hearing  of  the  cause,  the 
motion  for  new  trial  and  the  ruling  on  the  same,  a 
motion  in  arrest  of  judgment  and  ruling  on  the  same. 
However,  it  has  frequently  been  held  by  the  courts  of 
this  State  that  in  order  to  make  these  matters  of  record 
it  is  necessary  that  they  be  included  in  the  bill  of  ex- 
ceptions, and  be  signed  and  sealed  by  the  trial  judge. 

The  purported  verdict  complained  of  and  which  as  it 
appears  from  the  minutes  of  the  clerk  is  as  follows: 
"  We  the  jury  find  the  issue  for  the  plaintiff  and  assess 
the  plaintiff's  damages  at  193.24,' '  and  it  is  contended 
by  appellant  that  this  verdict  is  insufficient,  because 
the  dollar  sign  is  not  placed  in  front  of  the  figures. 
The  trial  court  treated  said  verdict  as  a  verdict  for 
$193.24,  and  entered  judgment  accordingly. 

The  verdict  is  not  properly  before  us  by  reason  of 
the  fact  that  it  was  not  included  in  the  bill  of  excep- 
tions, and  we  therefore  express  no  opinion  as  to  the 
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sufficiency  of  the  same.  East  St.  Louis  Elec.  St.  R.  Co. 
v.  Caidey,  148  111.  490;  James  v.  Dexter,  113  111.  654; 
Graham  v.  People,  115  111.  566. 

Appellant's  contention  that  the  verdict  is  against 
the  manifest  weight  of  the  evidence  cannot  be  con- 
sidered by  this  court  for  the  reason  that  the  bill  of 
exceptions,  as  above  set  forth,  does  not  include  the 
motion  for  a  new  trial  and  the  rulingof  the  court  there- 
on, which  are  necessary  to  raising  that  question  in  this 
court. 

It  therefore  follows  from  what  we  have  said,  that 
the  appellant  not  having  a  record  of  the  rulings  of  the 
court  complained  of  in  the  trial  of  said  cause,  that  the 
judgment  of  the  trial  court  must  be  affirmed. 

Judgment  affirmed. 


Samuel  Knight,  George  Moser  and  James  LaMar,  Com- 
missioners, et  al.,  Appellants,  v.  Partridge  Drain- 
age District  No.  One  et  al.,  Appellees. 

1.  Roads  and  bridges,  |  154* — when  corporate  authorities  of 
road  crossing  drainage  ditch  required  to  rebuild  bridge.  Hurd's 
Rev.  St.,  ch.  42,  sec.  65  (J.  ft  A.  T  4436),  requiring  that  the  cor- 
porate authorities  of  a  road  or  railroad  crossing  a  ditch  or  drain 
constructed  by  drainage  commissioners  along  a  natural  depression, 
channel  or  water  course  in  a  levee  district  to  construct  bridges, 
culverts  %and  other  works  crossing  such  ditch  or  drain  at  their 
own  expense,  held  applicable  to  the  reconstruction  of  bridges  on  a 
public  highway,  which  bridges  were  removed  by  drainage  com- 
missioners in  the  construction  of  a  ditch  along  a  natural  water 
course  in  a  levee  district 

2.  Roads  and  bridges,  {  154* — constitutionality  of  statute  relat- 
ing to  construction  of  bridges  over  drains  and  ditches  in  levee  dis- 
trict. Hurd's  Rev.  St,  ch.  42,  sec.  55  (J.  ft  A.  T  4436),  relating  to 
the  construction,  repair  and  replacement  of  bridges,  culverts  and 
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other  works  across  ditches  and  drains  along  the  line  of  a  natural 
depression,  channel  or  water  course  in  a  levee  district  is  consti- 
tutional. 

3.  Roads  and  bridges,  {  154* — what  distinction  made  by  statutes 
relating  to  bridges  over  drains  and  ditches  as  to  liability  for  con* 
struciion  of  bridges.  The  statute  relating  to  bridges  over  ditches 
and  drains  constructed  by  drainage  districts  make  a  distinction  be- 
tween bridges  in  farm  districts  and  in  levee  districts,  the  drainage 
district  being  required  by  Hurd's  Rev.  St.,  ch.  42,  sees.  40  and  40  Mi 
(J.  ft  A.  H  4516,  4517)  to  construct  such  bridges  in  farm  districts 
whether  the  route  of  the  ditch  or  drain  be  natural  or  artificial, 
while  section  55  (J.  6  A.  1  4436)  of  the  same  chapter  requires  that 
bridges  crossing  such  a  ditch  or  drain  constructed  along  the  line  of 
a  natural  depression,  channel  or  water  course  in  a  levee  district 
be  constructed  at  the  expense  of  the  corporate  authorities  of  the 
road  or  railroad  crossing  such  ditch  or  drain. 

4.  Roads  and  bridges,  §  154* — how  statute  requiring  townships 
to  build  bridges  over  artificial  drainage  ditches  unconstitutional. 
That  portion  of  Hurd's  Rev.  St.,  ch.  42,  sec.  40%  (J.  &  A.  1  4517), 
allowing  a  drainage  district  to  sue  townships  for  the  cost  of  bridges 
constructed  by  such  district  over  ditches  or  drains  constructed  by 
them  in  farm  districts  as  required  by  section  40  of  the  same  chapter 
(J.  4b  A.  1  4516)  is  unconstitutional  in  so  far  as  such  statute  at- 
tempts to  impose  on  townships  the  duty  of  building  bridges  over 
artificial  drainage  ditches. 

5.  Mandamus,  §  65* — when  demurrer  to  petition  to  compel  com- 
missioners of  drainage  district  to  replace  bridge  over  drainage  ditch 
properly  sustained.  In  a  petition  for  mandamus  to  compel  the  com- 
missioners of  a  drainage  district  to  replace  bridges  on  a  highway, 
which  bridge  was  removed  by  respondents  in  constructing  a  drain- 
age ditch  along  the  line  of  a  natural  water  course  in  a  levee 
district,  where  petitioners  were  highway  commissioners  of  the 
township  in  which  the  bridges  were  removed,  a  demurrer  to  the 
petition  held  properly  sustained,  and  the  petition  properly  dis- 
missed. 

Appeal  from  the  Circuit  Court  of  White  county;  the  Hon.  E.  E. 
Newxin,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.     Affirmed.     Opinion  filed  December  1,  1915. 

James  M.  Endicott,  for  appellants;  Joe  A,  Peabce, 
of  counsel. 

Conger,  Pearce  &  Conger,  for  appellees. 
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Mb,  Justice  Boggs  delivered  the  opinion  of  the  court. 

This  was  an  action  brought  by  the  Commissioners 
of  Highways  of  the  Town  of  Phillips,  White  County, 
Illinois,  and  the  Town  of  Phillips,  County  of  White, 
State  of  Illinois,  against  Partridge  Drainage  District 
No.  One,  White  County,  Illinois,  and  Solomon  B.  Hall, 
Henry  Eodenberg  and  Sherman  McMurtry,  Commis- 
sioners of  Partridge  Drainage  District,  asking  for  a 
writ  of  mandamus  to  compel  the  said  commissioners 
of  the  drainage  district  to  build  and  maintain  certain 
bridges  on  the  public  highway  across  the  drainage 
ditch  constructed  by  them,  these  bridges  having  been 
torn  out  by  said  commissioners  in  the  construction  of 
said  ditch  in  and  along  a  certain  natural  water  course 
known  as  "Brown  Branch." 

Appellants  take  the  position  by  their  petition  that 
a  levee  drainage  district  should  be  compelled  to  build 
the  bridges  over  its  drains  crossing  public  highways  in 
natural  water  courses,  while  appellees  by  their  de- 
murrer deny  this  proposition,  and  this  is  the  sole  ques- 
tion raised  here  on  the  record. 

The  third  proviso  to  section  55  of  chapter  42  of 
Hurd's  Revised  Statutes  known  as  the  Levee  Act  (J. 
&  A.  If  4436)  is  as  follows :  "The  sum  assessed  against 
either  of  said  corporations  (railroad  or  township) 
shall  not  include  the  expenses  of  constructing,  erecting 
or  repairing  any  bridge,  embankment  or  grade,  culvert 
or  other  work  of  the  roads  of  such  corporations,  cross- 
ing any  ditch  or  drain,  constructed  on  the  line  of  any 
natural  depression,  channel  or  water  course;  but  the 
corporate  authorities  of  such  road  or  railroad  are  here- 
by required,  at  their  own  expense,  to  construct  such 
bridge,  culvert  or  other  work,  or  to  replace  any  bridge 
or  culvert  temporarily  removed  by  the  commissioners 
in  doing  the  work  of  such  district.  Full  power  and 
authority  is  hereby  given  the  drainage  commissioners 
to  remove  such  bridges  or  culverts  for  the  purposes 
aforesaid,  if  they,  in  their  judgment  find  it  necessary." 
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This  provision,  if  constitutional,  it  would  seem 
would  be  applicable  to  this  case,  and  its  effect,  if 
given  its  ordinary  meaning,  would  be  against  the  con- 
tention of  appellants. 

Appellants 9  petition  shows  that  the  drain  in  question 
crosses  the  highway  on  the  line  of  a  natural  water 
course,  and  we  can  see  no  valid  reason  why  the  pro- 
visions of  section  55  should  not  operate. 

The  provisions  of  section  55  were  under  considera- 
tion in  the  case  of  Heffner  v.  Cass  and  Morgan 
Counties,  193  111.,  page  439,  and  in  that  case  it  was  held 
that  said  act  was  constitutional  and  that  it  applied  to 
public  corporations  having  control  of  public  highways. 

In  the  Hefner  case,  supra,  the  provisions  of  said 
section  55,  and  especially  the  last  provision  thereof, 
being  the  one  above  referred  to,  were  fully  discussed  by 
the  Supreme  Court,  and  the  effect  to  be  given  to  said 
section  was  pretty  clearly  laid  down. 

The  distinction  between  bridges  in  farm  and  levee 
districts  must  be  carefully  maintained.  In  farm  dis- 
tricts, sections  40  and  40y2  (J.  &  A.  flfl  4516,  4517)  re- 
quire the  drainage  district  to  build  the  bridges  in  all 
cases,  whether  the  route  be  natural  or  artificial,  and 
then  allow  such  drainage  district  to  sue  the  townships 
for  the  costs  of  such  bridges  and  make  necessary  a  levy 
of  taxes  to  pay  the  same ;  while  the  Levee  Act  provides 
that  the  commissioners  may  remove  bridges  across  the 
drains  of  the  district  where  it  crosses  a  highway  on  the 
line  of  any  natural  depression,  channel  or  water  course, 
and  provides  that  the  corporate  authorities  of  such 
road  shall  rebuild  the  bridge  made  necessary  thereby. 

The  Supreme  Court  has  held  this  method  in-the  Farm 
Drainage  Act  unconstitutional  and  has  further  held 
that  the  Legislature  cannot  constitutionally  place  the 
duty  of  building  bridges  over  artificial  drainage  ditches 
on  the  township. 

When  the  authorities  cited  by  counsel  for  appellants 
are  carefully  examined,  they  will  be  seen  to  be  not  in 
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conflict  with  the  proviso  of  section  55  of  the  Levee  Act. 

Counsel  for  appellants  cite  and  rely  on  the  cases  of 
Highway  Commissioners  v.  Drainage  Commissioners, 
246  HI.,  page  388,  and  People  v.  Fenton  &  T.  R.  Co.,  252 
111.,  page  372.  In  the  case  of  Highway  Commissioners 
v.  Drainage  Commissioners,  supra,  it  was  held  that  the 
duty  rested  on  the  drainage  commissioners  to  build  the 
bridges  on  highways  across  their  drainage  ditches  ir- 
respective of  whether  it  was  an  artificial  or  a  natural 
ditch.  This  case  arose  under  the  Farm  Drainage  Act 
and  construes  sections  40,  40y2  and  41  (J.  &  A.  flfl  4516- 
4518)  thereof,  which  requires  the  drainage  district  to 
build  the  bridges  and  then  sue  the  highway  commis- 
sioners for  the  same,  and  of  course  under  such 
circumstances  both  in  justice  and  under  the  very  terms 
of  the  Farm  Drainage  Statute  the  duty  rested  on  the 
drainage  commissioners  to  build  the  bridges  in  the  first 
place.  It  is  further  to  be  distinguished  from  the  case 
at  bar  in  that  it  is  not  a  case  of  original  construction 
but  is  a  case  where  the  district  had  theretofore  been 
established,  and  the  highway  commissioners  had  built 
the  bridge  and  afterwards  the  drainage  district  sought 
to  enlarge  the  bridge,  and  this  distinction  is  made  clear 
on  page  393  of  the  opinion. 

In  the  case  of  People  v.  Fenton  &  T.  R.  Co.,  supra, 
while  some  language  is  used  by  the  'Supreme  Court 
which  may  seem  to  support  the  contention  of  appel- 
lants, still  a  careful  reading  of  this  case  will  disclose 
that  the  drainage  ditch  in  question  was  not  in  the 
natural  course  of  the  stream,  but  was  a  new  ditch,  and 
the  court  in  that  case  recognized  the  distinction  be- 
tween a  natural  and  artificial  ditch  as  applied  to 
the  duty  of  drainage  commissioners  in  reference  to  the 
bridges  over  the  same. 

Appellants  also  contend  that  because  the  enlarging 
of  the  natural  ditch  by  the  drainage  district  across  the 
highways  in  question  would  involve  the  necessity  of 
building  larger  bridges,  that  therefore  the  ditch  should 
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be  held  to  be  an  artificial  one,  and  that  the  drainage 
district  would  therefore  be  liable  to  construct  the 
bridge.  This,  however,  is  not  a  new  question  but  was 
directly  involved  in  the  case  of  Heffner  v.  Cass  and 
Morgan  Counties,  supra,  and  the  holding  of  the  Su- 
preme Court  in  that  case  after  carefully  considering 
this  question  was  against  the  contention  of  appellants. 
The  provision  of  section  55  of  the  Levee  Act  as  con- 
strued by  our  Supreme  Court,  we  think,  is  squarely 
against  the  contention  of  appellants,  and  we  are,  there- 
fore, of  the  opinion  that  the  Circuit  Court  was  right  in 
sustaining  the  demurrer  to  appellants'  petition  for  a 
writ  of  mandamus  and  in  dismissing  said  petition,  and 
the  judgment  of  said  court  is  hereby  affirmed. 

Affirmed. 


Miles  F.  Bixler,  trading  as  Miles  F.  Bixler  Company, 
Plaintiff  in  error,  v.  T.  A.  Henson,  Defendant  in 
Error. 

(Not  to  be  reported  in  full.) 

Error  to  the  County  Court  of  Franklin  county;  the  Hon.  Thomas 
J.  Layman,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.  Reversed  and  remanded.  Opinion  filed  December  1, 
1915. 

Statement  of  the  Case. 

Suit  by  Miles  F.  Bixler,  trading  as  Miles  F.  Bixler 
Company,  plaintiff,  against  T.  A.  Henson,  defendant, 
to  recover  the  purchase  price  of  goods  sold.  From  a 
judgment  for  defendant,  plaintiff  brings  error. 

The  contract  of  sale  was  evidenced  by  a  written  or- 
der signed  by  the  defendant  containing  a  provision, 
which  was  brought  to  his  attention,  that  the  seller's 
agent  had  no  authority  to  change  or  add  to  the  writ- 
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ten  terms  of  the  sale  except  by  writing  on  the  original 
^rder  which  was  subject  to  the  acceptance  of  the  seller. 
:At  the  defendant's  request  the  plaintiff's  agent  ver- 
bally guaranteed  delivery  by  a  certain  date  and  as- 
sured the  defendant  that  such  agreement  would  be  as 
binding  on  the  seller  as  though  incorporated  in  the 
written  order,  j  The  goods  not  having  been  delivered 
at  the  time  agreed  upon,  the  defendant  refused  pay- 
ment. 

Thomas  I.  Galloway,  for  plaintiff  in  error. 

B.  E.  Smith  and  Nealy  I.  Glenn,  for  defendant  in 
error. 

Mb.  Justice  Boggs  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Principal  and  agent,  $  108* — when  parol  agreement  by  agent 
varying  contract  not  binding  on  principal.  Where  a  written  order 
for  goods  signed  by  the  purchaser  provides  that  no  alteration  or 
extension  of  the  terms  of  sale  therein  set  out  shall  be  binding  on 
the  seUer  unless  Incorporated  in  writing  in  the  order  and  accepted 
by  him,  a  parol  agreement  by  the  seller's  agent  guarantying  deliv- 
ery by  a  certain  date  is  not  binding  on  the  seller. 

2.  Principal  and  agent/  §  169* — when  agent  liable  on  unau- 
thorized contracts.  In  so  far  as  agreements  and  guaranties  of  an 
agent  are  beyond  the  implied  scope  of  his  authority,  they  are  his 
personal  obligations  and  not  those  of  his  principal. 

3.  Fraud,  §  19* — when  verbal  promise  by  agent  varying  contract 
does  not  constitute  fraud.  An  assurance  by  the  agent  of  the  seller 
to  the  purchaser  that  an  oral  agreement  varying  the  terms  of  sale 
contained  in  a  written  order  for  goods  will  be  binding  on  the 
seller,  notwithstanding  a  provision  in  such  order  that  no  alteration 
or  extension  of  the  terms  thereof  wiU  be  binding  unless  incorpo- 
rated therein  in  writing  and  accepted  by  the  seller,  does  not  con- 
stitute such  fraud  as  will  Invalidate  the  contract 

•See  Illinois  Not**  Direct,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
tople  and  section  number. 
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Mary  Noonan,  Administratrix,  Appellee,  y.  Philip  A. 

Mans,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Monroe  county;  the  Hon.  Loins 
Be&xbkuteb,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.  Affirmed.  Opinion  filed  December  1,  1915.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  Mary  Noonan,  administratrix  of  the  estate 
of  Dennis  Noonan,  deceased,  plaintiff,  against  Philip 
A.  Maus,  defendant,  to  recover  damages  for  the  death 
of  the  plaintiff's  intestate  caused  by  the  defendant's 
negligent  operation  of  his  automobile.  From  a  judg- 
ment of  $2,500  for  the  plaintiff,  defendant  appeals. 

Stonewall  J.  Walton  and  Oliveb  S^nti,  for  appel- 
lant. 

A.  C.  Bollinger  and  D.  J.  Sullivan,  for  appellee. 
Mb.  Justice  Boggs  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Negligence,  §  182* — when  evidence  of  habits  of  injured  person 
admissible  to  prove  due  care.  While  the  general  rule  is  that  where 
there  are  eyewitnesses  to  an  accident,  testimony  as  to  the  habits  of 
the  person  injured  is  not  admissible  for  the  purpose  of  proving 
due  care  on  his  part,  yet  where  eyewitnesses  are  lacking  to  some 
part  of  an  accident,  it  is  proper  to  admit  evidence  of  the  careful 
habits  of  the  party  injured  for  his  own  safety  and  of  his  skill  and 
experience  in  driving. 

2.  Negligence,  g  208* — when  instruction  on  manner  of  proving 
due  care  and  caution  for  one*s  safety  proper.  On  the  issue  of  con- 
tributory negligence,  it  Is  proper  to  instruct  the  jury  that  due 
care  and  caution   for  one's  own  safety  are  not  necessary  to  be 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 
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proven  by  direct  and  positive  evidence,  but  may  be  proven  also  by 
facts  and  circumstances  appearing  on  the  trial. 

3.  Automobiles  and  garages,  §  3* — when  instruction  as  to  duty 
of  driver  of  automobile  to  give  warning  proper.  It  is  proper  to 
instruct  the  jury  that  it  is  the  duty  of  a  driver  of  an  automobile 
to  give  reasonable  warning  of  his  approach  when  meeting  teams 
on  the  public  highway  though  the  only  evidence  of  lack  of  warning 
is  negative. 

4.  Evidence,  §  465* — what  is  comparative  weight  of  positive  and 
negative  testimony.  While  negative  testimony  is  not  of  as  much 
weight  as  positive  testimony,  it  is  proper  to  be  considered  by  the 
Jury. 

5.  Instructions,  §  96* — when  instruction  on  credibility  of  wit* 
nesses  erroneous.  An  instruction  that:  "The  jury  are  instructed 
that  they  are  the  sole  judges  of  the  credibility  of  the  witnesses, 
and  if  they  find  and  believe  from  the  evidence  that  any  witness 
had  testified  falsely  as  to  any  material  fact,  they  are  at  liberty  to 
disregard  all  the  evidence  of  such  witness/'  is  properly  refused 
where  it  fails  to  add,  "except  in  so  far  as  their  testimony  may  be 
corroborated  by  other  credible  witnesses,  or  by  the  facts  and  cir- 
cumstances appearing  on  the  trial/'  and  also  omits  the  element 
of  ."wilfulness." 

6.  Trial,  §  99* — when  objection  should  be  made  to  incompetent 
testimony.  Specific  objection  should  be  made  to  testimony  for  its 
incompetency  at  the  time  it  is  offered  rather  than  to  wait  until  it 
is  all  in  and  then  move  to  exclude  it 


•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 
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George    S.   Richmond,   Appellant,   y.   Mary    Conner, 

Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Jasper  county;  the  Hon.  Thomas 
M.  Jett,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.    Affirmed.    Opinion  filed  December  1,  1915. 

Statement  of  the  Case. 

Action  by  George  S.  Richmond,  plaintiff,  against 
Mary  Conner,  defendant,  on  a  promissory  note.  Judg- 
ment by  confession  during  vacation  after  the  October 
term,  1913.  On  the  defendant's  motion  at  the  Octo- 
ber term,  1914,  the  judgment  was  opened  and  leave  to 
plead  granted.  After  joinder  a  trial  before  the  judge 
without  a  jury  resulted  in  a  judgment  for  the  defend- 
ant for  costs  and  in  bar.    Plaintiff  appeals. 

Emery  Andrews  and  Raymond  G.  Real,  for  appel- 
lant 

Fithian  &  Kasserman,  for  appellee. 

Mb.  Justice  Boggs  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Judgments,  $  78* — when  judgment  by  confession  will  be 
opened  after  term.  The  courts  of  law  exercise  equitable  control 
over  judgments  by  confession  and  may  open  them  after  the 
term  at  which  they  were  rendered  has  closed  and  another  term  has 
intervened  before  motion. 

2.  Appeal  and  erbob,  §  1414* — when  findings  of  trial  court  not 
disturbed  on  appeal.  Where  the  evidence  is  conflicting,  the  findings 
of  the  trial  judge,  a  jury  haying  been  waived,  will  not  be  disturbed 
where  no  errors  of  law  have  intervened  unless  such  findings  are 
against  the  manifest  weight  of  the  evidence,  even  though  the 
Appellate  Court  cannot  say  that  its  finding  on  the  evidence  as  dis- 
closed by  the  record  would  have  been  the  same  as  that  of  the  trial 
court. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
teple  and  section  number. 
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Elijah  H.  Marteeny  et  al.,  Appellants,  y.  J.  Warner 
Louth,  Commissioner,  et  al.,  Appellees. 

1.  Township  organization,  g  39* — when  purchasers  of  bonds  nec- 
essary parties  to  action  to  have  bonds  declared  invalid.  In  a  tax- 
payers' suit  against  the  commissioner  of  highways  seeking,  in 
connection  with  other  relief,  to  have  bonds — issued  and  sold  in 
accordance  with  the  outcome  of  an  election — declared  invalid,  such 
question  of  the  validity  of  the  bonds  cannot  be  considered  where  the 
purchasers  of  them  have  not  been  made  parties  to  the  action. 

2.  Injunction,  §  99* — when  work  under  contract  by  highway 
commissioner  for  construction  of  roads  perpetually  enjoined.  Where 
a  commissioner  of  highways  has  let  a  contract  for  the  construction 
of  roads  in  violation  of  the  statute,  a  court  of  equity  will  at  the 
suit  of  a  taxpayer  declare  such  contract  void  and  perpetually 
enjoin  work  thereunder. 

3.  Township  organization,  {  33* — when  township  liable  for  work 
done  under  void  contract.  Where,  in  a  taxpayers'  suit  against  a 
commissioner  of  highways,  a  temporary  injunction  is  filed,  of  which 
the  commissioner  has  notice,  restraining  him  from  paying  out 
moneys  and  doing  construction  work  under  a  certain  void  contract 
but  he  nevertheless  proceeds  with  the  work  until  the  filing  of  the 
Injunction  bond  and  service  of  the  writ  upon  him,  payment  is  prop- 
erly ordered  for  the  work  so  done,  it  appearing  that  the  town  has 
the  benefit  of  it,  and  that  in  doing  the  work  the  highway  commis- 
sioner was  not  actuated  by  any  fraudulent  purpose,  but  that  he 
believed  he  was  acting  within  the  law  and  that  he  was  attempting 
to  procure  the  work  to  be  done  as  economically  as  possible. 

,  4.  Equity,  f  1* — when  discretionary  power  of  officers  not  dis- 
turbed. A  court  of  chancery  will  not  take  upon  Itself  the  control 
of  the  discretionary  powers  of  a  municipal  or  quasi  municipal  of- 
ficer. 

5.  Township  organization,  g  28* — wheu  highway  commissioner 
has  no  discretion  as  to  use  of  materials  for  highway  improvements. 
Where,  in  accordance  with  the  provisions  of  section  112,  ch.  121, 
Hurd's  Rev.  St.,  the  petitioners  by  their  petition  and  the  voters 
by  their  votes  designate  specifically  the  amount  of  funds  to  be 
'raised  for  highway  improvements  and  the  specific  highways  to  be  im- 
proved out  of  such  fund,  it  does  not  rest  in  the  discretion  of  the 
highway  commissioner  as  to  what  materials  he  may  employ  within 
the  terms  of  the  statute,  but  he  must  employ  such  material  as  will, 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XT,  and  Cumulative  Quarterly, 
topi*  and  section  number. 
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with  the  funds  available,  enable  him  to  substantially  complete  the 
entire  portions  of  the  highways  designated  in  the  petition. 

Appeal  from  the  Circuit  Court  of  Jefferson  county;  the  Hon. 
E.  E.  Newlin,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.  Reversed  and  remanded.  Opinion  filed  December  1, 
1915. 

Kobebt  M.  Fabthing,  f  or  appellants. 

Joel  F.  Watson,  Geobge  L.  Obb  and  Conrad  Schtjl, 
for  appellees. 

Mb.  Justice  Boggs  delivered  the  opinion  of  the  court. 

On  the  21st  day  of  March,  1914,  there  was  filed  with 
the  town  clerk  of  the  Town  of  Mt.  Vernon,  Jefferson 
county,  Illinois,  a  petition  signed  by  the  commissioners 
of  highways  of  said  town  in  their  official  capacity,  and 
also  by  172  freeholders  of  said  town,  requesting  that 
the  town  clerk,  when  giving  notice  of  time  and  place  of 
holding  the  annual  town  meeting  for  the  year  1914, 
also  give  notice  "that  a  vote  would  be  taken  on  the 
proposition  for  borrowing  $40,000  to  construct  gravel, 
rock,  macadam,  concrete  or  other  hard  roads,  in  said 
town,  to  the  extent,  in  the  places  and  for  the  distances, 
as  follows : 

*  *  Shawneetown  road,  from  the  city  limits  of  the  City 
of  Mt.  Vernon  to  the  south  boundary  line  of  the  town, 
a  distance  of  one-quarter  of  a  mile,  more  or  less ; 

1 '  Tenth  street  road,  from  the  city  limits  of  the  City 
of  Mt.  Vernon  to  the  south  boundary  line  of  the  town, 
a  distance  of  one-quarter  of  a  mile,  more  or  less ; 

*'  Brownsville  road,  from  the  city  limits  of  the  City 
of  Mt.  Vernon  to  the  south  boundary  line  of  the  town, 
a  distance  of  one-quarter  of  a  mile,  more  or  less ; 

"Ashley  road,  from  the  city  limits  of  the  City  of  Mt. 
Vernon  to  the  west  boundary  line  of  the  town,  a  dis- 
tance of  one-quarter  of  a  mile,  more  or  less ; 

"Richview  road,  from  the  city  limits  of  the  City  of 
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Mt.  Vernon  to  the  west  boundary  line  of  the  town,  a 
distance  of  one-quarter  of  a  mile,  more  or  less ; 

'  *  Centralia  road,  from  the  city  limits  of  the  City  of 
Mt.  Vernon  to  the  west  boundary  line  of  the  town,  a 
distance  of  one  mile,  more  or  less ; 

4 '  Perkins  avenue  road,  from  the  city  limits  of  the  city 
of  Mt.  Vernon  eastward,  a  distance  of  two  miles,  more 
or  less ; 

"Fairfield  road,  from  the  city  limits  of  the  City  of 
Mt.  Vernon  eastward  for  a  distance  of  two  miles,  more 
or  less; 

"Toll  Mill  road,  from  the  city  limits  of  the  City  of 
Mt.  Vernon  northward  for  a  distance  of  two  miles,  more 
or  less; 

"Salem  road,  from  the  city  limits  of  the  said  City 
of  Mt.  Vernon  northward  for  a  distance  of  two  miles, 
more  or  less. ' ' 

The  aggregate  mileage  mentioned  in  the  petition  is 
approximately  ten  miles. 

The  proposition  carried,  and  the  bonds  were  subse- 
quently issued,  sold,  and  the  proceeds  came  into  the 
hands  of  the  appellee,  E.  Delbert  Wilkerson,  supervisor 
and  ex  officio  treasurer  of  the  road  and  bridge  fund  of 
said  town.  The  town  having  previously  adopted  the 
single  highway  commissioner  system,  appellee  J.  Warn- 
er Louth  was  elected  highway  commissioner  at  said 
annual  town  election,  and  appellee  Tony  C.  Pitchford 
was  and  is  the  county  superintendent  of  highways  of 
Jefferson  county. 

The  highway  commissioner  with  the  approval  of  the 
county  superintendent  of  highways  advertised  the  let- 
ting of  the  contract  for  the  construction  of  concrete 
roads  ten  feet  in  width,  with  a  four  foot  macadam 
shoulder  on  each  side. 

The  contract  was  let  to  G.  Kirk  Carver,  appellee,  at 
$25  over  and  above  the  cost  price  of  the  road,  and  $3 
per  diem  for  his  services  while  employed  in  such  con- 
struction.    The  evidence  tends  to  show  that  Carver 
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was  a  " dummy  contractor' '  and  that  the  whole 
plan  was  an  effort  to  go  around  the  provisions  of  the 
statute  requiring  the  contract  for  the  construction  of 
the  work  to  be  let  to  the  lowest  bidder;  and  to  permit 
the  highway  commissioner  to  construct  the  roads  by 
purchasing  material  and  employing  the  labor  himself. 
The  evidence  further  tends  to  show  that  the  cost  of  the 
concrete  roads,  such  as  contemplated  by  the  contractor, 
Carver,  would  be  from  $8,000  to  $11,000  per  mile,  and 
that  macadam  or  gravel  roads  can  be  built  at  a  cost 
from  $3,500  to  $4,500  per  mile. 

On  the  25th  of  August,  1914,  appellants  filed  a  bill 
setting  up  the  above  facts  and  averring  that  the  bond 
issue  was  illegal  and  praying  for  an  injunction  against 
the  further  construction  of  the  concrete  roads,  and 
also  praying  that  in  the  event  that  the  court  should  find 
the  bond  issue  legal  that  a  mandatory  injunction  be 
issued  compelling  the  highway  commissioner  to  let  the 
contract  and  construct  said  hard  roads  to  the  extent, 
in  the  places  and  for  the  distances  described  in  said 
petition,  of  rock  or  macadam  or  other  suitable  material, 
of  such  width  and  thickness  as  may  be  built  at  a  cost  not 
to  exceed  $4,000  per  mile.  A  temporary  injunction  was 
ordered  issued  on  September  5,  1914,  upon  filing  bond, 
which  bond  was  not  filed  until  the  12th  of  September. 
Prior  to  the  filing  of  the  bond  and  the  issuing  of  the 
injunction  writ,  1,320  lineal  feet  of  road  had  been  built, 
except  the  macadam  shoulders,  and  there  had  been  paid 
out  on  said  work  the  sum  of  $3,855.18. 

The  cause  came  on  for  hearing  on  the  12th  day  of 
October,  1914,  at  a  regular  term  of  court  upon  the  bill, 
motion  to  dissolve  the  injunction,  answers,  replications 
and  the  evidence,  and  the  trial  court  found  on  the  hear- 
ing that  the  bonds  were  legally  issued;  that  the  con- 
tract let  to  Carver  by  the  highway  commissioner  was 
void  for  the  reason  that  the  statute  as  to  public  notice, 
etc.,  had  not  been  followed,  and  * '  that  the  said  J.  Warn- 
er Louth,  as  such  commissioner,  had  a  legal  right  to 
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construct  said  highways  according  to  his  discretion 
out  of  any  of  the  materials  mentioned  in  the  said  peti- 
tion." On  this  finding  the  court  entered  an  order  de- 
creeing that  appellee  J.  Warner  Louth,  as  such  high- 
way commissioner,  with  the  approval  of  the  county 
superintendent  of  highways,  proceed  to  let  the  contract 
publicly,  as  provided  by  statute,  to  build  the  said  hard 
roads  to  the  extent  that  the  said  sum  of  $40,000  will 
build  out  of  such  materials  as  said  commissioner  of 
highways,  with  the  approval  of  said  county  superin- 
tendent of  highways  shall  select, '  *  namely,  out  of  grav- 
el, rock,  macadam  or  concrete,"  being  the  materials 
mentioned  in  said  petition. 

The  court  further  ordered  that  the  work  already 
constructed  should  be  paid  for  out  of  the  proceeds 
derived  from  the  sale  of  said  bonds,  except  as  to  certain 
work  and  teams  furnished  by  said  Louth  to  said 
Carver ;  that  the  amount  that  would  be  owing  to  Louth 
should  not  be  allowed,  and  that  any  funds  paid  to 
Louth  should  be  repaid  to  the  treasurer.  The  tempo- 
rary injunction  was  made  perpetual  in  so  far  as  it  en- 
joined the  highway  commissioner  and  said  contractor 
from  proceeding  under  said  contract  which  the  court 
held  to  be  illegal. 

The  examination  of  the  errors  raises  the  following 
questions :  First,  was  the  election  and  the  bonds  issued 
in  pursuance  thereof  valid!  Second,  did  the  court  err 
in  finding  the  contract  made  by  the  highway  commis- 
sioner with  the  man  Carver  void,  and,  if  void,  did  the 
court  err  in  ordering  the  payment  for  the  work  done 
and  the  materials  furnished  on  the  road,  so  far  as  con- 
structed, paid  out  of  the  proceeds  of  said  bond  issue! 
Third,  did  the  trial  court  err  in  refusing  to  enjoin  the 
commissioner  of  highways  and  the  superintendent  of 
highways  from  adopting  specifications  for  the  con- 
struction of  said  road,  when  said  specifications 
contemplated  materials  and  work,  the  cost  of  which 
would  exhaust  the  funds  voted  by  the  citizens  and  tax- 


Foubth  District — December,  1915.  Ill 

Marteeny  v.  Louth,  197  111.  App.  106. 

payers  before  more  than  half  of  said  work  specified  in 
said  petition  had  been  completed? 

The  election  was  held  under  provisions  of  section  112, 
chapter  121  of  Hurd's  Revised  Statutes,  which  act  pro- 
vides for  the  holding  of  said  election  upon  petition  of 
the  commissioner  of  highways  in  their  official  capacity 
and  of  100  freeholders  in  any  town  or  district,  and  so 
far  as  the  record  shows  in  this  case  the  election  was 
regular.  The  people  voted  for  the  making  of  the  loan 
and  the  bonds  were  legally  issued,  and,  we  think,  are 
valid  and  binding.  Even  if  not  valid,  the  question  can- 
not be  raised  here  for  the  reason  that  the  bonds  have 
been  sold  and  the  bondholders  have  not  been  made  par- 
ties to  this  proceeding.  The  court  would  not  under- 
take to  declare  the  bonds  invalid  without  giving  the 
bondholders  an  opportunity  to  be  heard. 

On  the  second  proposition  we  do  not  think  it  is 
seriously  contended  on  the  part  of  appellee  that  the 
commissioner  of  highways  even  seriously  attempted  to 
follow  the  provisions  of  the  statute  in  the  letting  of 
the  contract  The  most  that  was  contended  by  appellee 
is  that  the  commissioner  was  attempting  to  procure  the 
construction  of  the  work  in  the  most  economical  way, 
but  not  that  he  had  complied  with  the  provisions  of  the 
statute  as  to  the  letting  of  the  contract,  and,  we  think 
the  court  ruled  correctly  when  it  found  the  contract 
made  between  Louth,  the  commissioner  of  highways, 
and  Carver,  the  contractor,  was  illegal,  and  the  court 
was  also  correct  in  perpetually  enjoining  the  construc- 
tion of  said  work  under  said  contract. 

A  more  serious  question  arises  on  the  proposition  as 
to  whether  or  not  payment  for  the  work  done  and 
materials  furnished  under  this  void  contract  should 
be  paid  for  out  of  the  funds  derived  from  the  sale  of 
the  bonds,  not  including  work  or  materials  fur- 
nished by  Louth,  the  highway  commissioner.  It  is 
urged  as  a  special  reason  by  the  appellants  why 
said  payment  should  not  be  made,  that  a  large  part 
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of  this  work  was  done  after  the  trial  court  had  entered 
an  order  for  temporary  injunction  and  before  the  bond 
was  filed.  In  other  words,  that'  the  highway  com- 
missioner had  notice  of  the  order  for  said  injunction, 
and  that  notwithstanding  this  notice,  he  proceeded  with 
the  work  up  until  the  bond  was  filed  and  he  was  served 
with  a  writ.  We  are  not  prepared,  however,  to  say 
that  the  trial  court  was  not  warranted  in  ordering  this 
work  and  materials  paid  for  out  of  said  funds,  inasmuch 
as  the  town  has  the  benefits  of  said  work,  and  there  is 
nothing  to  show  that  in  doing  this  work  the  highway 
commissioner  was  actuated  by  any  fraudulent  purpose, 
but  that  he  believed  he  was  acting  within  the  law  and 
that  he  was  attempting  to  procure  the  work  to  be  done 
as  economically  as  possible.  We,  therefore,  are  of  the 
opinion  that  that  part  of  the  decree  should  not  be  dis- 
turbed. 

The  bill  for  injunction  in  this  case  prayed  not  only 
that  the  commissioner  of  highways  and  the  superin- 
tendent of  highways  be  enjoined  f ram  constructing  con- 
crete roads,  but  that  a  mandatory  injunction  be  issued, 
directing  that  "the  commissioner  of  highways  and  the 
county  superintendent  of  highways  be  commanded  to 
proceed  to  construct  the  said  hard  roads  to  the  extent, 
in  the  places  and  for  the  distances  described  in  said 
petition,  of  rock  or  macadam,  or  other  suitable  material, 
of  such  width  and  thickness  as  may  be  built  at  a  cost  of 
not  to  exceed  $4,000  per  mile. ' ' 

If  the  prayer  of  this  petition  contemplates  that  a 
court  of  chancery  shall  take  upon  itself  the  control  of 
ihe  discretionary  powers  of  a  municipal  or  quasi  munic- 
ipal officer,  the  answer  is,  that  the  law  is  too  well 
settled  that  this  cannot  be  done,  to  admit  of  serious 
controversy.  Brush  v.  City  of  Carbondaie,  78  111.  74; 
City  of  Mt.  Carmel  v.  Shaw,  155  111.  37 ;  Canal  Commis- 
sioners v.  Village  of  East  Peoria,  179  111.  214;  Town  of 
Lemont  v.  Singer  <fk  Talcott  Stone  Co.,  98  111.  99;  High 
on  Injunctions,  vol.  2,  sec.  1311. 


Foubth  District — December,  1915.  113 

Marteeny  v.  Louth,  197  111.  App.  106. 

As  we  view  this  case,  this  is  not  the  question  that  is 
really  presented  to  the  court  to  be  determined,  but  the 
real  question  is,  did  the  legal  voters  who  voted  at  the 
election  held  in  pursuance  of  the  petition  filed  with 
the  town  clerk  of  the  Town  of  Mt.  Vernon,  in  which  a 
specific  amount  of  $40,000  was  voted  to  be  borrowed 
to  construct  gravel,  rock,  macadam,  concrete  or  other 
hard  roads,  in  said  town  to  the  extent,  in  the  places 
and  for  the  distances  specified,  limit  the  discretion  of 
the  highway  commissioner  and  the  county  superintend- 
ent of  highways  in  the  amount  that  they  should  expend 
in  the  construction  of  said  work!  Did  the  legal  voters 
by  their  vote  limit  the  commissioner  of  highways  and 
the  county  superintendent  to  the  expenditure  of  so 
much  per  mile  for  the  construction  of  the  work  peti- 
tioned for,  that  the  amount  voted  would  substantially 
complete  the  entire  work  specified  in  the  petition!  If 
they  did,  then  a  court  of  equity  would  have  the  right  to 
see  that  limitation  made  by  the  legal  voters  should  be 
enforced.  No  serious  question  could  be  raised  in  this 
case  as  to  the  discretionary  powers  of  the  commissioner 
of  highways  in  the  construction  of  these  roads  and  as 
to  the  materials  to  be  used,  were  it  not  for  the  fact  that 
the  petition  specifically  designated  each  particular  road 
to  be  improved  and  the  length  of  the  improvement. 
The  evidence  in  the  record  is  that  the  concrete  roads 
with  macadam  shoulders,  being  constructed  by  the 
commissioner  of  highways,  will  cost  from  $8,000  to 
$11,000  per  mile,  so  that  not  to  exceed  five  miles  of  the 
road  specified  in  the  petition  can  be  completed  out  of 
the  funds  voted.  We  understand  the  attitude  of  the 
commissioner,  as  set  forth  in  the  evidence,  to  be  that  it 
is  a  matter  entirely  in  his  discretion  as  to  the  materials 
he  shall  use  and  also  as  to  the  roads  which  he  shall 
improve,  so  that  if  left  unrestrained,  the  probability  is 
that  only  about  one-half  of  the  roads  specified  would 
be  improved  and  no  work  whatever  would  be  done  on 
the  others.     If  that  situation  is  to  follow,  it  would 
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work  a  fraud  on  the  petitioners  and  voters  who  voted 
these  improvements,  and  who  are  taxed  to  pay  for  the 
same,  and  a  large  proportion  of  them  would  receive 
practically  no  benefit  from  the  expenditure  of  said 
money.  We  do  not  believe  that  this  arbitrary  power 
claimed  by  the  commissioner  of  highways  in  the  case  at 
bar  was  ever  contemplated  by  the  statute. 

In  the  case  of  People  v.  Kankakee  &  8.  R.  Co.,  248 
111.  at  page  117,  the  court  says:  "The  statute  author- 
izes a  vote  for  or  against  levying  a  tax  for  the  purpose 
of  construction  and  maintaining  gravel,  rock,  macadam 
or  other  hard  roads.  The  petition  was  for  a  vote  upon 
the  proposition  to  levy  a  tax  to  be  used  in  constructing 
macadamized  roads.  The  notice  and  election  were  for 
levying  a  tax  for  the  purpose  of  constructing  and  main- 
taining gravel,  rock,  macadam  or  other  roads,  and  the 
levy  is  for  the  purpose  of  constructing  and  maintain- 
ing gravel,  rock,  macadam  or  other  hard  roads.  The 
statute  authorizes  a  vote  upon  the  question  of  levying 
a  tax  for  hard  roads  upon  a  petition.  The  petitioners 
have  the  right  to  determine  the  kind  of  road  they  want 
voted  upon, — whether;  gravel,  rock,  macadam  or  other 
hard  road.  They  may,  if  they  see  fit,  petition  for  a 
vote  upon  levying  a  tax  for  gravel,  rock,  macadam  or 
other  hard  road,  leaving  the  character  of  the  road  to 
be  determined  by  the  highway  commissioners,  but  if 
the  petition  is  for  a  vote  upon  a  particular  kind  of  hard 
road  the  vote  must  be  had  upon  that  proposition  and 
cannot  be  extended  to  other  kinds  of  road." 

In  the  case  of  People  v.  Cleveland  C,  C.  &  St.  L.  Ry. 
Co.,  266  111.  at  page  101,  the  court  says:  "Where  the 
petition  is  for  a  vote  upon  a  particular  kind  of  hard 
road  the  vote  must  be  had  upon  that  proposition  and 
cannot  be  extended  to  other  kinds  of  road.  The  notice 
and  ballot  should  follow  and  agree  with  the  petition.,, 
Citing  and  approving,  People  v.  Kankakee  and 
8.  R.  Co.,  248  111.  114,  and  People  v.  Cincinnati,  I.  and 
W.  Ry.  Co.,  261  111.  582. 
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It  will  be  seen,  therefore,  that  the  court  in  these  cases 
recognized  that  while,  if  the  petition  does  not  specify 
the  character  of  the  material  that  shall  be  used  in  the 
construction  of  hard  road,  the  kind  of  materials  to  be 
used  shall  be  tef t  to  the  commissioner  of  highways,  but 
if  the  petition  specifies  the  character  of  materials  to  be 
used  it  is  valid  and  binding  upon  the  commissioners, 
and  their  discretion  in  that  regard  is  limited. 

By  analogy,  therefore,  we  hold  that  the  petitioners 
in  this  case,  by  their  petition  and  the  voters  by  their 
vote,  limited  the  discretion  of  the  commissioner  of 
highways  and  the  county  superintendent  of  highways 
in  the  amounts  that  they  should  expend  in  the  con- 
struction of  the  highways  to  such  an  amount  as  would 
allow  them  to  substantially  complete  the  various  work 
specified  on  the  respective  roads  mentioned  in  the 
petition. 

We  believe  that  a  consideration  of  section  122  of 
said  Act  will  throw  some  light  on  the  construction 
which  should  be  given  to  section  112  touching  this  mat- 
ter. < 

Section  122  provides :  i '  The  commissioners  and  the 
county  superintendent  of  highways  may,  in  their  dis- 
cretion, cause  the  road  to  be  constructed  wholly  of 
earth,  and  by  a  thorough  system  of  tile  and  other  drain- 
age, when  gravel,  stone  and  other  suitable  hard  materi- 
als cannot  be  obtained  at  a  cost  within  the  means  in  the 
hands  of  the  commissioners. ' '  It  will  be  observed  that 
the  Legislature  had  in  mind  in  the  enactment  of  section 
122  that  the  commissioners  of  highways  should  take  in- 
to consideration  the  work  they  had  to  do  and  the  funds 
at  their  command  to  be  used  for  that  purpose.  And,  if 
necessary,  when  gravel,  rock  and  other  suitable  hard 
materials  cannot  be  obtained  at  a  cost  within  the  means 
in  the  hands  of  the  commissioners  that  then  they  may 
cause  the  road  to  be  constructed  wholly  of  earth.  We 
hold,  therefore,  that  the  commissioner  of  highways  in 
the  case  at  bar  has  so  much  work  to  be  constructed,  and 
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has  certain  specified  funds  to  pay  for  said  work,  and  he 
must,  in  exercising  his  discretionary  powers,  be  limited 
as  to  the  character  of  the  materials  to  be  used  to  a  cer- 
tain extent  by  his  limitation  of  funds.  This,  we  think, 
is  in  keeping  with  the  spirit  of  the  statute  under  which 
he  is  acting. 

The  evidence  is  that  macadam  or  gravel  roads  can 
be  built  in  that  community  at  a  cost  of  from  $3,500  to 
$4,500  per  mile,  and  that  said  macadam  or  gravel  roads 
constituted  a  suitable  and  available  material,  and  this, 
we  think,  would  also  follow  from  the  language  of  the 
statute  which  specifies  rock  or  macadam  roads. 

Our  conclusion,  therefore,  is  that  the  decree  should  be 
affirmed  in  so  far  as  it  holds  the  bonds  in  question  to 
be  legal  and  valid,  and  in  so  far  as  it  sets  aside  the 
contract  entered  into  by  the  commissioner  of  highways 
and  the  contractor,  Carver,  and  in  so  far  as  it  perpetu- 
ally enjoins  the  same,  and  should  be  affirmed  in  its 
judgment  for  costs  against  appellees,  and  should  be 
affirmed  as  to  the  payment  for  the  work  and  materials 
already  used  in  the  construction  of  said  work  already 
done,  and  should  be  reversed  in  so  far  as  it  holds  that 
the  commissioner  of  highways  has  unlimited  discretion 
as  to  the  materials  which  he  may  use  in  the  construc- 
tion of  the  work  specified  in  the  petition.  A  decree 
should  be  entered  enjoining  Louth,  commissioner  of 
highways,  and  Tony  C.  Pitchford,  county  superintend- 
ent of  highways,  from  specifying  materials  and  work 
and  the  letting  of  any  contract,  the  cost  of  which,  for 
substantially  the  entire  work  petitioned  for,  cannot  be 
paid  out  of  the  funds  derived  from  the  bonds  in  ques- 
tion, and  except  for  that  limitation  placed  on  the  com- 
missioner of  highways  and  the  county  superintendent  % 
of  highways,  by  said  petition  and  by  said  election,  their 
discretion  to  be  limited  only  by  the  statute. 

Reversed  and  remanded. 
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Clarence  Penrod  by  Clara  Penrod,  Appellee,  v.  East  St. 
Louis  Railway  Company,  Appellant/ 

(Not  to  be  reported  in  full.) 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon.  W. 
M.  Vardevbnteb,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.    Affirmed.    Opinion  filed  December  1,  1915. 

Statement  of  the  Case. 

Action  by  Clarence*  Penrod,  a  minor,  by  Clara  Pen- 
rod,  his  next  friend,  plaintiff,  against  the  East  St. 
Louis  Railway  Company,  defendant,  for  injury  to  a 
hand,  necessitating  the  amputation  of  the  fingers  and 
part  of  the  thumb,  resulting  from  being  knocked  down 
and  run  over  by  the  defendant's  car  at  a  street  cross- 
ing. From  a  judgment  for  plaintiff  for  $4,000,  defend- 
ant appeals. 

During  the  winter  season  the  defendant  operated  its 
cars  eastward  on  the  north  side  of  the  bridge  and  west- 
ward on  the  south  side,  the  superstructure  of  the  bridge 
consisting  in  part  of  lattice  work  standing  between  the 
north  and  south  tracks.  The  testimony  for  the  plain- 
tiff tended  to  show  that  the  defendant's  car  was  ap- 
proaching the  crossing  from  the  west  on  the  north  side  of 
the  bridge  at  a  high  rate  of  speed,  without  sounding  a 
gong  or  giving  any  other  signal ;  that  the  plaintiff,  be- 
fore approaching  the  crossing  from  the  south  side, 
stopped  and  listened  for  the  ringing  of  the  gong  of  the 
defendant's  street  cars,  and  not  knowing  of  the  custom 
to  operate  eastbound  cars  on  the  north  track,  looked 
toward  the  east,  and  seeing  none  stepped  upon  the 
track,  was  knocked  down  and  injured.  Further,  the 
admitted  facts  were  that  the  tracks  of  the  defendant's 
line  ran  within  two  feet  of  the  superstructure  of  the 
bridge  and  that  the  lattice  work  thereof  practically 
shut  off  the  view  of  persons  approaching  the  crossing 
from  the  south  side  of  the  bridge. 
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Babthel,  Fabmeb  &  Klingel,  for  appellant. 
Keefe  &  Sullivan,  for  appellee. 
Mb.  Justice  Boggs  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Negligence,  f  157* — when  plaintiff  must  prove  use  of  ordinary 
care.  In  an  action  for  damages  for  personal  injury  resulting  from 
the  defendant's  negligence,  the  plaintiff  must  prove  that  at  the 
time  of  the  injury  he  was  in  the  exercise  of  due  care  for  his  own 
safety  and  that  he  was  not  guilty  of  negligence  contributory  to  the 
injury. 

2.  Street  bailboads,  §  135* — when  contributory  negligence  of 
pedestrian  in  stepping  on  track  after  emerging  from  under  bridge 
question  for  jury.  A  pedestrian  passing  along  a  street  crossing 
extending  under  the  superstructure  of  a  bridge,  within  two  feet  of 
which  street  car  tracks  are  laid,  who  before  emerging  therefrom 
stops  and  after  listening  for  the  car  signals  and  hearing  none,  looks 
in  the  direction  from  which  cars  would  ordinarily  be  approaching, 
steps  upon  the  track,  and  is  knocked  down  and  injured  by  a  car 
coming  from  the  opposite  direction,  may  not  properly  be  found  by 
the  Jury  to  have  been  guilty  of  contributory  negligence. 

3.  Street  bailboads,  §  131* — when  evidence  sufficient  to  establish 
negligence  in  operation.  A  Jury  is  warranted  in  finding  a  motor- 
man  guilty  of  negligence  who  operates  a  street  car  at  a  high  rate 
of  speed  in  a  direction  opposite  to  that  in  which  such  cars  would 
ordinarily  be  run  in  approaching,  without  giving  proper  signals,  a 
street  crossing,  the  view  from  which  is  obstructed. 

4.  Negligence,  §  198* — when  question  of  due  care  or  contributory 
negligence  for  court.  It  is  only  where  the  important  facts  touching 
on  the  question  of  contributory  negligence  are  undisputed  that  the 
court  has  the  right  to  declare,  as  a  matter  of  law,  that  a  party 
was  not  in  the  exercise  of  due  care  or  that  he  was  guilty  of  con- 
tributory negligence. 

5.  Negligence,  f  198* — when  question  of  due  care  and  contribu* 
tory  negligence  for  jury.  Where  important  facts  are  in  dispute,  the 
questions  of  due  care  and  contributory  negligence  is  pre-eminently 
one  of  fact  for  the  Jury. 

6.  Street  bailboads,  §  94* — when  person  may  assume  that  motor* 
man  will  give  signal  and  have  car  under  control.  On  the  ques- 
tion of  contributory  negligence  in  a  personal  injury  action,  the 

•See  Illinois  Note*  Direst,  Vol*.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 
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plaintiff,  about  to  pass  over  a  street  crossing,  is  Justified  in  assum- 
ing that  the  motorman  of  the  defendant's  street  car  will  obey  the 
law  by  sounding  his  gong  on  approaching  the  crossing  and  will 
have  his  car  under  proper  control. 

7.  Street  baelroads,  §  64* — what  degree  of  care  required  in 
operation  of  cars  at  street  crossings.  It  is  incumbent  upon  persons 
operating  street  cars  to  exercise  a  greater  degree  of  care  and 
watchfulness  at  street  crossings  or  intersections  than  at  other 
places  along  the  route. 

8.  Street  railroads,  §  133* — when  question  of  negligence  in  oper- 
ation of  car  upon  approaching  crossing  for  jury.  The  question  of 
the  negligence  of  a  street  car  company's  servant  in  operating  its 
car  on  approaching  a' crossing,  haying  regard  for  the  travel  at  that 
point,  is  for  the  jury. 


Amos  Jones,  Appellant,  v.  Lottie  Yeeck  et  al.,  Appel- 
lees. 

(Not  to  be  reported  In  f nil.) 

Appeal  from  City  Court  of  Alton;  the  Hon.  James  E.  Dunnegan, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1915. 
Affirmed.    Opinion  filed  December  1,  1915. 

Statement  of  the  Case. 

Action  by  Amos  Jones,  plaintiff,  against  Lottie 
Veeck,  Julius  F.  Veeck,  Julius  Veeck  and  Eosa  L. 
Veeck,  defendants,  to  recover  commissions  for  the  sale 
or  exchange  of  real  estate.  From  a  judgment  against 
him,  the  plaintiff  appeals. 

J.  V.  E.  Mabsh,  for  appellant. 

William  P.  Boynton,  for  appellees. 

Mb.  Justice  Boggs  delivered  the  opinion  of  the  court. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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Abstract  of  the  Decision. 

1.  Principal  and  agent,  §  72* — when  agent  acting  for  both  par- 
tie*  not  entitled  to  recover  commission.  While  an  agent's  right  of 
recovery  against  his  principal  for  commissions  will  not  be  defeated 
where  the  latter  had  knowledge  that  the  agent  was  also  acting 
for  the  other  party  to  the  transaction  and  consented  to  his  receipt 
of  compensation  therefor,  lack  of  such  knowledge  and  consent  on 
the  part  of  the  principal  will  defeat  the  agent's  action. 

2.  Appeal  and  ebbob,  §  1411* — when  verdict  not  disturbed  on 
appeal.  Where  there  is  a  direct  conflict  of  evidence  as  to  the 
knowledge  of  a  principal  that  his  agent  was  also  acting  for  the 
other  party  to  the  transaction  and  as  to  the  principal's  consent 
that  the  agent  should  receive  compensation  therefor,  the  question 
is  one  for  the  jury,  whose  verdict  will  not  be  disturbed  on  appeal 
in  the  absence  of  serious  errors  in  the  rulings  on  the  admission  of 
testimony  or  in  the  instructions. 

3.  Appeal  and  ebror,  §  1712* — when  errors  abandoned  in  argu- 
ment not  considered.  Where  the  appellant  wholly  abandons  in  his 
argument  certain  assignments  of  error  on  the  record,  the  Appel- 
late Court  is  not  required,  under  the  rules,  to  give  them  any  atten- 
tion. 

4.  Bbokebs,  §  84* — when  evidence  as  to  why  transaction  not  com- 
pleted competent.  In  a  real  estate  broker's  action  against  his  prin- 
cipal for  commissions  for  effecting  a  sale  or  exchange  of  property, 
evidence  as  to  why  the  transaction  was  never  consummated  held 
competent  as  tending  to  show  that  the  broker  had  forfeited  his  right 
to  commission. 

5.  Appeal  and  ebbob,  f  1410* — when  verdict  not  disturbed  on 
appeal.  In  the  absence  of  serious  error  in  the  rulings  of  the  trial 
court  where  the  questions  involved  are  principally  those  of  fact, 
the  Appellate  Court  is  not  warranted  in  disturbing  the  verdict  of 
the  jury  unless  it  is  against  the  manifest  weight  of  evidence. 

*8ee  Illinois  Notes  Digest,  Vol*.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 
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Michael  Harrold,  Appellant,  v.  City  of  East  St.  Louis, 

Appellee. 

1.  Municipal  corporations,  §  1139* — when  city  liable  for  unau- 
thorized acts  of  officers  in  misapplying  proceeds  of  tax  levy  to  pay 
tax  warrants.  An  action  in  assumpsit  will  lie  in  favor  of  a  bona 
fide  holder  for  value  of  tax  warrants  duly  issued  by  the  proper 
authorities  of  a  city  in  anticipation  of  a  tax  properly  authorized 
and  levied,  where  the  proceeds  of  the  levy  have  been  diverted  by 
the  constituted  city  authorities  to  the  payment  of  other  debts  of 
the  city,  and  the  holder  of  such  warrants  will  not  be  confined  to 
his  remedy  against  the  city  officers,  so  unauthorizedly  diverting 
such  funds,  and  their  bondsmen. 

2.  Municipal  corporations,  §  1139* — when  proceeds  of  tax  levy 
to  pay  tax  warrants  trust  fund  to  pay  holders  of  warrants.  Where 
anticipation  tax  warrants  have  been  issued,  the  proceeds  from  such 
tax  levy  when  collected  constitute  a  trust  fund  in  the  hands  of  the 
city,  levying  the  tax,  in  favor  of  the  holders  of  the  warrants. 

3.  Assumpsit,  f  13* — when  lies  against  municipal  corporation. 
An  action  in  assumpsit  will  lie  against  a  municipal  corporation 
to  recover  money  owing  in  equity  and  good  conscience. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
Gbobgk  A.  Crowe,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.  Reversed  and  remanded.  Opinion  filed  Decem- 
ber 1,  1915. 

Dan  McGlynn  and  B.  H.  Canby,  for  appellant. 

S.  W.  Baxter  and  T.  L.  Fekete,  for  appellee ;  John 
E.  Hamlin,  of  counsel. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court. 

This  is  an  action  in  assumpsit  brought  by  appellant, 
plaintiff  below,  against  the  appellee,  defendant  below, 
in  the  Circuit  Court  of  St.  Clair  county.  The  declara- 
tion is  on  the  common  counts,  to  which  appellee  pleaded 
the  general  issue.  The  damages  claimed  are  $25,000. 
A  jury  was  waived  and  the  cause  tried  by  the  court. 

•See  IUInele  Notes  Digest,  Vole.  XI  to  XV,  and  Cumulative  Quarterly,  tame 
topic  and  ■oetlon  number. 
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The  trial  court  found  the  issues  for  appellee 
and  rendered  judgment  in  bar  of  action  and  for  costs, 
from  which  judgment  the  present  appeal  is  prosecuted. 

The  facts  in  the  case  are  substantially  undisputed. 
The  evidence  shows  that  in  January,  1912,  the  city 
council  of  the  City  of  East  St.  Louis  passed  its  appro- 
priation ordinance  for  the  fiscal  year  1912,  appropriat- 
ing the  sum  of  $576,000  for  the  various  city  expenses. 
In  June  of  the  same  year,  the  annual  tax  levy  ordi- 
nance was  passed  to  meet  such  appropriation.  The 
city  having  exhausted  the  funds  in  its  treasury,  on  Au- 
gust 19,  1912,  passed  an  ordinance  authorizing  the 
mayor  and  city  comptroller  to  issue  anticipation  war- 
rants against  the  taxes  levied  for  the  year  1912  to  the 
amount  of  $194,431.02f,  being  seventy-five  per  cent,  of 
said  tax  levy.  The  evidence  further  shows,  and  it  is  in 
fact  conceded,  that  the  warrants  in  evidence  in  this 
case  were  a  part  of  the  issue  that  was  authorized  and 
that  said  issue  was  within  the  seventy-five  per  cent, 
limit  provided  by  law. 

The  evidence  further  shows  that  in  December,  1912, 
the  mayor  and  city  comptroller  issued  other  anticipa- 
tion warrants  amounting  to  over  $26,000,  which  with 
the  amount  theretofore  authorized  and  issued  made  a 
total  of  $221,699.86,  being  in  excess  of  seventy-five  per 
cent. 

The  evidence  further  shows  that  when  the  certifi- 
cates of  the  mayor  and  city  comptroller  showing  that 
the  original  issue  of  warrants  was  within  the  seventy- 
five  per  cent,  limit  provided  by  law  were  delivered 
to  the  Southern  Illinois  Trust  Company,  the  warrants 
were  issued  by  the  city  and  delivered  to  the  persons  in 
whose  favor  they  were  drawn,  and  were  presented  for 
payment  to  the  Southern  Illinois  Trust  Company,  and 
that  company,  in  behalf  of  the  Continental  and  Com- 
mercial National  Bank  of  Chicago,  paid  the  amount  of 
the  warrants  to  the  holders. 

The  evidence  further  shows  that  appellant  purchased 
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these  warrants  from  the  Continental  and  Commercial 
National  Bank,  and  paid  their  full  face  value,  with  ac- 
crued interest.  In  fact,  it  is  admitted  by  appellee  that 
appellant  obtained  such  warrants  for  value  and  in 
good  faith,  and  also  that  sufficient  funds  were  received 

'  from  the  taxes  of  1912  by  the  city  treasurer  to  have 
redeemed  said  warrants  in  full. 

The  evidence  further  shows  that  one  Fred  Gerold 
was  the  city  treasurer  of  the  City  of  East  St.  Louis 
during  the  year  1912,  and  up  to  May  5,  1913 ;  that  as 
such  city  treasurer  he  was  ex  officio  town  collector  of 
taxes  for  the  Town  of  East  St.  Louis,  and  his  de- 
linquent return  to  the  county  treasurer  shows  that  the 
net  amount  of  city  taxes  of  the  City  of  East  St.  Louis 
collected  by  him  for  the  year  1912,  was  $154,231.98. 
And  in  his  monthly  report  to  the  city  council  for  the 
month  of  April,  1913,  he  charged  himself,  as  city 
treasurer,  with  having  received  this  amount  from  the 
city  tax  revenue  for  the  year  1912. 

The  evidence  further  shows  that  out  of  the  taxes  re- 
ceived by  Fred  Gerold,  city  treasurer  of  said  city,  for 
the  year  1912,  he  redeemed  anticipation  warrants 
drawn  against  these  taxes  to  the  amount  of  $112,530.84 ; 
that  included  in  the  anticipation  warrants  so  redeemed 
by  him  were  about  $26,000  of  warrants.issued  in  Decem- 
ber, 1912,  to  make  what  was  called  the  "Christmas 
pay,"  that  is,  to  pay  the  policemen,  firemen  and  other 
city  employees  for  back  salary  owing  them.  There 
were  also  included  $6,765.19  of  anticipation  warrants 
drawn  by  the  mayor  and  city  comptroller  against  this 
tax  levy  during  the  months  of  January,  February, 
March  and  April,  1913.  The  limit  that  lawfully  could 
be  drawn  was  $194,431.02,  consequently  the  treasurer, 

•  in  paying  the  $26,000  and  the  $6,675.19  of  warrants 
issued  as  above  set  forth,  paid  out  in  excess  of  the 
seventy-five  per  cent,  limit  the  sum  of  $27,268.84.  The 
difference  between  the  amount  of  taxes  received  by  the 
city  treasurer,  viz.:  $154,231.98,  and  the  amount  of 
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anticipation  warrants  redeemed  by  him,  $1X2,530.84,  is 
the  sum  of  $41,701.14,  and  this  amount,  the  evidence 
shows,  he  paid  out  in  taking  up  warrants  drawn  and 
issued  by  the  mayor  and  city  comptroller  for  current 
expenses  authorized  by  the  city  council,  instead  of 
using  said  funds  to  take  up  said  anticipation  warrants. 

The  evidence  further  shows  that  a  demand  was  made 
upon  Fred  Gerold,  city  treasurer,  to  pay  the  anticipa- 
tion warrants  held  by  appellant  after  said  treasurer 
had  received  the  taxes  for  the  year  1912,  against  which, 
said  warrants  were  drawn,  and  that  said  treasurer 
stated  he  had  no  funds  to  pay  them.  Thereafter  a  de- 
mand in  writing,  with  a  list  of  the  warrants  attached, 
was  served  on  Frank  Keating,  the  successor  of  Gerold 
as  such  city  treasurer,  and  he  too  failed  to  pay  them 
on  the  ground  that  he  had  no  funds.  The  controlling 
question,  therefore,  in  this  case  is,  can  appellant  re- 
cover from  appellee,  the  City  of  East  St.  Louis,  the 
amount  unpaid  on  said  anticipation  warrants  held  by 
him,  or  is  his  only  remedy  against  Fred  Gerold,  former 
city  treasurer  of  said  city  and  his  bondsmen. 

Appellant  contends,  first,  that  the  statute  (chapter 
146a,  sec.  2,  Eev.  St.  1911,  J.  &  A.  fl  11525),  by  author- 
ity of  which  the  anticipation  tax  warrants  in  evidence 
were  issued,  imposes  the  duty  upon  the  "proper  au- 
thorities" of  the  municipal  corporation  issuing  and 
disposing  of  such  warrants,  to  set  apart  and  hold  the 
taxes  against  which  they  are  drawn  for  their  payment, 
and  for  any  negligent  or  wrongful  failure  to  perform 
this  duty,  after  the  taxes  have  been  collected  and  are 
in  the  municipal  treasury,  the  city  will  become  liable 
generally  to  the  holders  of  the  warrants  to  the  extent 
of  the  taxes  so  received,  as  for  money  had  and  received 
to  the  use  of  the  warrant  holders. 

The  second  contention  is  that  irrespective  of  the  re- 
quirements of  the  statute,  if  a  city,  having  made  pro- 
vision for  issuing  warrants  in  anticipation  of  a  tax 
already  levied,  in  payment  of  the  ordinary  and  neces- 
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sary  expenses  thereof,  issues  and  disposes  of  such  war- 
rants, and  after  the  taxes  out  of  which  such  warrants 
are  payable  have  been  collected  and  are  in  the  city  treas- 
ury, the  city,  either  by  the  direct  act  of  its  council,  or 
by  and  through  the  wrongful  acts  of  its  duly  author- 
ized officials  in  charge  of  the  administration  of  its  fiscal 
affairs,  causes  said  taxes  to  be  diverted  from  the  pay- 
ment of  said  warrants,  and  to  be  applied  to  other  cor- 
porate purposes,  the  city  will  thereby  make  itself  liable 
generally  to  the  holders  of  the  warrants  to  the  amount 
of  such  taxes  so  diverted. 

On  the  other  hand,  appellee  claims  that  there  is  no 
liability  on  its  part  to  appellant  in  this  case  for  the 
reason  that  these  anticipation  warrants  held  by  ap- 
pellant provide  on  their  face  that  they  are  to  be  paid 
out  of  the  taxes  of  1912  and  not  otherwise,  and  that 
appellant's  sole  remedy  to  recover  the  amount  owing 
to  him  on  said  warrants  is  by  suing  the  former  treas- 
urer of  said  city  and  his  bondsmen. 

The  Supreme  Court  of  this  State  in  the  cases  of 
City  of  Springfield  v.  Edwards,  84  111.  626;  Law  v. 
People,  87  111.  385;  and  Fuller  v.  Heath,  89  111.  295, 
define  the  law  governing  municipal  corporations  which 
are  already  indebted  up  to  the  constitutional  limit  in 
reference  to  issuing  anticipation  warrants  against  a 
tax  already  levied.  T^hese  limitations  were,  first,  that 
the  tax  appropriated  must  at  the  time  be  actually 
levied;  second,  the  legal  effect  *of  the  contract  between 
the  corporation  and  the  individual  made  at  the  time  of 
issuing  and  accepting  the  warrants  on  the  treasury 
must  operate  to  prevent  any  liability  to  accrue  on  the 
contract  against  the  corporation,  the  duty  remaining 
for  the  proper  officers  to  collect  and  pay  over  the  tax ; 
that  for  any  failure  in  that  regard,  the  remedy  must 
be  against  the  officers,  and  not  against  the  corporation. 
Otherwise  a  contingent  debt  would  in  this  way  be  in- 
curred by  the  corporation.  The  effect  of  these  de- 
cisions was  to  relieve  municipal  corporations  indebted 
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up  to  the  constitutional  limit,  in  issuing  anticipation 
warrants  against  a  tax  already  levied,  from  all  duty  or 
responsibility  for  the  application  of  the  taxes  when 
collected  to  the  payment  of  the  warrants  drawn 
against  it,  and  to  cast  that  duty  upon  the  officers,  who 
are  by  law  required  to  collect  and  pay  over  the  taxes. 

At  the  time  these  cases  were  decided,  there  was  no 
statute  in  this  State  regulating  and  controlling  the 
manner  in  which  municipal  corporations  might  issue 
anticipation  warrants  against  a  tax  already  levied.  Af- 
ter these  decisions  were  rendered,  such  a  statute  was 
enacted.  The  Legislature  by  an  Act  approved  May 
31,  1879,  in  force  July  1, 1879,  and  which  with  amend- 
ments made  in  1901,  is  now  chapter  146a,  Eev.  St.  1911 
(J.  &  A.  fiff  11524-11527),  provided  by  section  2  of  said 
Act  (J.  &  A.  If  11525)  the  manner  in  which  municipal 
corporations  might  thereafter  issue  anticipation  war- 
rants against  a  tax  already  levied.  This  section  makes 
it  lawful  for  "the  proper  authorities"  of  the  munici- 
pal corporations  therein  mentioned,  whenever  there  is 
not  sufficient  money  in  the  treasury  to  meet  and  defray 
the  ordinary  and  necessary  expenses  thereof,  to  pro- 
vide a  fund  to  meet  said  expenses  by  issuing  and  dis- 
posing of  warrants  drawn  against  and  in  anticipation 
of  any  taxes  already  levied  by  "said  authorities ' 9  for 
the  payment  of  the  ordinary  and  necessary  expenses 
thereof,  to  the  extent  of  seventy-five  per  centum 
of  the  total  amount  of  any  such  tax  levy.  The 
proviso  to  the  section  requires  that  the  warrants 
shall  show  upon  their  face  that  they  are  payable  solely 
from  said  taxes  when  collected  and  not  otherwise,  and 
shall  be  received  by  any  collector  of  taxes  in  payment 
of  the  taxes  against  which  they  are  issued.  The  last 
clause  thereof  provides:  "And  which  taxes  against 
which  said  warrants  are  drawn  shall  be  set  apart  and 
held  for  their  payment. ' ' 

The  language  of  the  last  clause  of  this  section  is  gen- 
eral.   It  names  no  one  to  perform  the  duties  which  it 
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imposes,  and  its  application  is  to  be  determined 
from  a  consideration  of  the  entire  section  when  read 
together  as  a  whole.  When  so  read,  it  is  at  once  per- 
ceived that  no  one  is  mentioned  anywhere  in  the  sec- 
tion to  whom  the  duty  of  setting  apart  and  holding 
the  taxes  for  the  payment  of  the  warrants  can  be  re- 
ferred, except  "the  proper  authorities,"  who  have  al- 
ready levied  the  tax,  and  who  have  drawn  and  issued 
the  warrants  against  the  same.  This  section  confers 
a  power,  to  be  exercised  in  a  certain  way,  and  subject 
to  certain  prescribed  limitations,  burdened  with  the 
performance  of  a  certain  duty,  annexed  to  the  exercise 
of  the  power ;  the  duty  being  imposed  upon  those  upon 
whom  the  power  is  conferred. 

This  section  of  the  statute  has  never  been  construed 
by  the  Supreme  Court  with  reference  to  the  question 
as  to  whether  the  last  clause  creates  a  corporate  duty, 
for  the  negligent  or  wrongful  failure  to  perform  which, 
the  municipality  may  become  liable  to  the  warrant 
holder  generally,  in  the  same  way  that  it  may  become 
liable  for  its  negligent  or  wrongful  failure  to  perform 
any  other  duty  devolved  upon  it  by  law.  It  would  seem, 
however,  that  the  holding  of  the  Supreme  Court  made 
before  the  enactment  of  this  statute,  as  applied  to 
municipal  corporations  indebted  beyond  the  constitu- 
tional limit,  to  the  effect  that  the  only  remedy  of  the 
warrant  holder  is  against  the  collecting  officers  for  a 
failure  to  pay  the  warrants  when  the  taxes  have  been 
collected,  has  been  abrogated  by  this  statute ;  that  while 
the  warrants  create  no  debt  against  the  municipality, 
being  payable  solely  from  the  taxes,  when  collected 
and  not  otherwise,  yet  the  statute  imposes  the  duty 
upon  the  municipal  authorities  issuing  the  warrants,  to 
set  apart  and  hold  the  taxes,  against  which  the  war- 
rants are  drawn,  when  collected,  for  their  payment, 
and  that  for  the  negligent  or  wrongful  failure  to  per- 
form that  duty,  the  municipal  corporation  may  render 
itself  liable,  in  the  same  way,  and  to  the  same  extent 
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that  it  may  become  liable  for  the  nonperformance  of 
any  other  duty  imposed  upon  it  by  law.  The  fact  that 
some  municipal  corporations  in  the  State  may  be  in- 
debted up  to  the  constitutional  limit,  in  no  way  affects 
the  competency  of  the  Legislature  to  impose  this  duty 
upon  all  municipal  corporations  in  the  State  issuing 
anticipation  warrants  under  this  statute.  It  is  not  in 
violation  of  section  12,  article  9,  of  the  Constitution 
which  prohibits  municipal  corporations  from  becoming 
indebted  beyond  five  per  cent,  of  the  value  of  their  tax- 
able property.  The  act  does  not  create  a  debt  or  claim 
against  any  municipal  corporation.  If  no  person  suf- 
fers damage  from  a  failure  to  perform  the  duty,  no 
debt  or  charge  will  ever  be  created.  The  fact  that  a 
cause  of  action  may  arise  from  the  neglect  of  this  duty 
is  no  more  a  debt  against  the  city  or  municipal- 
ity than  is  the  ri^ht  of  recovery  against  such  munic- 
ipality for  any  other  wrong  or  injury.  City  of  Chicago 
v.  Manhattan  Cement  Co.,  178  111.  372. 

If  our  construction  of  the  statute  in  this  respect  is 
correct,  then  the  duty  of  the  municipalities  issuing  an- 
ticipation warrants  to  set  apart  and  hold  the  taxes 
against  which  they  are  drawn  for  their  payment,  is 
precisely  analogous  to  the  duty  of  cities  and  villages 
making  local  improvements  uqder  the  Local  Improve- 
ment Act  of  this  State,  to  set  apart  and  hold  the  special 
taxes  or  assessments  against  which  vouchers  and 
bonds  have  been  issued  for  their  payment. 

Sections  73  and  90  of  the  Local  Improvement  Act 
(chapter  24,  Eev.  St.  1911,  J.  &  A.  flff  1464,  1465)  pro- 
vide that  no  person  or  persons  taking  any  contract 
from  any  city,  village  or  town  and  agreeing  to  be  paid 
out  of  special  assessments  or  special  taxes,  shall  have 
any  claim  or  lien  upon  the  city,  village  or  town  in  any 
event,  except  from  the  collection  of  the  special  assess- 
ments or  special  taxes  made  for  the  work  contracted 
for,  and  no  person  or  persons  accepting  the  vouchers 
or  bonds  provided  for  in  the  act  shall  have  any  claim 
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or  lien  upon  the  city,  town  or  village  in  any  event,  for 
the  payment  of  such  vouchers  or  bonds,  except  from 
the  collection  of  the  assessment  against  which  such 
vouchers  or  bonds  are  issued.  Section  12,  art.  Ill, 
eh.  24,  Eev.  St.  1911,  provides  that  all  money  re- 
ceived on  any  special  assessment  shall  be  held  by  the 
treasurer  as  a  special  fund  to  be  applied  to  the  pay- 
ment of  the  improvement  for  which  the  assessment  was 
made,  and  said  money  shall  be  used  for  no  other  pur- 
pose whatever,  unless  to  reimburse  such  corporation 
for  money  expended  for  such  improvement. 

The  Supreme  Court  in  passing  on  these  sections  of 
the  Local  Improvement  Statute  has  held  that  a  city 
is  powerless  to  make  itself  liable  by  ordinance  for 
special  assessment  bonds,  vouchers  or  interest.  Vil- 
lage of  Park  Ridge  v.  Robinson,  198  111.  571. 

However,  the  court  in  said  case  states  an  exception 
to  the  doctrine  of  nonliability  in  the  following  lan- 
guage :  '  '  As  a  general  rule,  it  will  be  found  that  in  the 
cases  in  which  the  municipal  corporation  has  been 
held  to  a  general  liability,  there  has  been  some  wrong- 
ful act,  negligence  or  default  on  its  part  which  in- 
juriously affected  the  rights  of  the  claimant.' ' 

In  the  case  at  bar,  one  of  the  grounds  of  recovery 
claimed  by  appellant  is  that  the  taxes  against  which 
the  anticipation  warrants  were  issued  were  collected 
and  received  by  the  city  treasurer,  and  that  under  the 
statute  it  was  the  duty  of  the  city  to  set  apart  and  hold 
these  taxes  for  the  payment  of  the  warrants.  The  city 
neglected  and  failed  to  do  this,  but  on  the  contrary, 
has  drawn  warrants  on  its  treasurer,  and  has  allowed 
him  to  pay  out  the  funds  in  his  hands  which  should 
have  been  used  for  the  payment  of-  these  anticipation 
warrants,  whereby  appellant's  right  to  have  his 
warrants  paid  out  of  said  tax  was  wholly  lost. 

In  the  case  of  Conway  v.  City  of  Chicago,  237  HI., 
pages  135  and  136,  the  Supreme  Court  in  passing  on 
the  provisions  of  the  above  mentioned  sections  73  and 
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90  of  the  Local  Improvement  Act,  and  section  13,  art. 
ni,  ch.  24,  Eev.  St.  1911  (J.  &  A.  IF  1313),  says :  "The 
improvement  having  been  projected  by  the  city  as 
an  improvement  to  be  paid  for  by  special  assess- 
ment, the  city  is  not  liable,  generally,  for  any  unpaid 
balance  due  the  contractor.  The  liability  of  the  city, 
both  under  the  law  and  under  the  contract  with  ap- 
pellee, is  limited  to  the  amount  of  the  special  assess- 
ments actually  collected  for  this  improvement  and 
which  have  not  been  paid  over  to  appellee.  *  *  * 
Where  the  special  assessment  has  been  levied  and  col- 
lected by  the  city  and  nothing  remains  to  be  done  ex- 
cept to  pay  it  to  the  party  entitled  to  it,  assumpsit  is  a 
proper  remedy  to  compel  the  city  to  pay  it  over. 9  9  The 
court  further  says:  "The  funds  collected  from  this 
special  assessment  constituted  a  trust  fund  to  pay  for 
the  improvement,  and  the  city  had  no  right  to  transfer 
them  to  other  funds  and  draw  on  them  indiscrimi- 
nately for  pay  rolls  of  inspectors,  engineers,  account- 
ants and  other  officers  and  employees  of  the  special 
assessment  department,  without  regard  to  the  improve- 
ment with  respect  to  which  such  services  were  ren- 
dered or  expenses  incurred.  *  *  *  Appellant 
having  thus  wrongfully  diverted  these  amounts  is  lia- 
ble therefor  in  this  action/ ' 

The  court  further  says:  "While  appellee's  owner- 
ship of  past-due  bonds  issued  in  anticipation  of  this 
special  assessment  is  a  necessary  element  in  his  right 
to  recover  in  this  case,  still  this  is  not  a  suit  upon  the 
bonds  in  the  sense  that  the  recovery  must  be  according 
to  the  tenor  and  effect  of  the  instruments,  but  it  is 
essentially  a  suit  against  the  city  for  money  had  and 
received  to  the  use  of  appellee  which  in  good  conscience 
ought  to  be  paid  to  him. ' ' 

It  would  seem  that  the  duty  of  the  city  to  pay 
vouchers  or  bonds  issued  under  the  Local  Improve- 
ment Act  out  of  special  assessments  against  which 
they  are  drawn,  when  the  special  assessment  has  been 
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collected,  is  no  greater  than  the  duty  of  a  city,  having 
issued  anticipation  warrants  against  a  tax  levy  to  set 
apart  and  hold  the  taxes  against  which  they  are  drawn 
for  their  payment.  It  is  a  statutory  duty  in  each  case. 
As  the  Supreme  Court  holds  the  city  liable  in  the  one 
case  we  see  no  reason  why  it  should  not  in  the  other. 

Appellee  relies  on  the  case  of  Schvlenburg  <&  Boeck- 
ler  Lumber  Co.  v.  City  of  East  St.  Louis,  63  111.  App. 
214,  that  being  a  case  where  plaintiff,  said  Lumber  Com- 
pany, brought  suit  against  the  City  of  East  St.  Louis 
upon  the  theory  that  it  was  also  the  holder  of  antici- 
pation warrants ;  that  the  taxes  out  of  which  such  war- 
rants should  have  been  redeemed  had  actually  been 
collected,  but  that  the  funds  derived  thereby  had  been 
wrongfully  and  tortiously  diverted  to  pay  other  ex- 
penses of  the  city,  in  which  case  the  city  was  held  not 
liable.  We  believe,  however,  since  the  amendment  of 
1901  to  the  statute  in  reference  to  issuing  anticipation 
warrants,  and  in  view  of  the  holding  of  the  Supreme 
Court  in  Conway  v.  City  of  Chicago,  supra,  that,  the 
Schulenburg  &  Boeckler  case,  supra,  would  not  be  an 
authority  in  this  case  and  should  not  be  followed,  the 
statute  having  been  materially  amended  since  such  de- 
cision was  rendered. 

We  further  believe  that  appellant  has  the  right  to 
recover  from  appellee  in  this  case  on  the  ground  that 
in  equity  and  good  conscience,  having  received  from 
its  city  treasurer  the  funds  derived  from  the  taxes 
out  of  which  these  warrants  held  by  appellant  were  to 
have  been  paid,  and  having  expended  these  funds  in 
the  payment  of  its  ordinary  current  expenses  and  the 
city  having  had  the  benefit  of  said  funds,  it  would  be 
liable  to  the  appellant  therefor  in  an  action  of  assump- 
sit for  money  had  and  received. 

It  is  conceded  in  this  case,  both  by  appellant  and 
appellee,  that  tRe  anticipation  warrants  issued  in  this 
case  do  not  create  any  indebtedness  against  the  city; 
that  it  amounts  in  effect  to  an  assignment  to  the  appel- 
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lant  of  so  much  of  the  taxes  then  levied  as  is  necessary 
to  pay  said  warrants.  That  being  true,  the  city  had 
no  right  whatever,  after  said  warrants  had  been  issued 
and  the  city  had  received  the  money  on  the  same  as 
provided  by  statute,  to  receive  or  expend  said  taxes, 
and  having  done  so  it  would  be  liable  therefor. 

We  further  hold  that  having  caused  the  issue  of  said 
anticipation  warrants  and  having  received  the  funds 
therefor,  it  was  the  duty  of  the  city  to  in  no  way  hin- 
der or  delay  the  holder  of  said  warrants  from  receiv- 
ing payment  therefor  out  of  the  taxes  to  be  collected ; 
that  rightly,  it  was  the  duty  of  the  city  authorities  to 
see  to  it  that  the  funds  necessary  to  take  up  these  an- 
ticipation warrants  be  set  aside  when  collected  and 
held  as  a  trust  fund  for  said  purpose.  The  city  au- 
thorities have  failed  and  neglected  so  to  do,  but  instead 
thereof  have  issued  warrants  directed  to  its  treasurer, 
and  with  knowledge  thereof  have  allowed  said  treas- 
urer, out  of  the  funds  which  he  had  collected,  and 
which  should  have  been  held  as  a  trust  fund  to  take  up 
said  anticipation  warrants,  to  expend  said  funds  in 
the  payment  of  said  warrants  so  drawn  for  the  ordi- 
nary running  expenses  of  said  city. 

There  is  quite  a  line  of  decisions  in  this  State  to  the 
effect  that  an  action  in  assumpsit  will  lie  to  recover 
money  owing  in  equity  and  good  conscience  from  one 
person  to  another,  even  though  that  person  should  be 
a  municipal  corporation,  such  as  the  defendant  in  this 
case,  some  of  which  we  will  refer  to. 

In  the  case  of  Trustees,  etc.  v.  Trustees,  etc.,  81  111. 
470,  being  a  case  where  trustees  of  schools,  as  such, 
are  sued  for  funds  which  came  into  the  hands  of  their 
treasurer  and  were  appropriated  by  them  as  such 
trustees,  were  sought  to  be  held  as  trustees  of  schools 
in  action  to  recover  said  funds,  the  court  at  page  473 
says:  "But  it  is  said  that  this  money  was  paid  to  the 
treasurer  as  an  individual,  and  the  trustees  controlled 
it  as  individuals,   and  the  recovery  should  be  had 
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against  them  as  individuals.  The  money  was  ordered 
to  be  paid  to  the  treasurer,  and  not  the  individual  hold- 
ing the  office;  and  he  received  it  as  treasurer,  loaned 
it  as  treasurer,  and  the  trustees  ordered  him  to  pay 
it  out  as  treasurer.  Nor  did  the  trustees  assume  the 
control  of  the  fund  as  individuals.  All  they  did,  so  far 
as  we  can  see,  was  as  trustees  and  not  as  individuals. 

"But  it  is  said  that  the  treasurer  had  no  power,  as 
an  officer,  to  receive  the  money,  nor  did  the  trustees' 
have  a  right  to  control  it  as  officers.  To  admit  this 
position  would  be  to  hold  that  the  corporation  could  be 
held  liable  for  no  wrongful  act  of  its  officers.  If, 
through  mistake,  they  should  collect  money  not  owing 
to  the  fund,  and  it  were  placed  in  the  treasury,  the 
corporation  could  hold  it,  and  the  person  wronged 
would  be  compelled  to  look  to  the  individual  officers 
for  his  money.  It  would  be  to  hold  that  whatever 
funds  found  their  way  into  the  school  treasury,  they 
might  hold  it,  however  unjust  or  dishonest.  Such  can- 
not be  the  law,  as  it  shocks  every  principle  of  right. 
Such  corporations,  like  individuals,  must,  when  they 
obtain  and  hold  the  money  of  another,  be  held  to  re- 
fund it.  There  are  many  acts  of  such  officers  for  which 
such  corporations  are  not  liable,  but  this  is  not  of  that 
class. ' ' 

In  the  case  of  City  of  Elgin  v.  Joslyn,  136  111.  525, 
being  an  action  in  assumpsit  brought  by  John  Joslyn 
against  the  City  of  Elgin  to  recover  for  work  and  ma- 
terials furnished  by  appellee  in  the  construction  of  the 
Elgin  water  works.  The  declaration  contained  the  com- 
mon counts  only.  There  was  a  written  contract  be- 
tween the  parties,  but  the  claim  as  made  is  for  extras 
and  extra  work  and  materials.  At  page  530  the  court 
says:  "The  undisputed  evidence  on  both  sides  shows, 
that,  at  a  certain  point,  the  city  took  charge  of  the 
work  and  finished  it."  At  page  532  the  court  says: 
"When  plaintiff  quit  the  work  begun  by  him,  he  left  in 
the  hands  of  the  city  certain  materials,  tools  and  ma- 
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chinery.  The  materials  were  used,  and  the  tools  and 
machinery  were  destroyed  by  the  city  in  the  completion 
of  the  work.  It  is  objected,  that  the  plaintiff  was 
allowed  to  introduce  evidence  of  these  facts  upon  the 
trial,  and  to  recover  for  the  value  of  the  property  thus 
used  up  and  destroyed. 

' '  It  is  claimed,  that  the  act  of  the  city  in  using  and 
appropriating  this  property  of  the  plaintiff  was  a  tort, 
and  that  the  city  is  not  liable  in  this  action  of  assump- 
sit. Appellant's  position  is,  that  assumpsit  will  not  lie 
when  property  is  wrongfully  taken,  unless  it  is  con- 
verted into  money,  or  money's  worth,  or  there  has  been 
a  subsequent  promise  to  pay  for  the  same.  We  do  not 
think  that  such  is  the  law  as  applied  to  the  facts  of  this 
case.  The  act  of  the  city  may  have  been  tortious,  but 
the  plaintiff  had  the  right  to  waive  the  tort  and  sue  in 
assumpsit,  as  the  city  applied  the  property  to  its  own 
use  and  benefit.  Where  one  wrongfully  takes  the 
goods  of  another  and  applies  them  to  his  own  use,  the 
owner  may  waive  the  tort,  and  charge  the  wrongdoer 
in  assumpsit  on  the  common  counts,  as  for  goods  sold, 
or  money  received.  (Toledo,  W.  &  W.  Ry.  Co.  v.  Cheiv, 
67  111.  378. )" 

In  the  case  of  Highway  Com'rs  v.  City  of  Blooming- 
ton,  253  111.  164,  an  action  of  assumpsit  based  upon 
the  common  counts,  was  brought  by  the  Highway  Com- 
missioners of  tte  Town  of  Bloomington  against  the  City 
of  Bloomington  to  recover  from  said  city  the  amount 
of  taxes  collected  on  property  in  Bloomington  town- 
ship, located  within  the  corporate  limits  of  the  City 
of  Bloomington  and  paid  over  by  the  collector  of  rev- 
enue to  the  city  under  the  third  provision  of  section  16 
of  the  Road  and  Bridge  Law  as  amended  in  1909  (J.  & 
A.  fl  9643).  This  law  had  been  previously  declared 
unconstitutional,  and  this  suit  was  brought  to  recover 
said  taxes  for  that  reason.  In  this  case  the  court  dis- 
cusses at  great  length  the  right  to  bring  actions  of  as- 
sumpsit in  this  character  of  cases  and  cites  numerous 
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authorities,  both  in  this  State  and  in  other  States  and 
from  the  United  States  Supreme  Court  reports. 

At  page  174  the  court  says :  "The  action  of  assumpsit, 
under  the  common  counts  for  money  had  and  re- 
ceived, is  an  appropriate  remedy  to  enforce  the  equita- 
ble obligation  arising  from  the  receipt  of  money  by  one 
person  which  belongs  to  another  and  which  in  equity 
and  justice  should  be  returned.  (Gaines  v.  Miller,  111 
U.  S.  395 ;  Pairty  v.  Pauly,  107  Cal.  8 ;  Brown  v.  Wood- 
ward, 75  Conn.  254;  Wilson  v.  Turner,  164  111.  398.) 
The  action  is  in  form  ex  contractu,  but  the  alleged  con- 
tract being  purely  fictitious,  the  right  to  recover  does 
not  depend  upon  any  principles  of  privity  of  contract 
between  the  plaintiff  and  the  defendant  and  no  privity 
is  necessary.  *  *  *  The  right  to  recover  is  gov- 
erned by  principles  of  equity  although  the  action  is  at 
law.  The  action  is  maintainable  in  all  cases  where  one 
person  has  received  money  or  its  equivalent  under  such 
circumstances  that  in  equity  and  good  conscience  he 
ought  not  to  retain  it  and  which  ex  aequo  et  bono  be- 
longs to  another.  (Jackson  v.  Hough,  38  W.  Va.  236 ; 
Merchants9  Bank  v.  Barnes,  47  L.  R.  A.  737.)" 

Again  at  page  175  the  court  says :  "A  public  quasi 
corporation,  such  as  a  county,  which  receives  taxes 
and  applies  them  all  to  its  own  use  when  it  should  pay 
bonds  issued  by  the  town  out  of  such  taxes,  is  liable  to 
such  town  therefor.  (Strough  v.  Jefferson  County,  119 
K.  Y.  212;  23  N.  E.  Rep.  552.)  Where  a  county  re- 
ceives money  belonging  to  other  persons  without  au- 
thority it  must  refund  to  such  persons.  (Chapman  v. 
County  of  Douglas,  107  U.  S.  348.)  Where  taxes  are 
paid  to  a  county  by  a  sheriff  when  they  should  have 
been  paid  to  a  fcity,  the  city  may  recover  such  taxes 
from  the  county.  (Salem  v.  Marion  County,  25  Ore. 
449;36Pac.  Rep.  163.)  *  *  *  Where  a  school  trus- 
tee expends  money  for  the  actual  benefit  of  township 
schools  which  by  law  he  is  required  to  pay  over  to 
another  school  corporation,  such  township  is  liable  to 
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such  corporation  for  the  amount  of  money  thus  ex- 
pended. (Center  School  Totvnship  v.  School  Cotn'rs, 
150  Ind.  168;  49  N.  E.  Rep.  961.) " 

In  the  case  of  Warner  v.  City  of  New  Orleans,  167 
U.  S.  467,  the  court  in  passing  on  a  question,  not  un- 
like the  one  at  bar,  says :  ' '  One  who  purchases  prop- 
erty and  pays  for  it  in  warrants  drawn  upon  a  par- 
ticular fund,  the  creation  of  which  depends  largely  on 
his  own  action,  is  under  an  implied  obligation  to .  do 
whatever  is  reasonable  and  fair  to  make  that  fund 
good.  He  cannot  certainly  so  act  as  to  prevent  the 
fund  being  made  good,  and  then  say  to  his  vendor,  You 
must  look  to  the  fund,  and  not  to  me. ' f 

In  the  case  of  City  of  Louisiana  v.  Wood,  102  U.  S., 
page  298,  being  a  case  where  the  municipal  authorities 
of  the  City  of  Louisiana,  Missouri,  in  order  to  avoid 
the  effect  of  a  statute  recently  passed,  prohibiting  the 
issuing  of  city  bonds,  dated  the  bonds  of  a  date  an- 
terior of  the  passage  of  the  statute.  Mr.  Justice  Waite, 
in  disposing  of  that  case,  uses  the  following  language : 
"In  Moses  v.  Macferlan,  2  Burr.  1005,  it  is  stated  as 
a  rule  of  the  common  law  that  an  action  'lies  for  money 
paid  by  mistake,  or  upon  a  consideration  which  hap- 
pens to  fail,  or  for  money  got  through  imposition. ' 
The  present  action  can  be  sustained  on  either  of  these 
grounds.  The  money  was  paid  for  bonds  apparently 
well  executed,  when  in  fact  they  were  not,  because  of 
the  false  date  they  bore.  This  was  clearly  money  paid 
by  mistake.  The  consideration  on  which  the  payment 
was  made  has  failed,  because  the  bonds  were  not,  in 
fact,  valid  obligations  of  the  city.  And  the  money  was 
got  through  imposition,  because  the  city,  with  intent 
to  deceive,  pretended  that  the  false  date  the  bonds 
bore  was  the  true  one.  While,  therefore,  the  bonds  can- 
not be  enforced,  because  defectively  executed,  the 
money  paid  for  them  may  be  recovered  back.  As  we 
took  occasion  to  say  in  Marsh  v.  Fulton  County,  10 
Wall.  676 :    '  The  obligation  to  do  justice  rests  upon  all 
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persons,  natural  or  artificial,  and  if  a  county  obtains 
the  money  or  property  of  others  without  authority, 
the  law,  independent  of  any  statute,  will  compel  resti- 
tution or  compensation. '  *  *  *  The  only  contract 
actually  entered  into  is  the  one  the  law  implies  from 
what  was  done,  to  wit :  that  the  city  would,  on  demand, 
return  the  money  paid  to  it  by  mistake,  and,  as  the 
money  was  gotten  under  a  form  of  obligation  which 
was  apparently  good,  that  interest  should  be  paid  at 
the  legal  rate  from  the  time  the  obligation  was  denied. 
That  contract  the  plaintiffs  seeks  to  enforce  in  this  ac- 
tion and  no  other. 9 ' 

It  will  be  observed  from  an  examination  of  the  above 
authorities  that  municipal  corporations  are,  like  in- 
dividuals, held  to  account  for  money  received  by  them, 
which  in  equity  and  in  good  conscience  belongs  to  an- 
other, and  that  an  action  in  assumpsit  will  lie  in  favor 
of  the  person  to  whom  the  money  belongs  against  such 
municipal  corporations  to  recover  the  same.  In  the 
case  at  bar  it  would  certainly  seem  that  the  City  of 
East  St.  Louis  having,  through  its  officers,  obtained 
the  funds  which  legally  and  equitably  should  have  gone 
in  payment  of  anticipation  warrants  held  by  appellant, 
would  be  liable  therefor  to  the  extent  that  the  revenue, 
which  should  have  gone  in  payment  of  said  warrants, 
was  so  used  by  said  city,  and  this  we  believe  to  be  the 
holding  of  our  Supreme  Court  in  this  character  of 
case. 

A  great  deal  was  said  in  the  oral  argument  of  this 
case  and  in  the  written  briefs  with  reference  to  the 
dual  nature  of  a  city,  and  while  the  authorities  hold 
that  a  city  has  such  dual  relations  and  that  so  far  as 
those  functions  are  concerned  which  are  held  to  be  gov- 
ernmental, the  city  is  not  liable  for  the  action  of  its 
officers,  still  we  do  not  believe  that  the  duties  of  cities 
in  the  carrying  out  and  the  execution  of  its  or- 
dinary affairs  as  a  city  comes  under  that  head.    In 
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those  matters  it  is  liable  for  its  acts  and  the  acts  of  its 
officers,  just  the  same  as  an  individual. 

For  the  reaons  above  set  forth,  we  believe  this  cause 
should  be  reversed  and  remanded  for  further  proceed- 
ings not  inconsistent  with  the  views  herein  expressed. 

Reversed  and  remanded. 


Margaret  Harroun,  Appellee,  v.  T.  E.  Benton,  Appel- 
lant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Williamson  county;  the  Hon. 
Benjamin  W.  Pope,  Judge,  presiding.  Heard  In  this  court  at  the 
March  term,  1915.    Affirmed.    Opinion  filed  December  1,  1915. 

Statement  of  the  Case. 

Action  by  Margaret  Harroun,  plaintiff,  against  T.  E. 
Benton,  defendant,  in  the  Circuit  Court  of  Williamson 
county,  to  recover  for  personal  injuries  alleged  to  have 
been  sustained  as  a  result  of  the  negligent  operation 
of  defendant's  automobile.  From  a  judgment  for 
plaintiff  for  $700,  defendant  appeals. 

The  declaration  was  in  six  counts,  in  general,  charg- 
ing defendant  with  negligence  in  the  operation  of  his 
automobile,  and  with  driving  such  automobile  at  a 
speed  in  excess  of  twenty-five  miles  an  hour,  with  fail- 
ing to  give  warning  of  its  approach,  and  with  failing 
to  stop  when  it  was  apparent  that  plaintiff's  horse 
was  frightened  thereby.  Defendant  pleaded  the  gen- 
eral issue,  and  on  a  trial  by  jury  plaintiff  recovered  a 
verdict. 

It  appeared  that  plaintiff  and  a  Mrs.  Sanders  drove 
to  the  home  of  a  Mrs.  Newton,  in  a  one-horse  buggy, 
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for  the  purpose  of  buying  some  eggs.  Just  prior  to  the 
accident  plaintiff  and  Mrs.  Sanders  were  sitting  in  the 
buggy  on  the  north  side  of  the  road  in  front  of  Mrs. 
Newton's  house,  talking  to  Mrs.  Newton.  The  horse 
and  buggy  were  facing  west.  While  the  women  were 
talking  Mrs.  Newton  stated  to  plaintiff  and  Mrs. 
Sanders  that  an  automobile  was  crossing  the  bridge. 
It  appeared  that  this  bridge  was  about  five  or  six  hun- 
dred feet  east  of  where  the  horse  was  standing. 

It  further  appeared  that  plaintiff  and  Mrs.  Sanders 
at  once  alighted  and  plaintiff  went  around  to  the 
horse's  head,  and  taking  hold  of  the  bridle  began  lead- 
ing the  horse  into  a  lot  at  Mrs.  Newton's.  Plaintiff 
testified  that  as  soon  as  she  heard  that  an  automobile 
was  coming,  she  and  Mrs.  Sanders  at  once  got  out, 
and  she  took  hold  of  the  horse's  bridle;  that  the  auto- 
mobile was  coming  at  a  rate  of  speed  estimated  by  her 
at  from  thirty  to  thirty-five  miles  per  hour;  that  the 
horse  at  once  became  frightened,  and  began  to  kick 
and  plunge  and  dragged  her  into  the  lot  and  circled 
around  and  finally  threw  her  to  the  ground.  Plaintiff 's 
chief  injury  was  to  her  knee,  which  she  testified  was 
still  swollen  and  caused  her  pain  at  the  time  of  the 
trial,  some  six  months  after  the  injury.  Evidence  for 
defendant  tended  to  contradict  plaintiff  as  to  the  speed 
at  which  the  car  was  running  at  the  time  of  the  acci- 
dent, and  to  show  that  the  horse  was  inside  the  lot 
when  the  car  passed,  and  did  not  become  frightened 
until  after  the  car  passed. 

Denison  &  Spiller,  for  appellant. 

Neely,  Gaiajmore,  Cook  &  Potter,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court. 
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Abstract  of  the  Decision. 

1.  Appeal  and  error,  §  1411* — when  verdict  not  disturbed. 
Where  the  evidence  is  conflicting  the  verdict  will  not  be  disturbed 
on  appeal  unless  on  a  careful  reading  of  the  evidence  it  can  be  said 
that  the  verdict  is  against  its  manifest  weight. 

2.  Appeal  and  ebror,  §  1411* — when  verdict  will  not  be  set  aside. 
Where  the  evidence  is  conflicting  a  verdict  will  not  be  set  aside  if 
the  facts  and  circumstances,  by  a  fair  and  reasonable  intendment, 
will  warrant  the  verdict,  although  such  verdict  may  appear  to  be 
against  the  strength  and  weight  of  the  evidence. 

3.  Trial,  §  153* — what  is  province  of  jury  regarding  evidence. 
It  is  the  peculiar  province  of  the  jury  to  weigh  evidence  and  to 
reconcile  it  if  possible,  or  to  decide  the  issues  according  to  the 
weight  of  the  evidence,  if  the  evidence  is  irreconcilable. 

4.  Automobiles  and  garages,  §  3* — when  instructions  drawn 
on  theory  that  law  governing  operation  of  automobiles  inapplicable 
to  team  on  private  grounds  properly  refused.  In  an  action  to  re- 
cover for  personal  injuries  alleged  to '  have  been  sustained  as  a 
result  of  the  alleged  negligent  operation  of  defendant's  automobile, 
frightening  plaintiff's  horse  and  causing  plaintiff  to  be  thrown 
down  and  injured,  where  it  appeared  that  at  the  time  of  the  acci- 
dent plaintiff '8'  horse  was  in  a  private  lot  to  which  plaintiff  had 
led  it  from  the  highway  on  the  approach  of  the  automobile,  instruc- 
tions requested  by  defendant  drawn  on  the  theory  that  the  law 
governing  the  operation  of  automobiles  on  public  highways  did  not 
apply  to  teams  on  private  grounds,  held  properly  refused. 

5.  Instructions,  §  151* — when  requested  instruction  properly 
refused.  Requested  instructions  substantially  covered  by  Instruc- 
tions already  given  are  properly  refused. 

6.  Instructions,  §  96* — how  instructions  on  credibility  of  wit- 
nesses should  be  framed.  Instructions  as  to  the  credibility  of 
witnesses  should  be  general  in  character  and  should  not  call  par- 
ticular attention  to  any  witness. 

7.  Damages,  §  127* — when  verdict  not  excessive.  In  an  action 
to  recover  for  personal  injuries,  where  it  appeared  that  plaintiff 
sustained  an  injury  to  her  knee  as  well  as  being  otherwise  bruised 
and  injured,  but  where  the  evidence  was  conflicting  as  to  the  extent 
of  plaintiff's  injuries,  a  verdict  for  plaintiff  for  seven  hundred  dol- 
lars held  not  excessive,  it  appearing  that  at  the  time  of  the  trial 
plaintiff  was  still  suffering  from  the  injuries,  and  was  more  or  less 
disabled  thereby. 


•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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Eliza  A.  Todd,  Administratrix  of  the  Estate  of  Jona- 
than N.  Todd,  Deceased,  Appellee,  v.  Louisville  & 
Nashville  Railroad  Company,  Appellant. 

1.  Trial,  §  155* — what  is  province  of  jury  as  to  evidence. 
Where  the  evidence  Is  conflicting  it  is  for  the  jury  to  say  what 
facts  are  proved. 

2.  Appeal  and  error,  §  1411* — when  verdict  not  disturbed  on 
appeal.  The  finding  of  a  jury  as  to  what  facts  are  proved  by  con- 
flicting evidence  will  not  be  disturbed  unless  there  was  error  in 
rulings  on  evidence  or  in  instructions. 

3.  Cashiers,  }  307* — how  relation  of  carrier  and  passenger  may 
arise.  The  relation  of  passenger  and  carrier  is  contractual,  and  re- 
quires the  assent  of  the  carrier,  express  or  implied,  before  it  can 
arise. 

4.  Carriers,  I  306* — when  assent  to  receive  person  as  passenger 
not  implied.  No  assent  of  a  carrier  to  receive  a  person  as  a  pas- 
senger can  be  implied  unless  the  passenger  presents  himself  in  a 
proper  manner  and  condition,  and  at  a  proper  time  and  place. 

5.  Carreers,  $  251* — when  duty  arises  to  accept  and  transport  per- 
sons desiring  to  become  passengers.  A  railroad  company  owes  to 
persons  desiring  to  be  transported  the  duty  of  accepting  and  trans- 
porting them,  provided  they  present  themselves  at  a  proper  time 
and  place,  and  in  a  proper  manner  and  condition,  and  tender  or 
are  willing  to  pay  the  necessary  fare. 

6.  Carriers,  $  310* — when  person  may  become  a  passenger.  A 
person  may  be  a  passenger  on  a  railroad  train  without  procuring 
a  ticket. 

7.  Carriers,  §  310* — when  person  without  ticket  becomes  pas- 
senger.  A  person  who  boards  a  train  and  reaches  a  place  of  safety 
thereon  is  a  passenger  although  the  agent  of  the  carrier  refuses  to 
sell  such  passenger  a  ticket,  and,-  although  defendant's  porter  at- 
tempts to  prevent  such  passenger  from  entering  the  train,  provided 
the  passenger  is  able  and  willing  to  pay  fare,  and  provided  he  is  in 
a  proper  condition  to  be  received  as  such. 

8.  Carriers,  %  480* — when  question  whether  passenger  in  proper 
condition  to  be  received  for  jury.  Whether  a  passenger  is  in  a 
proper  condition  to  be  received  as  such  is  a  question  of  fact  for 
the  jury  on  the  evidence. 

9.  Carriers,  %  476* — when  evidence  sufficient  to  sustain  finding 
that  passenger  not  intoxicated.     In  an  action  to  recover  for  the 
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death  of  plaintiff's  intestate,  where  there  was  evidence  that  de- 
ceased attempted  to  board  a  moving  train  and  had  reached  a  place 
of  safety  thereon  but  was  pushed  off  the  steps  of  a  car  by  defend-  , 
ant's  porter,  causing  deceased  to  fall  under  the  wheels  and  be  killed, 
evidence  of  plaintiff  held  sufficient,  if  believed,  to  sustain  plaintiff's 
claim  that  at  such  time  deceased  was  not  intoxicated  and  was 
ready,  able  and  willing  to  pay  his  fare,  although  there  was  also 
evidence  that  shortly  prior  to  attempting  to  board  the  train  de- 
ceased had  been  drinking. 

10.  Cabbiebs,  ft  278* — what  is  duty  of  carrier  to  protect  passenger 
from  injury.  A  person  who  boards  a  train  and  is  ready,  able  and 
willing  to  pay  his  fare  is  a  passenger,  if  not  intoxicated,  although 
shortly  prior  to  boarding  the  train  such  passenger  may  have  been 
drinking,  and  as  such  is  entitled  to  the  use  of  reasonable  care  and 
diligence  on  the  part  of  the  carrier  and  its  servants  to  protect 
him  from  Injury. 

11.  Cabbiebs,  §  535* — when  trespasser  may  not  be  forcibly 
ejected.  A  railroad  company  has  no  right  while  a  train  is  in  mo- 
tion to  forcibly  eject  a  trespasser  who  has  reached  a  place  of  safety 
on  the  train,  and  will  be  liable  for  any  injury  caused  by  such 
ejection  before  the  train  has  been  stopped  so  that  ejection  will 
not  endanger  such  trespasser's  life. 

12.  Railroads,  §  517* — what  duty  owed  to  trespasser.  A  rail- 
road company  owes  no  duty  to  a  trespasser  other  than  that  owed  to 
other  strangers. 

13.  Cabbiebs,  §  535* — what  is  right  of  trespasser  as  to  freedom 
from  injury.  A  trespasser  on  a  train  does  not,  by  being  such, 
forfeit  the  right  inhering  in  every  person  as  against  every  other 
person  to  be  free  fr^om  wilful  and  intentional  injury  by  such  other 
person. 

14.  Cabbiebs,  §  340* — when  liable  for  acts  of  servants.  A  rail- 
road company  is  liable  for  the  acts  of  a  servant  within  the  scope 
of  the  duty  and  authority  of  such  servant 

15.  Cabbiebs,  $  340* — when  porter  acts  within  scope  of  his  au- 
thority. In  an  action  to  recover  for  the  death  of  plaintiff's  intes- 
tate where  there  was  evidence  that  deceased  attempted  to  board  a 
moving  train  and  had  reached  a  place  of  safety  thereon  but  was 
pushed  off  the  steps  of  a  car  by  defendant's  porter,  causing  de- 
ceased to  fall  under  the  wheels  and  be  killed,  held  that  the  act  of 
the  porter  was  within  the  scope  of  his  authority. 

16.  Cabbiebs,  §  480* — when  question  whether  passenger  attempt- 
ing to  board  train  guilty  of  contributory  negligence  for  jury.  In 
an  action  to  recover  for  the  death  of  plaintiff's  intestate,  where 
there  was  evidence  that  deceased   attempted  to  board  a  moving- 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 
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train  and  had  reached  a  place  of  safety  thereon,  but  was  pushed 
off  by  defendant's  porter,  causing  deceased  to  fall  under  the  wheels 
and  be  killed,  but  where  the  evidence  was  conflicting,  the  question 
whether  deceased  was  guilty  of  negligence  contributing  to  his 
death  held  a  question  of  fact  for  the  jury. 

17.  Carriers,  §  526* — when  evidence  sufficient  to  sustain  finding 
that  porter  forcibly  pushed  person  from  car.  In  an  action  to  re- 
cover for  the  death  of  plaintiff's  intestate,  where  there  was  evi- 
dence that  deceased  attempted  to  board  a  moving  train  and  reached  • 
a  place  of  safety  thereon,  but  was  pushed  from  the  steps  of  a 
car  by  defendant's  porter,  causing  deceased  to  fall  under  the  wheels 
and  be  killed,  but  where  the  evidence  was  conflicting,  held  that  a 
finding  of  the  jury  that  such  porter  forcibly' pushed  deceased  from 
the  car  should  not  be  disturbed,  it  appearing  that  the  question  was 
fairly  presented  to  the  jury. 

18.  Instructions,  §  151* — when  requested  instructions  properly 
refused.  Requested  instructions  containing  correct  principles  of 
law  applicable  to  a  case  are  properly  refused  where  they  are  cov- 
ered by  others  already  given. 

19.  Instructions,  §  20* — when  properly  refused.  Instructions 
calling  the  attention  of  the  jury  to  their  examination  prior  to  being 
accepted  and  sworn  are  properly  refused. 

20.  Appeal  and  error,  §  1490* — when  exclusion  of  evidence  not 
reversible  error.  In  an  action  to  recover  for  the  death  of  plaintiff's 
intestate,  where  there  was  evidence  that  deceased  attempted  to 
board  a  moving  train  and  reached  a  place  of  safety  thereon,  but 
was  pushed  from  the  steps  of  a  car  by  defendant's  porter,  causing 
deceased  to  fall  under  the  wheels  and  be  killed,  the  refusal  of  the 
trial  court  to  permit  the  examination  by  defendant  of  a  witness 
called  by  it  as  to  an  alleged  statement  made  by  the  witness,  such 
examination  being  sought  for  the  purpose  of  refreshing  the  recol- 
lection or  of  awakening  the  conscience  of  the  witness,  held  not 
reversible  error  although  the  court  might  properly  have  allowed  the 
examination,  it  not  appearing  that  the  ruling  affected  the  case  in 
any  material  way. 

Appeal  from  the  Circuit  Court  of  Hamilton  county;  the  Hon. 
Jacob  R.  Creighton,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.    Affirmed.    Opinion  filed  December  1,  1915. 

James  M.  Hamill  and  Chables  P.  Hamill,  for  appel- 
lant. 

H.  Andebson  and  T.  H.  Creighton,  for  appellee. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  tamo 
topic  and  section  number. 
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Mb.  Justice  Boggs  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  brought  by  appellee, 
against  the  Louisville  &  Nashville  Railroad  Company, 
to  recover  damages  for  the  death  of  her  husband.  .  The 
declaration  as  originally  filed  consisted  of  five  counts. 
The  trial  court,  however,  instructed  the  jury  to  find 
for  the  defendant  on  the  first  two  counts. 

The  third  count  avers  that  Todd  was  waiting  to  be- 
come a  passenger,  and  was  ready,  willing  and  able  to 
pay  his  fare  after  he  had  entered  the  train ;  that  while 
he  was  endeavoring  to  do  so,  the  defendant  negligently 
started  its  train  and  by  its  servants  violently,  care- 
lessly, negligently  and  improperly  pushed  Todd  off 
the  train,  while  in  motion,  causing  him  to  fall  under 
the  wheels. 

The  fourth  count  is  practically  the  same  as  the  third. 
The  fifth  count  alleges  that  while  Todd  was  endeavor- 
ing to  enter  the  train,  the  defendant's  servants  seized 
him  with  great  force  and  violently  pushed,  pulled  and 
struck  him  to  prevent  him  from  entering  the  train,  and 
negligently  and  improperly  caused  him  to  fall  under 
the  wheels  of  the  train. 

The  defendant  filed  the  general  issue,  a  trial  was 
had  and  the  jury  returned  a  verdict  for  $3,000.  A  mo- 
tion for  a  new  trial  was  overruled,  and  judgment  ren- 
dered, from  which  judgment  this  appeal  is  taken. 

The  facts  as  they  appear  from  the  evidence  are  that 
Todd,  a  man  of  about  thirty-five  years  of  age,  living 
at  Bell  Prairie,  Illinois,  where  he  operated  a  telephone 
exchange  and  was  engaged  in  the  insurance  business, 
on  the  day  he  was  killed  went  to  Carmi  to  transact 
some  business  with  the  agents  of  the  Insurance  Com- 
pany for  which  he  was  working.  Todd  finished  his 
business  at  Carmi  with  the  insurance  agents  between 
1 :30  and  2  o  'clock  in  the  afternoon.  The  train  from 
McLeansboro  was  due  to  leave  about  3 :20.  It  is  claimed 
by  appellant  that  Todd  left  the  insurance  office  and 
went  more  or  less  directly  to  the  L.  &  N.  station,  where 
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he  tried  to  buy  a  ticket  about  2  o'clock  p.  m.,  but  the 
agent  refused  to  sell  him  one  because,  as  the  agent 
testified,  he  appeared  to  be  under  the  influence  of 
liquor.  It  is  also  claimed  by  appellant  that  Todd  went 
to  a  saloon  not  far  from  the  railroad  station  where  he 
was  seen  to  take  two  or  three  drinks.  Todd  returned 
to  the  station  perhaps  twenty  minutes  before  train 
time,  where  he  was  seen  by  several  persons  to  drop  his 
overcoat,  breaking  a  bottle  of  whisky  he  had  in  the 
pocket.  After  this  he  returned  to  the  saloon  and  pur- 
chased one  or  two  bottles  of  whisky  and  then  came 
back  to  the  station,  where  he  was  seen  talking  with 
an  insurance  man  named  Garrison  at  the  time  the  train 
pulled  in. 

The  evidence  on  the  part  of  appellant  is  also  to  the 
effect  that  Todd  at  this  time  was  more  or  less  under 
the  influence  of  liquor  and  was  pronounced  by  several 
witnesses  who  testified  on  the  trial  to  be  intoxicated. 
On  the  part  of  appellee  the  evidence  is  to  the  effect 
that  while  Todd  may  have  taken  two  or  three  drinks  he 
was  not  intoxicated,  but  was  apparently  sober  at  the 
time  he  was  seen  at  the  railroad  station  just  prior  to 
the  accident.  ' 

The  undisputed  evidence  is  also  to  the  effect  that 
Todd  was  having  a  more  or  less  heated  conversation 
with  a  man  by  the  name  of  Garrison  at  the  time  the 
train  pulled  in.  The  train  waited  at  the  station  some 
three  or  four  minutes  and  the  evidence  of  appellant 
tends  to  show  that  the  bell  rang  and  the  train  had  be- 
gun to  move  before  Todd  attempted  to  get  on,  while 
the  evidence  of  appellee's  witnesses  is  to  the  effect 
that  Todd  attempted  to  board  the  train  before  it 
started.  The  evidence  of  all  the  witnesses  who  saw 
the  accident  is  that  Todd  attempted  to  get  on  the  train 
at  the  front  end  of  the  smoker.  As  to  what  happened 
after  Todd  attempted  to  board  the  train  there  is  a 
conflict  of  evidence,  the  witnesses  for  appellant  testi- 
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fying  to  the  effect  that  Todd  was  intoxicated  and  that 
the  colored  porter  refused  to  let  him  get  on  the  train 
on  account  of  such  intoxication.  The  evidence  of  ap- 
pellant is  further  to  the  effect  that  the  colored  porter 
was  between  Todd  and  the  train  when  the  rear  end  of 
the  smoker  came  along,  and  that  he  prevented  Todd 
from  getting  on  the  train  at  this  time,  and  that  when 
the  rear  end  of  the  ladies y  car  came  along  the  porter 
grabbed  the  hand  rails  and  got  on  the  car.  The  train 
at  this  time  was  running  some  six  to  ten  miles  per 
hour.  The  evidence  of  appellant  is  further  to  the  ef- 
fect that  Todd  again  attempted  to  get  on  the  train,  and 
had  apparently  caught  the  rear  hand  rail  of  the  vesti- 
bule coach  next  back  of  the  ladies'  coach,  the  door  of 
which  was  shut,  making  it  impossible  for  him  to  get 
on  there.  Todd  had  his  overcoat  over  his  left  arm,  the 
train  was  moving  rapidly,  whereupon  he  was  thrown 
upon  the  platform  and  rolled  under  the  train.  The 
evidence  of  appellant  further  tended  to  show  that  the 
porter  did  not  touch  Todd  when  he  made  his  last  at- 
tempt to  get  on  the  train.  On  the  other  hand,  the  wit- 
nesses on  the  part  of  appellee  testified  that  the  train 
had  not  started  when  Todd  attempted  to  board  the 
same  at  the  front  end  of  the  smoker;  that  after  he  at- 
tempted to  get  on,  the  porter  prevented  him  from  doing 
so  and  raised  his  hand  and  pushed  him  back.  Todd 
then  tried  to  get  on  the  rear  end  of  the  smoker  where 
the  porter  again  pushed  him  off.  Todd  then  stepped 
back  towards  the  rear  end  of  the  ladies'  coach  and 
took  hold  of  the  handle  bar  and  stepped  on  the  lower 
step.  At  this  time  the  porter  took  hold  of  him  and 
shoved  or  pushed  him  away  and  threw  him  from  the 
car  on  the  edge  of  the  platform,  where  he  fell  under  the 
coach,  was  run  over  and  killed. 

As  in  most  cases,  the  testimony  was  more  or  less 
conflicting,  but  the  above  statement  substantially  cov- 
ers the  same.  There  being  a  conflict  in  the  evidence 
it  was  for  the  jury  to  say  what  facts  were  proved,  and 
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its  finding  cannot  be  disturbed,  if  the  court  did  not  err 
in  its  ruling  on  the  evidence  and  in  the  giving  of  its 
instructions. 

It  is  contended  by  appellant,  first,  that  appellee's 
intestate  was  not  a  passenger  on  appellant's  train; 
second,  that  the  porter  was  acting  beyond  the  scope  of 
his  authority  in  pulling  him  from  the  steps  of  the  car ; 
and  third,  that  the  plaintiff's  intestate  was  killed  or 
mangled  in  endeavoring  to  board  the  car  while  the 
train  was  moving. 

Appellant  devotes  a  large  part  of  its  brief  and  ar- 
gument in  support  of  its  first  proposition  that  Todd 
was  not  a  passenger  at  the  time  the  accident  occurred, 
the  argument  being  that  the  relation  of  passenger  and 
carrier  is  a  contractual  relation  requiring  an  express 
or  implied  assent  on  the  part  of  the  carrier  before  it 
can  arise ;  and  that  there  can  be  no  implied  assent  on 
the  part  of  the  carrier  to  receive  one  who  does  not 
present  himself  in  a  proper  condition  and  manner  and 
at  a  proper  place  and  time. 

In  support  of  this  proposition  counsel  for  appellant 
cites  numerous  authorities,  all  of  which  we  think  sub- 
stantially support  his  proposition,  but  we  do  not  think 
it  follows,  as  a  proposition  of  law  from  the  authorities 
cited,  that  appellee's  intestate  was  not  a  passenger  of 
appellant  at  the  time  of  the  accident.  A  railroad  com- 
pany owes  a  duty  to  persons  desiring  to  be  carried, 
to  accept  and  carry'  such  persons,  providing  they 
present  themselves  at  a  proper  time  and  place,  and  in 
a  proper  manner,  and  condition,  and  tender  or  be  will- 
ing to  pay  the  necessary  fare.  This  proposition  is  so 
elementary  and  fundamental  that  it  needs  no  citation 
of  authorities  for  its  support. 

We  do  not  understand  appellant  to  contend  that  a 
person  must  necessarily  procure  a  ticket  in  order  to 
become  a  passenger  and  we  do  not  understand  that 
to  be  the  law.  Chicago  &  E.  I.  R.  Co.  v.  Jennings,  190 
HL  486 ;  Merrill  v.  Michigan  Cent.  R.  Co.,  158  111.  App. 
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40;  Elliott  on  Bailroads,  sec.  1879;  Pennsylvania  Co. 
v.  McCaffrey,  173  HI.  169;  Illinois  Gent.  R.  Co.  v. 
O'Keefe,  168  111.  115. 

Appellant  contends  that  Todd  applied  at  the  ticket 
office  for  a  ticket  and,  that,  because  of  his  intoxication, 
the  agent  refused  to  sell  him  a  ticket,  that  it  necessa- 
rily followed  that  at  the  time  he  had  not  become  a  pas- 
senger, and  that  when  he  applied  for  admission  to  the 
train  and  the  porter  refused  to  permit  or  allow  him  to 
board  the  train,  that  he  was  still  not  a  passenger.  For 
the  sake  of  the  argument  it  can  be  admitted  that  ap- 
pellant's contention  on  these  points  is  well  taken,  still 
we  are  of  the  opinion  that  notwithstanding  the  fact 
that  the  agent  refused  to  sell  Todd  a  ticket,  and  not- 
withstanding that  the  porter  attempted  to  prevent 
Todd  from  boarding  the  train,  if  Todd  did  board  the 
train,  and  did  reach  a  place  of  safety,  he  would  then 
become  a  passenger,  providing  he  was  able  and  willing 
to  pay  his  fare,  and  providing  also  he  was  in  a  proper 
condition  to  be  received  as  such.  As  to  whether  he 
was  in  proper  condition  and  as  to  whether  he  was 
ready,  able  and  willing  to  pay  his  fare  were  questions 
of  fact  for  the  jury  under  the  evidence.  The  evidence 
on  the  part  of  appellee  if  taken  by  the  jury  was  abun- 
dantly sufficient  to  sustain  appellee's  claim  that  Todd 
at  the  time  he  boarded  the  train  was  not  intoxicated 
and  was  ready,  able  and  willing  to  pay  his  fare,  and 
if  this  be  true,  he  was  then  a  passenger,  and  it  was 
the  duty  of  the  defendant  and  its  servants  to  use  all 
reasonable  care  and  diligence  to  protect  him  as  such. 
We  go  further  and  say  that  we  believe  the  law  in  this 
State  to  be  that,  conceding  Todd  to  have  been  a  tres- 
passer as  claimed  by  the  appellant,  still  if  he  had 
reached  a  place  of  safety  on  the  train  then  even  though 
he  were  a  trespasser,  the  defendant  company  would 
have  had  no  right  to  forcibly  eject  him  while  the  train 
was  in  motion.  Before  the  defendant  could  have  re- 
moved Todd  from  its  train  after  it  had  started,  it  must 
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stop  its  train  so  as  not  to  endanger  his  life,  and  to  do 
otherwise  would  render  the  company  liable. 

Second,  it  is  next  contended  that  even  though  the 
colored  porter  did  push,  pull  or  remove  Todd  from  the 
train,  under  the  circumstances  claimed  by  appellee 
whereby  he  lost  his  life,  that  the  company  would  not 
be  liable  because  the  act  would  be  beyond  the  scope 
of  the  duties  and  authority  of  the  said  porter. 

A  number  of  authorities  are  cited  by  appellant's 
counsel  which  it  insisted  go  in  support  of  their  conten- 
tion that  the  act  of  the  porter  was  without  the  scope 
of  his  authority.  We  have  examined  these  cases  and 
we  find  that  in  not  one  of  them  \s  the  question  of  the 
liability  of  a  railroad  company  for  the  act  of  its  porter 
in  ejecting  a  passenger  from  its  train  involved. 

In  the  case  of  the  Illinois  Cent.  R.  Co.  v.  King,  re- 
ported in  179  HI.  93,  being  one  of  the  cases  relied  on 
by  appellant,  we  find  that  the  question  involved  in  that 
case  was  whether  the  railroad  company  was  liable  for 
the  act  of  its  brakeman  in  ejecting  a  trespasser  from 
one  of  its  freight  trains.  At  page  93  the  court  in  its 
opinion  says:  " Plaintiff  was  a  trespasser,  and  de- 
fendant owed  him  no  duty  other  than  such  as  it  owed 
to  any  stranger.  But  although  he  was  a  trespasser 
he  did  not  forfeit  the  right  which  inheres  in  every 
person  as  against  every  other  person  in  all  conditions, 
that  defendant  should  not  wilfully  and  intentionally 
inflict  an  injury  upon  him.    *     *     * 

"There  was  evidence  tending  to  prove  that  the  act 
of  the  brakeman  was  wilful.  He  pulled  the  plaintiff 
from  under  the  cars  when  the  train  was  running  at  a 
speed  of  six  or  eight  miles  an  hour,  and  manifested 
his  feeling  and  willingness  to  inflict  a  needless  injury 
upon  plaintiff  by  cursing  him  and  throwing  a  stone  at 
him. 

"The  liability  of  defendant  rests  upon  the  further 
question  whether  the  act  of  the  brakeman  was  in  the 
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course,  of  his  employment  and  authqrity  as  a  servant 
of  the  defendant.  If  he  was  acting  within  the  scope 
of  his  duty  and  employment  the  defendant  would  be 
liable  for  his  act, ' '  citing  Chicago  City  Ry.  Co.  v.  Mc- 
Mahon,  103  HI.  485.  "  There  was  no  want  of  evidence 
to  show  that  the  brakeman  did  the  act  within  the  scope 
of  his  duty.  He  testified  as  follows :  l  Our  instructions 
are  to  stop  and  put  them  off  if  we  find  some  one  beat- 
ing their  way. 9  *  *  *  This  evidence  shows  conclu- 
sively that  it  was  within  the  scope  of  his  directions  and 
duties  to  put  trespassers  off  the  train. ' '  The  court  in 
this  case  held  the  railway  company  liable  for  the  act  of 
the  brakeman. 

In  the  case  at  bar  the  porter,  we  think,  in  view  of  the 
evidence  disclosed  by  the  record,  was  acting  within  the 
scope  of  his  authority. 

Again  it  was  contended  by  appellant  that  plaintiff's 
intestate  was  guilty  of  negligence  as  a  matter  of  law  in 
attempting  to  board  a  moving  train.  We  think,  how- 
ever, that  in  view  of  the  conflicting  evidence  as  to  what 
actually  occurred  at  the  time  Todd  attempted  to  board 
the  train,  and  as  to  whether  or  not  he  did  board  the 
train  and  reach  a  place  of  safety,  renders  the  question 
of  whether  he  was  guilty  of  negligence  contributing 
to  his  injury,  a  question  of  fact  for  the  jury.  The 
question  was  fairly  presented  to  the  jury  as  to  whether 
or  not  the  porter  did  forcibly  push  Todd  from  the  cars, 
and  their  finding  in  that  matter  we  think  should  pot  be 
disturbed.  Appellant  also  assigned  error  on  the  giving 
of  instructions  on  the  part  of  appellee  and  on  the 
refusal  of  instruction  offered  by  appellant. 

Appellee  only  offered  two  instructions  and  those 
were  such  as  have  been  frequently  approved  by  this 
and  the  Supreme  Court.  Twenty-four  instructions 
were  given  at  the  request  of  appellant,  and  an  exami- 
nation of  these  instructions  demonstrates  that  the  trial 
court  fairly  instructed  the  jury  on  every  phase  of  ap- 
pellant's case. 
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We  find  that  as  to  the  instructions  {hat  were  refused, 
all  of  them  so  far  as  they  embodied  correct  principles 
of  law  applicable  to- the  case  at  bar  were  covered  by 
other  instructions  given  by  the  court  on  behalf  of  ap- 
pellant. Instruction  thirty-three  asked  by  the  appel- 
lant and  refused  by  the  court  calling  attention  of  the 
jury  to  their  examination  prior  to  their  being  accepted 
and  sworn,  we  think,  was  improper  and  the  trial  court 
was  right  in  refusing  the  same. 

Appellant  also  contended  that  the  court  erred  in  re- 
fusing to  permit  the  witness  Myrle  Sefried,  called  by 
it,  to  be  questioned  in  regard  to  an  alleged  statement 
he  was  claimed  to  have  made  for  the  purpose  of  re- 
freshing his  recollection  or  awakening  his  conscience. 

We  are  inclined  to  the  opinion  that  the  court  should 
have  allowed  these  questions  to  have  been  asked,  but 
we  do  not  think  that  their  refusal  would  constitute  re- 
versible error.  In  fact  we  do  not  see  how  this  ruling 
could  in  any  way  materially  affect  the  case. 

Accordingly  the  judgment  of  the  Circuit  Court  is  af- 
firmed. 

Affirmed. 
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William  George,  Appellee,  v.  Illinois  Central  Railroad 

Company,  Appellant. 

1.  Carriers,  §  482* — when  instruction  erroneous  as  not  conform* 
ing  to  evidence.  In  an  action  of  trespass  by  a  passenger  to  recover 
for  being  wrongfully  removed  from  a  railroad  train  on  the  ground 
that  plaintiff  was  Intoxicated,  an  instruction  that  exemplary  damages 
might  be  awarded  if  it  was  found  that,  in  removing  plaintiff, 
defendant's  servant  threw  plaintiff  down,  held  erroneous,  there 
being  no  evidence  that  such  servant  threw  plaintiff  down  in  re- 
moving him. 

2.  Carriers,  §  482* — when  instruction  that  carrier  has  no  right  to 
remove  intoxicated  passenger  erroneous.  In  an  action  of  trespass 
by  a  passenger  to  recover  for  being  wrongfully  removed  from  a  rail- 
road train  on  the  ground  that  he  was  intoxicated,  an  Instruction 
leaving  to  the  jury  the  question  of  gross  and  slight  intoxication, 
and  telling  the  jury  that  if  plaintiff  was  not  so  intoxicated  as  to  be 
disgusting,  disagreeable  or  annoying  to  other  passengers,  or  likely 
to  become  so,  defendant  had  no  right  to  remove  plaintiff  from  the 
train,  held  erroneous  under  section  1  of  the  Act  of  1911  (J.  &  A. 
U  8887),  providing  that  it  shall  be  a  criminal  offense  to  drink  in- 
toxicating liquor  or  to  be  intoxicated  on  any  railroad  car  used  for 
the  transportation  of  passengers,  or  on  or  about  any  railroad  station 
or  platform. 

3.  Trial,  §  187* — when  question  of  authority  of  servant  raised 
on  motion  for  direction  of  verdict.  In  an  action  of  trespass  to 
recover  for  injury  sustained  by  the  wrongful  act  of  one  alleged  to 
be  a  servant  of  defendant,  a  motion  by  defendant  for  a  peremptory 
instruction  in  its  favor  raises  the  question  of  the  authority  of  such 
alleged  servant. 

,  4.  Carriers,  §  526* — when  evidence  sufficient  to  show  that  con- 
ductor acted  within  scope  of  authority  in  ejecting  person.  In  an 
action  of  trespass  to  recover  for  being  wrongfully  removed  from  a 
railroad  train,  where  it  appeared  that  plaintiff  was  removed  by 
order  of  the  train  conductor  by  one  alleged  to  have  been  a  servant 
of  defendant,  but  where  there  was  no  direct  evidence  as  to  the 
scope  of  such  person's  authority,  a  finding  that  such  act  was  within 
the  scope  of  such  servant's  authority  held  warranted  under  the  evi- 
dence, it  appearing  that  the  jury  were  properly  instructed,  and 
that  there  were  facts  and  circumstances  surrounding  the  case  from 
which  the  jury  might  properly  so  find. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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5.  Trespass,  §  45* — when  evidence  of  justification  competent 
under  general  issue.  Evidence  of  justification  is  competent  under 
a  plea  of  the  general  issue,  though  the  commencement  and  ending 
of  the  declaration  describe  the  action  as  trespass,  provided  the 
body  of  the  declaration  describe  an  action  in  the  nature  of  an  action 
on  the  case. 

6.  Trespass,  §  45* — when  evidence  in  mitigation  of  damages 
admissible  under  general  issue.  Evidence  in  mitigation  of  damages 
is  competent  under  a  plea  of  the  general  issue  although  the  com- 
mencement and  ending  of  the  declaration  describe  the  action  as 
trespass,  provided  the  body  of  the  declaration  describe  an  action  in 
the  nature  of  an  action  on  the  case. 

7.  Pleading,  §  38* — what  part  of  declaration  controls  its  char* 
acter.  The  body  of  a  declaration  and  not  its  commencement  and 
ending  will  control  its  character. 

Appeal  from  the  Circuit  .Court  of  St  Clair  county;  the  Hon. 
Louis  Bernreuter,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.  Reversed  and  remanded.  Opinion  filed  Decem- 
ber 1,  1915. 

Kramer,  Kramer  &  Campbell  and  R.  H.  Wiechert, 
for  appellant;  John  G.  Drennan,  of  counsel. 

James  0.  Miller,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  William  George,  appel- 
lee, against  the  Illinois  Central  Eailroad  Company,  ap- 
pellant, to  recover  damages  for  refusing  to  allow  the 
appellee  to  board  the  appellant's  train  and  for  other- 
wise injuring  the  appellee.  Said  cause  was  tried  and 
a  verdict  for  two  hundred  and  fifty  dollars  was  ren- 
dered for  appellee.  Motions  for  new  trial  and  in  ar- 
rest of  judgment  were  overruled  by  the  court  and  judg- 
ment entered,  from  which  judgment  this  appeal  was 
taken. 

The  evidence  shows  that  William  George,  the  appel- 
lee, was  a  resident  of  Winkle,  Illinois,  a  town  about 
twenty  or  twenty-five  miles  south  of  Lenzburg;  that 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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on  December  22,  1913,  in  company  with  his  wife,  he 
came  to  Lenzburg  to  visit  his  daughter;  he  spent  the 
day  with  his  daughter  and  son-in-law,  and  during  the 
visit  drank  some  whisky.  The  train  from  Lenzburg 
to  Winkle  was  due  about  six  o'clock  p.  m.,  and  appel- 
lee and  his  wife  walked  from  their  daughter's  to  Lenz- 
burg and  arrived  there  about  three  quarters  of  an 
hour  before  the  train  was  due.  They  immediately 
went  to  the  depot  and  purchased  tickets  from  Lenz- 
burg to  Winkle.  At  that  time  appellee  was  sober,  or 
at  least  did  not  show  any  indications  of  drunkenness  to 
the  persons  who  saw  him.  He  immediately  went  across 
the  street  to  a  saloon  and  remained  there  until  the 
train  whistled  for  the  Lenzburg  station,  when  his  wife 
walked  across  the  street  to  the  saloon  and  called  him. 
While  in  the  saloon  appellee  drank  two  beers  and  a 
pony  of  whisky.  On  the  train  in  question  was  a  man 
by  the  name  of  Kerr,  a  watchman  for  appellant,  but 
whose  particular  duties,  powers  and  authority  are  not 
shown  by  the  record.  Appellee  got  on  the  second  step 
of  the  coach  when  Kerr  started  to  take  him  off  the 
train.  The  conductor  came  up  to  the  point  where  ap- 
pellee and  Kerr  were  and  asked  what  was  wrong.  Kerr 
replied  appellee  was  drunk,  whereupon  the  conductor 
said  to  Kerr  not  to  let  him  on  the  train ;  that  he  did 
not  want  any  drunken  men  on  the  train.  Kerr  then 
lifted  appellee  off  the  steps  onto  the  depot  platform 
and  led  him  back  from  the  train  ten  or  twelve  feet  to  a 
place  close  to  the  depot  building. 

Appellee  makes  no  claim  of  any  injury  on  account  of 
being  taken  off  the  train,  except  that  he  claims  he  was 
humiliated  and  prevented  from  continuing  his  journey 
by  reason  thereof.  After  the  train  left  Kerr  went  into 
the  private  office  of  the  station  agent  in  the  depot  build- 
ing, and  appellee,  it  seems,  went  into  the  waiting  room 
of  the  depot,  and  claims  he  did  so  in  order  to  get  a 
refund  on  his  ticket,  but  the  agent  and  his  assistant 
both  testified  that  he  asked  when  the  next  train  would 


Foubth  District — December,  1915.  155 

George  v.  Illinois  Central  Railroad  Co.,  197  111.  App.  152. 

arrive  for  Winkle.  When  appellee  started  towards  the 
door,  Kerr  came  ont  of  the  agent's  office,  and,  as  he 
and  certain  of  the  witnesses  for  appellant  testified, 
started  to  assist  appellee  to  the  depot  platform,  as  he 
was  having  considerable  trouble  on  account  of  his  in- 
toxicated condition.  Certain  of  the  witnesses  for  ap- 
pellee testified  that  when  Kerr  and  appellee  reached 
the  outside  door  of  the  building  Kerr  pushed  appel- 
lee, and  that  he  fell  on  the  depot  platform  with  his  feet 
just  inside  the  doorway. 

On  the  other  hand,  certain  of  appellant's  witnesses 
testified  that  when  he  got  to  the  doorway  he  let  loose 
of  appellee 's  arms  and  that  appellee  in  his  intoxicated 
condition  slipped  upon  the  floor  and  fell.  There  is  a 
conflict  in  the  evidence  at  this  point. 

Kerr  did  not  testify  for  the  reason  that  between  the 
time  of  the  injury  and  the  time  of  the  trial  he  had  left 
defendant's  employ  and  returned  to  the  old  country. 

There  was  no  evidence  as  to  Kerr's  agency  for  the 
appellant,  his  authority  or  the  scope  of  his  duty,  ex- 
cept that  one  witness  testified  that  Kerr  was  a  watch- 
man of  the  appellant,  and  one  witness  referred  to  Kerr 
as  a  special  agent  of  the  appellant,  and  said  that  he 
had  known  of  his  being  after  some  boys  who  stole 
from  freight  rooms  at  Lenzburg  and  Marissa.  After 
the  occurrence  of  the  events  herein  stated,  appellee 
returned  to  the  saloon  where  he  spent  the  night.  The 
next  morning  he  returned  to  his  home  in  Winkle. 

Appellant's  most  serious  contentions  for  a  reversal 
of  this  case  are,  first,  that  the  court  erred  in  giving  ap- 
pellee's  fourth  and  sixth  instructions. 

The  fourth  instruction  is  as  follows : 

"If  a  railway  conductor  orders  a  special  officer  to 
prevent  a  person  who  has  purchased  a  ticket,  and 
who  is  not  drunk,  from  riding  as  a  passenger,  upon 
the  assigned  reason  that  said  person  was  drunk,  and 
it  should  turn  out  to  be  untrue  that  he  was  drunk, 
and  if  the  special  officer  in  whose  custody  he  was  as- 
signed throws  this  passenger  down,  using  language 
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intended  to  wound  the  feelings  of  the  passenger  and 
to  bring  him  into  contempt  and  disgrace,  in  a  suit  for 
trespass  against  the  company  the  jury  may  allow  ex- 
emplary damages. ' ' 

This  instruction  should  not  have  been  given,  as  there 
was  no  evidence  that  Kerr  or  any  one  else  in  ejecting 
appellee  from  the  train  threw  him  down.  Appellee, 
himself,  testified  that  when  ejected  from  the  train  he 
was  not  hurt  and  other  witnesses  who  saw  the  occur- 
rence testified  to  the  same  effect. 

Appellee 's  sixth  instruction  is  as  follows : 

"The  court  instructs  the  jury  that  common  carriers 
are  not  required  to  receive  for  passage  a  drunken  per- 
son, if  such  person  is  intoxicated  to  such  an  extent  as 
to  render  it  probable  that  he  would  be  disgusting,  dis- 
agreeable, or  annoying  to  other  passengers.  But  slight 
intoxication,  such  as  would  not  seriously  affect  the  con- 
duct of  the  passenger,  will  not  justify  the  company  in 
refusing  to  receive  and  carry  him,  and  if  you  believe 
from  the  evidence  in  this  case  that  the  plaintiff  was 
not  drunk,  or  if  you  belieVe  from  the  evidence  that  he 
was  only  slightly  intoxicated,  then  it  is  a  question  for 
you  to  determine  from  all  of  the  evidence  whether  his 
intoxication,  if  you  find  that  he  was  intoxicated,  was 
to  such  an  extent  or  degree  that  he  likely  would  be  an 
improper  person  to  carry  as  a  passenger.  If  you  de- 
termine from  the  evidence  that  he  was  intoxicated  to 
such  a  degree  that  his  conduct  would  be  disgusting 
to  other  passengers,  disagreeable  or  annoying  to  them, 
then  the  conductor  was  justified  in  refusing  him  pas- 
sage on  the  train ;  if  you  do  not  find  from  the  evidence 
that  he  was  intoxicated  to  such  a  degree  then  you  may 
find  for  the  plaintiff. 

1  i  Whether  plaintiff  was  intoxicated  at  all  is  a  ques- 
tion of  fact  for  you  to  determine. 

"Whether  plaintiff  was  slightly  intoxicated  is  also 
a  question  of  fact  for  you  to  determine." 

This  instruction  should  not  have  been  given  as  it 
undertakes  to  submit  to  the  jury  the  question  of  gross 
and  slight  intoxication.  This  instruction  might  have 
been  good  prior  to  the  passage  of  the  act  (section  1 
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of  Act  of  1911,  J.  &  A.  fl  8887)  which  relates  to  per- 
sons being  intoxicated  upon  a  railway  train  or  on  a 
depot  platform  or  in  a  depot  building,  but  since  the 
passage  of  the  statute  in  question,  there  can  be  no 
doubt  that  this  instruction  does  not  state  the  law.  The 
evidence  in  this  case  tended  to  show  that  appellee  was 
staggering  and  reeling,  and  had  to  be  assisted  upon 
the  train,  but  there  is  no  evidence  that  he  was  disagree- 
able or  annoying.  If  this  instruction  states  the  law 
correctly,  then  a  railway  company  cannot  refuse  ad- 
mission to  a  passenger,  no  matter  how  intoxicated  he 
is,  unless  he  is  disgusting,  disagreeable  or  annoying, 
or  likely  to  become  so. 

The  second  contention  of  appellant  is  that  the  court 
erred  in  refusing  its  peremptory  instructions  to  the 
jury  to  find  the  issues  for  the  appellant.  By  this  as- 
signment of  error,  appellant  raises  the  question 
.  whether  or  not  it  is  liable  for  the  alleged  injury  claimed 
to  have  been  suffered  by  him  at  the  depot  building, 
without  further  evidence  showing  the  authority  of  the 
man  Kerr.  While  there  is  no  direct  evidence  as  to  the 
scope  of  Kerr's  authority,  still  we  are  unable  to  say 
that  from  all  the  facts  and  circumstances  surrounding 
the  case  a  jury  would  not  be  warranted  in  finding,  un- 
der the  guidance  of  proper  instructions,  the  scope  of 
Kerr's  authority  to  be  sufficient  to  bind  the  defendant 
in  this  case.  The  court,  therefore,  did  not  err  in  re- 
fusing appellant's  peremptory  instructions. 

It  is  contended  by  appellee  that  the  declaration  is 
"in  trespass,"  and  that,  therefore,  evidence  in  justifi- 
cation and  mitigation  of  damages  are  not  admissible 
under  the  plea  of  the  general  issue  filed  by  appellant 
in  this  case.  In  reply  to  this  contention,  it  may  be  said, 
that  plaintiff's  declaration,  except  in  its  commence- 
ment and  ending,  is  in  the  nature  of  an  action  on  the 
case,  and,  under  the  authorities,  the  body  of  the  decla- 
ration, being  in  case,  would  control  its  character. 
There  was  a  conflict  of  evidence  as  to  what  took  place 
in  the  depot,  and  as  this  case  is  to  be  submitted  to 


158  Appellate  Courts  of  Illinois 

^^^^^^^^— ^^^^^^^^^^^^—  ■         i     ■■   ■   ■  ■■■   ■«  ■■        ■  i    ■      ■■»■■■     -i.  ii  M-.    ■    .—pi   i    m    i  ■  ■      ■  — ^ ,^— . ^— —^— — 

Baker  v.  Pierce,  197  111.  App.  158. 

another  jury  we  will  not  express  any  opinion  in  re- 
gard to  the  weight  of  the  evidence. 

For  the  errors  above  indicated  this  cause  will  be 
reversed  and  remanded. 

\  Reversed  and  remanded. 


Peter  Baker  et  alv  Appellees,  v,  Charles  I.  Pierce,  Ap- 
pellant. 

• 

1.  Equity,  §  285* — when  allegations  and  proof  must  correspond. 
In  equity  pleading,  the  allegations  of  the  bill,  the  evidence  and 
the  decree  must  correspond. 

2.  Reformation  op  instruments,  §  47* — when  evidence  sufficient 
to  show  award  complies  with  intent  of  arbitrators.  In  a  bill  to 
reform  and  correct  the  award  of  arbitrators  and  alleging  that  owing 
to  a  mistake  of  the  scrivener  the  award  did  not  express  the  true 
intent  of  the  arbitrators,  evidence  held  to  show  that  the  award 
correctly  expressed  the  intent  of  the  arbitrators. 

3.  Arbitration  and  award,  §  75* — when  equity  will  not  relieve 
against  error  of  law.  No  relief  can  be  granted  in  equity  for  a 
mistake  of  law  by  arbitrators  in  misunderstanding  the  legal  scope 
and  effect  of  an  award  made  by  such  arbitrators. 

4.  Reformation  of  instruments,  §  11* — what  does  not  constitute 
mutual  mistake.  The  execution  of  a  written  instrument  represent- 
ing the  intention  and  understanding  of  the  parties  at  the  time  of 
execution,  with  full  knowledge  of  the  facts,  will  negative  a  claim 
of  mutual  mistake  and  will  operate  to  defeat  a  bill  to  reform  on 
that  ground,  it  being  not  a  question  of  what  parties  would  have 
intended  had  they  been  better  informed,  but  of  what  they  intended 
as  they  were  informed. 

5.  Reformation  of  instruments,  §  12* — what  necessary  to  re- 
form instrument  on  ground  of  mistake.  In  order  to  justify  the 
reformation  of  a  written  instrument  on  the  ground  of  mistake  it  is 
necessary,  first,  that  the  mistake  be  of  fact  and  not  of  law;  second, 
that  the  mistake  be  proved  by  clear  and  convincing  evidence;  and 
third,  that  the  mistake  be  mutual  and  common  to  both  parties. 

6.  Words  and  phrases,  — mistake  of  law.  A  mistake  of  law  is 
an  erroneous  conclusion  as  to  the  legal  effect  of  known  facts. 


•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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7.  Contracts,  §  205* — when  construction  of  for  court.  The  con- 
struction of  words  in  an  instrument  is  a  matter  of  law. 

8.  Equity,  §  18* — when  parties  not  relieved  because  of  mistake 
of  law.  If  the  words  of  an  Instrument  are  written  as  intended  by 
the  parties,  or  as  they  supposed  the  words  were  written,  when 
executing  the  instrument,  no  relief  can  be  had  either  at  law  or  in 
equity,  no  matter  how  much  the  parties  may  have  mistaken  the 
legal  effect  of  the  words  used. 

9.  Contracts,  §  205* — when  insertion  of  words  for  jury.  The 
insertion  of  words  in  a  written  instrument  is  a  question  of  fact. 

10.  Reformation  of  instruments,  §  11* — when  written  instru- 
ment may  be  reformed.  A  written  instrument  can  be  reformed  only 
for  mistakes  of  fact. 

11.  Reformation  of  instruments,  §  2* — applicability  of  rules  to 
awards  of  arbitrators.  The  rules  applicable  to  the  reformation  of 
written  instruments  apply  to  the  awards  of  arbitrators. 

12.  Arbitration  and  award,  §  52* — what  is  nature  of  award. 
The  awards  of  arbitrators  partake  of  the  character  of  the  findings 
and  judgment  of  a  court,  the  parties  to  the  arbitration  in  effect 
agreeing  to  submit  their  case  to  the  arbitrators  both  on  the  facts 
and  on  the  law. 

13.  Arbitration  and  award,  §  53* — when  finding  and  award  of 
arbitrators  conclusive.  There  is  no  appeal  from  the  finding  and 
award  of  arbitrators  if  the  proceedings  before  them  are  regular. 

14.  Arbitration  and  award,  §  50* — when  awards  may  not  be 
corrected.  Awards  made  by  arbitrators  cannot  be  corrected  for  er- 
rors of  law. 

15.  Arbitration  and  award,  §  64* — when  party  to  arbitration 
agreement  estopped  to  claim  invalidity  of  agreement.  In  a  bill  to 
reform  the  award  of  arbitrators  on  the  ground  of  mistake,  where  it 
appeared  that  some  of  the  parties  to  the  arbitration  did  not  sign 
the  agreement  to  submit  the  cause  to  the  arbitrators,  held  that 
defendant  was  estopped  to  claim  that  the  agreement  was  void  on 
that  ground,  it  appearing  that  defendant  stipulated  at  the  hearing 
that  if  such  other  parties  were  present  they  would  testify  that 
they  had  authorized  complainant  to  enter  into  the  agreement  on 
their  behalf. 

16.  Arbitration  and  award,  §  36* — when  award  void.  An  award 
of  arbitrators  which  is  not  as  broad  as  the  submission  is  void. 

17.  Arbitration  and  award,  §  51* — when  decree  reforming  award 
erroneous.  In  a  bill  to  reform  an  award  of  arbitrators  on  the 
ground  of  mistake,  where  the  evidence  showed  that  the  award 
sought  to  be  reformed  was  as  intended  by  the  arbitrators,  a  decree 
reforming  the  award  held  erroneous. 

•See  Illinois  Note*  Dl*e«t,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
tepie  and  aectloa  number. 
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Appeal  from  the  Circuit  Court  of  Saline  county;  the  Hon.  Will- 
iam N.  Butler,  Judge,  presiding.  Heard  In  this  court  at  the  March 
term,  1915.  Reversed  and  remanded  with  directions.  Opinion  filed 
December  1,  1915. 

Wabben  Nichols  and  Whitley  &  Combe,  for  appel- 
lant. 

Clabk  &  Hutton  and  W.  F.  Scott,  for  appellees. 

« 

Mb.  Justice  Boggs  delivered  the  opinion  of  the  court. 

This  was  an  action  brought  by  Peter  Baker,  Charles 
Baker  and  W.  A.  Grant,  appellees,  complainants  be- 
low, against  Charles  I.  Pierce,  appellant,  defendant 
below,  by  bill  in  chancery  to  reform  an  award  of  ar- 
bitration. 

A  difference  had  arisen,  it  seems,  between  appellees 
and  appellant  in  relation  to  certain  option  contracts. 
On  or  about  the  21st  day  of  March,  1913,  a  contract 
was  entered  into  signed  by  W.  A.  Grant,  one  of  said 
appellees,  who  purported  to  act  also  for  said  Peter 
Baker  and  Charles  Baker,  and  by  appellant  for  the 
submission  of  said  differences  to  arbitration.  The  ar- 
bitrators were  selected  and  on  May  26,  1913,  made 
their  award,  the  terms  of  which  are  as  follows :  1 '  We, 
the  undersigned  commissioners  appointed  by  C.  I. 
Pierce  and  W.  A.  Grant,  as  a  board  of  arbitration  to 
adjust  the  differences  set  forth  in  the  agregnent  here- 
to attached,  after  hearing  all  the  evidence  and  examin- 
ing the  exhibits,  is  of  the  opinion  that  C.  I.  Pierce  alone 
is  responsible,  in  that  he  did  not  carry  out  the  pro- 
visions of  the  contract  entered  into  with  W.  A.  Grant, 
therefore,  we  do  hereby  award  to  W.  A.  Grant  the  sum 
of  Five  Thousand  Five  Hundred  Dollars  as  a  just  and 
equitable  sum  in  full  settlement  of  all  things  submitted 
to  the  board  under  the  said  agreement. 

1 i  Said  sum  of  Five  Thousand  Five  Hundred  Dollars 
to  be  paid  to  W.  A.  Grant  by  C.  I.  Pierce  within  ten 
days  from  the  date  hereof. 
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"  Dated  at  Harrisburg,  Illinois,  this  26tli  day  of  May, 
1913. 

Wm.  Johnson, 
Jno.  B.  Lee, 
A.  W.  Lewis.' ' 

As  will  be  seen,  nothing  was  said  in  the  award  in 
relation  to  the  Bakers,  but  the  award  ran  in  the  name 
of  appellee  W.  A.  Grant  alone.  It  is  the  contention  of 
appellees  that  said  award,  while  made  in  the  name  of 
appellee  W.  A.  Grant,  was  intended  as  an  award  to 
all  of  appellees,  and  that  such  award  should  be  so  cor- 
rected as  to  carry  out  such  intention.  The  bill  filed  by 
appellees  set  out  said  agreement  for  a  submission 
to  arbitration  and  the  award  of  said  arbitrators  and 
alleged  that  said  award  so  made  by  said  arbitrators 
did  not,  on  account  of  an  error  of  the  scrivener,  cor- 
rectly set  forth  their  findings  and  prayed  that  the  same 
be  corrected  and  reformed. 

The  answer  of  appellant  denied  the  right  of  appel- 
lees to  have  said  award  reformed  and  averred  that 
said  award  correctly  set  forth  the  findings  of  said 
arbitrators.  The  evidence  was  taken  by  a  special  mas- 
ter and  reported  to  the  court  and  on  hearing  the  trial 
court  found  the  issues  for  appellees,  complainants  be- 
low, and  a  decree  was  entered  reforming  and  correct- 
ing said  award  as  prayed.  From  said  decree  this 
appeal  is  prosecuted. 

Appellees  in  their  bill  of  complaint  base  their  right 
to  relief  on  the  ground  that  the  scrivener  who  prepared 
the  draft  of  said  award,  by  mistake,  failed  to  express 
the  true  intention  of  said  arbitrators.  The  allegations 
of  the  bill  are  that  the  award  "as  prepared  by  the 
scrivener  on  account  of  said  mistake  did  not  express 
the  true  intention  of  the  arbitrators,"  and  the  bill 
prays  "that  said  error  or  mistake  may  be  corrected 
and  the  said  writing  reformed  so  as  to  truly  express 
and  describe  the  intention  of  said  arbitrators." 

It  is  a  fundamental  rule  of  equity  pleading  that  the 
allegations  of  a  bill,  the  proof  and  decree  must  cor- 
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respond.  In  other  words,  relief  can  only  be  granted  on 
a  sufficient  bill  supported  by  competent  evidence.  Mc- 
Kay v.  Bis  sett,  10  111.1  (5  Gilm.)  499;  Morgan  n.  Smith, 
11  HI.  194;  Russell  v.  C owners,  140  111.  660  j  Leahy  v. 
Nolan,  261  111.  219. 

In  the  latter  case  the  court  in  its  opinion  says:  "It 
is  the  rule  of  courts  of  equity  that  allegations  and 
proofs  must  correspond,  and  in  order  to  grant  the  re- 
lief prayed  for  in  a  bill  the  court  must  be  able  to  find 
that  the  facts  alleged  therein  are  true. ' ' 

Do  the  evidence,  facts  and  circumstances  in  the  case 
support  the  allegations  of  appellees'  bill,  and  the  de- 
cree of  the  trial  court?  The  only  witnesses  who  testi- 
fy in  regard  to  the  award  and  its  ■  contents  are  the 
three  arbitrators,  and  it  is  impossible  for  us  after  a 
careful  reading  and  consideration  of  their  testimony 
to  see  how  it  in  any  way  goes  in  support  of  the  alle- 
gations of  appellees '  bill.  Instead  of  the  testimony  of 
said  arbitrators  tending  to  show  that  the  award  did 
not  contain  the  terms  and  conditions  agreed  on  and 
determined  by  them,  it  shows  exactly  to  the  contrary, 
and  that  the  arbitrators  and  each  of  them  fully  knew 
and  understood  its  terms  and  conditions  and  carefully 
read  and  considered  the  same  before  signing.  John  B, 
Lee,  the  arbitrator  selected  by  W.  A.  Grant,  says,  in 
answer  to  the  question,  "You  may  examine  the  paper 
I  show  you  marked  Complainants'  Exhibit  'A*  (the 
award)  and  state  whether  or  not  that  was  the  finding 
as  reduced  to  writing?  'Yes,  sir,  the  agreed  finding 
of  the  Board.' 

"Q.  In  whose  favor  was  it  the  intention  of  the 
Board  to  find?  In  favor  of  what  individual?  'A.* 
It  was  the  intention  to  find  in  favor  of  Mr.  Grant,  Mr. 
W.  A.  Grant." 

On  cross-examination,  the  same  witness  said:  "Q. 
Who  prepared  this  document  here  marked  Complain- 
ants' exhibit  'A.'  who  prepared  that?  A,  Judge 
Lewis,  Will  Johnson  and  myself. 
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"Q.  Was  it  penciled  out  before  you  signed  it? 
A.    Yes,  sir. 

"Q.  And  thoroughly  discussed!  A.  Yes,  sir,  that 
is  my  understanding? 

"Q.  Didn't  this  writing  express  every  intention 
you  had  in  that  regard?  A.  Every  bit  of  it  as  far 
as  I  know. 

"Q.  And  you  agreed  on  every  word  and  character 
and  syllable  in  this  exhibit?  A.  We  changed  it,  one 
of  us  I  think,  possibly  all  of  us  had  something  to  say 
about  the  change  and  afterward  agreed  on  the  drafted 
copy. 

"Q.  And  you  went  in  the  front  room  and  wrote  it 
as  you  agreed  on?    A.    Yes,  sir. 

"Q.  And  this  expresses  the  intention  of  the  three 
of  you  don 't  it  ?    A.    I  think  so. 

"Q.  There  is  no  mistake  about  any  part  of  it  as 
far  as  your  intention  at  the  time  is  concerned?  A.  I 
don't  think  there  is  any  mistake  about  it,  we  wrote  it 
just  as  we  intended  to  write  it. 

1 '  Q.  Did  you  read  it  before  you  signed  it  ?  A.  Yes, 
sir/' 

William  Johnson,  the  arbitrator  selected  by  appel- 
lant Charles  I.  Pierce,  says,  in  answer  to  the  question, 
"So  far  as  this  writing  is  concerned  this  Exhibit  'A* 
signed  by  you  and  Mr.  Lee  and  Judge  Lewis,  is  there 
any  mistake  about  that  in  any  way?  A.  No,  no  mis- 
take. 

"Q.  Expressed  it  just  exactly  as  you  intended  it? 
A.  Yes,  sir,  the  document  is  brief  and  that  was  one 
thing  we  had  in  mind,  not  to  make  our  allotment  too 
long  and  convey  the  meaning  we  wanted  it  to  convey. 

"Q.  It  does  convey  the  meaning  you  intended  it  to 
convey  does  it  not?    A.    Yes,  sir." 

Judge  Lewis  testified,  in  answer  to  the  question,  "I 
will  ask  you  if  at  the  time  you  signed  it  (the  award) 
you  understood  its  contents?  A.  I  understood  the 
words.  I  can't  say  I  understood  the  legal  construction 
of  it,  I  thought  I  did. 
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1 '  Q.  You  knew  exactly  what  it  said  at  the  time  you 
signed  it  1    A.    I  knew  the  words  in  it. ' ' 

A  great  many  more  questions  of  a  similar  character 
were  asked  said  witness  to  which  similar  answers  were 
given.  From  this  testimony  it  clearly  appears  that 
each  and  all  of  the  said  arbitrators  knew  and  fully 
understood  the  terms  and  conditions  of  said  award. 
The  most  that  can  be  said  is  that  they  may  not  all  have 
understood  its  legal  scope  and  effect.  In  other  words, 
there  may  have  been  an  error  of  law  made  by  said 
arbitrators,  but  certainly  not  an  error  or  mistake  of 
fact.  ' 

The  bill  charges  an  error  or  mistake  of  fact  in  the 
drafting  of  said  award,  but  does  not  charge  an  error 
or  mistake  of  law  on  the  part  of  said  arbitrators,  but 
if  it  had,  the  allegation  would  not  have  been  good,  as 
no  relief  can  be  granted  in  equity  therefor. 

The  rule  as  laid  down  in  Cyc,  vol.  34,  at  page  947, 
is  as  follows.  "  Where  an  instrument  is  executed  ac- 
cording to  the  intention  and  understanding  of  the  par- 
ties at  the  time  of  execution,  and  with  full  knowledge 
of  the  facts,  such  knowledge  and  execution  will  operate 
to  defeat  an  action  to  reform  in  that  it  negatives 
mutual  mistake.  It  is  not  what  the  parties  would  have 
intended  if  they  had  known  better,  but  what  did  they 
intend  at  the  time,  informed  as  they  were." 

The  Supreme  Court  of  the  State  in  passing  on  this 
question  in  the  case  of  Purvines  v.  Harrison,  151  HI., 
page  223  says :  "  To  justify  the  reformation  of  a  writ- 
ten instrument  upon  the  ground  of  mistake,  it  is  nec- 
essary, first,  that  the  mistake  should  be  one  of  fact  and 
not  of  law  (Sibert  v.  McAvoy,  15  111.  106) ;  second,  that 
the  mistake  should  be  proved  by  clear  and  convincing 
evidence  (2  Pom.  Eq.  Jur.,  sec.  682) ;  third,  that  the 
mistake  should  be  mutual  and  common  to  both  parties 
to  the  instrument.  (Sutherland  v.  Sutherland,  69  HI, 
481.)  A  mistake  of  law  is  an  erroneous  conclusion  as 
to  the  legal  effect  of  known  facts.    (Hurd  v.  Hall,  12 


Fourth  District — December,  1915.  165 

Baker  v.  Pierce,  197  111.  App.  158. 

Wis.  113.)  The  construction  of  words  is  a  matter  of 
law.  (Sibert  v.  McAvoy,  supra.)  Where  parties  in- 
structed an  officer  to  prepare  a  quitclaim  deed  for  their 
execution,  but  he  drew  a  deed  containing  language 
which  amounted  in  law  to  a  covenant  of  title  in  fee, 
and  they  signed  the  deed  knowing  that  such  language 
was  in  it,  they  were  held  to  have  been  mistaken  in  the 
law,  that  is  to  say,  in  the  legal  effect  of  the  language 
used  and  in  the  legal  consequences  of  retaining  such 
language  in  the  deed.  (Gordere  v.  Downing,  18  111. 
492.)" 

In  Seymour  v.  Bowles,  172  111.  521,  on  page  524,  the 
court  uses  this  language :  i  i  The  allegation  in  the  bill 
that  in  drafting  the  deed  the  word  ' heirs'  was  mistak- 
enly used  for  '  children '  presents  no  case  for  the  cor- 
rection of  a  mistake  on  reformation  of  the  deed.  The 
alleged  mistake  is  one  of  law,  and  cannot  be  corrected. ' ' 

In  Sibert  v.  McAvoy,  15  111.  106,  our  Supreme  Court 
says:  "If  the  words  are  written  as  the  parties  in- 
tended they  should  be  written,  or  supposed  they  were 
written,  when  they  signed  the  contract,  no  matter  how 
much  they  may  be  mistaken  as  to  the  meaning  of  those 
words,  no  relief  can  be  granted,  either  at  law  or  in 
equity.  The  construction  of  words  is  a  matter  of  law. 
The  insertion  of  words  is  a  matter  of  fact.  It  is  for 
mistakes  of  fact,  alone,  that  contracts  may  be  re- 
formed." To  the  same  effect  is  Wood  v.  Price,  46  HI. 
439,  and  Bonney  v.  Stoughton,  122  HI.  536. 

While  these  cases  are  cases  where  the  Supreme  Court 
had  under  consideration  contracts,  or  instruments  of 
that  character,  still  we  think  the  same  rules  as  there 
laid  down  should  apply  to  awards  of  arbitrators. 

Awards  of  this  kind  partake  of  the  character  of  the 
finding  and  judgment  of  a  court.  The  parties  in  effect 
submit  to  the  arbitrators  their  case  both  as  to  the  facts 
and  the  law,  and  if  the  proceedings  of  the  arbitrators 
are  regular  there  is  no  appeal  from  their  finding  and 
award.    This  being  true,  it  could  hardly  be  contended 
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that  an  award  could  any  more  be  reformed  and  cor- 
rected for  errors  of  law  made  by  the  arbitrators  than 
that  a  decree  of  a  court  of  equity  could  be  reformed 
after  the  term  had  closed,  because  the  chancellor  who 
rendered  the  same  did  so  under  a  misapprehension 
of  its  legal  effect  and  meaning. 

Appellant  also  urges  as  a  reason  why  this  cause 
should  be  reversed,  that  the  agreement  to  submit  to 
arbitrators  is  void  because  it  was  not  signed  by  the 
Bakers,  but  we  are  inclined  to  hold  that  he  is  estopped 
from  urging  this  objection  on  account  of  the  stipula- 
tion made  on  the  hearing,  to  the  effect  that  if  the 
Bakers  were  present  they  would  testify  that  they  au- 
thorized W.  A.  Grant  to  enter  into  said  agreement  on 
their  behalf. 

It  is  also  urged  by  appellant  that  the  award  made 
by  the  arbitrators  is  void  because  it  does  not  dispose 
of  all  matters  of  difference  submitted  to  them  by  said 
agreement.  In  other  words,  that  the  award  is  not  as 
broad  as  the  submission.  If  this  be  true,  then  under 
the  holdings  of  the  Supreme  and  Appellate  Courts 
of  this  State  it  would  be  void.  Taylor  v.  Scott,  Fores- 
man  &  Co.,  178  HI.  App.  487;  Alfred  v.  Kankakee  & 
8.  W.  R.  Co.,  92  111.  609. 

In  view,  however,  of  what  we  have  said,  it  is  not 
necessary  for  us  to  pass  on  this  point,  and  inasmuch 
as  the  record  discloses  that  suit  was  instituted  on  said 
award  we  do  not  think  we  should  express  any  opinion 
touching  its  validity. 

For  the  reasons  assigned  we  think  the  trial  court 
erred  in  rendering  a  decree  reforming  said  award.  The 
judgment  must,  therefore,  be  reversed  and  the  cause 
remanded  with  direction  to  dismiss  said  bill  for  want 
of  equity. 

Reversed  and  remanded  with  directions. 
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Jokn  Henry,  Appellee,  r.  Charles  Britt,  Appellant* 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Pulaski  county;  the  Hon. 
A.  W.  Lewis,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.  Reversed  and  remanded  with  directions.  Opinion 
filed  December  1,  1915. 

Statement  of  the  Case. 

Bill  by  John  Henry,  complainant,  against  Charles 
Britt,  defendant,  in  the  Circuit  Court  of  Pulaski  coun- 
ty, to  compel  defendant  to  convey  to  complainant  cer- 
tain premises  pursuant  to  a  verbal  contract  between 
one  Grant  Britt,  deceased,  father  of  defendant, 
and  complainant.  From  a  decree  granting  the  relief 
prayed,  defendant  appeals. 

At  the  hearing  defendant  disputed  only  whether  com- 
plainant had  repaid  the  advances  made  to  him  by 
Grant  Britt,  and  whether  the  verbal  agreement  be- 
tween complainant  and  Grant  Britt  was  within  the 
Statute  of  Frauds. 

The  bill  alleged  that  on  August  1, 1904,  J.  B.  Mathis, 
the  owner  of  the  Southwest  Quarter  of  the  Southeast 
Quarter  of  Section  29,  in  Township  14  South,  Range 
1  West  of  the  Third  Principal  Meridian,  in  Pulaski 
County,  made  and  delivered  to  the  complainant 
a  bond,  also  signed  by  his  wife,  Nellie  I.  Mathis, 
conditioned  for  the  conveyance  of  the  described 
tract  of  land  to  the  complainant  for  the  sum  of 
$850,  payable  $175  cash  in  hand,  and  the  remainder 
in  annual  payments  of  $135  cash,  with  interest  at  seven 
per  cent.  Complainant  made  the  cash  payment  and 
took  possession  and  has  ever  since  been  in  possession. 
On  May  1, 1905,  J.  B.  Mathis  and  wife  executed  a  quit- 
claim deed  of  the  premises  to  A.  W.  Brown,  subject 
to  the  conditions  of  the  bond,  which  were  assumed  by 
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Brown.    In  the  year  1906,  the  complainant  made  an 
agreement  with  Grant  Britt,  by  which  Britt  agreed  to 
pay  to  Brown  the  amount  remaining  due  and  unpaid 
by  the  terms  of  the  bond,  and  upon  complainant  re- 
paying the  amount  so  paid,  to  convey  the  premises  to 
the  complainant.  In  pursuance  of  said  agreement,  the 
complainant  assigned  to   Grant  Britt  the  bond  for 
a  deed.    On  October  25,  1906,  Brown  died,  and  after- 
wards the  defendant    Margaret  A.  Brown  was  ap- 
pointed executrix  of  his  will.    On  December  14,  1906, 
Grant  Britt  died,  leaving  the  defendant  Charles  Britt, 
a  minor,  his  son  and  only  heir  at  law.    On  October  15, 
1907,  Margaret  A.  Brown,  as  executrix,  conveyed  the 
premises  to  Charles  Britt.     On  October  19,  1908,  H. 
M.  Britt  was  appointed  guardian  of  Charles  Britt. 
The  complainant  paid  to  H.  M.  Britt,  as  guardian,  the 
remainder  of  the  purchase  money  due.    When  the  bill 
was  filed  the  defendant  Burton  Bagby  was  guardian  of 
Charles  Britt,  and  the  complainant  had  demanded  the 
execution  of  a  deed,  which  was  refused.    The  defend- 
ant Margaret  A.  Brown,  executrix,  by  her  answer  ad- 
mitted the  making  of  the  conveyance  to  A.  W.  Brown, 
subject  to  the  bond  for  a  deed,  his  death,  and  the  con- 
veyance by  her,  as  executrix,  to  Charles  Britt.    The 
defendants  Charles  Britt  and  Burton  Bagby,  his  guard- 
ian, answered  that  they  were  not  informed  as  to  the 
alleged  purchase  by  the  complainant  from  J.  B.  Mathis, 
or  the  payment  of  $175,  or  of  the  deed  from  Mathis 
and  wife  to  Brown.    They  did  not  deny  the  averments 
of  the  bill  respecting  the  agreement  between  the  com- 
plainant and  Grant  Britt,  and  made  no  answer  to 
such  averments,  but  denied  that  complainant  had  per- 
formed or  had  paid  any  sum  to  either  of  them,  or  on 
behalf  of  either  of  them,  on  the  purchase  price  of  the 
land,  or  that  he  had  paid  any  taxes  or  assessments. 
They  alleged  that  the  only  thing  that  the  complainant 
ever  gave  them  was  a  few  loads  of  corn  paid  as  rent, 
and  they  invoked  the  Statute  of  Frauds  and  Perjuries 
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as  against  the  agreement  between  the  complainant 
and  Grant  Britt. 

Complainant  testified: 

"I  paid  $300  to  H.  M.  Britt.  I  paid  him  $300.  Every 
dollar  is  here  on  this  stick  (presenting  stick)  every 
notch  on  this  stick  is  $1.00. 

Q.    Where  did  you  get  that  money? 

A.  I  raised  strawberries,  peas  and  beans  and 
shipped  them. 

Q.    Did  you  pay  him  $300  at  one  time  t 

A.  No,  sir.  Every  time  1  paid  him  $10  I  would  cut 
ten  notches  on  this  stick.    Every  notch  here  is  a  dollar. 

Q.    When  did  you  put  these  notches  there  ? 

A.    Every  time  I  made  a  payment. ' ' 

It  was  sought  to  corroborate  the  testimony  of  com- 
plainant with  reference  to  this  payment  by  his  sons, 
Fred  Henry  and  John  Henry,  Jr.,  and  his  daughter 
Margaret  Henry.  Fred  Henry  testified  that  he  gave 
his  father  $110,  and  that  his  sister  Margaret  gave  her 
father  $170,  and  that  their  father  had  $20,  making  in 
all  $300,  and  that  he  took  this  $300  and  paid  it  to  H. 
M.  Britt  on  the  land.  The  testimony  of  Margaret  was 
practically  to  the  same  effect.  However,  neither  of 
them  testified  at  being  present  and  seeing  the  money 
paid  to  Britt,  but  simply  that  they  gave  theif  father 
the  money  and  that  he  was  going  to  make  the  payment 
to  Britt,  and  that  he  brought  back  with  him  a  slip 
of  paper  which  they  called  a  receipt.  This  paper  was 
in  words  and  figures  as  follows:  "John  Henry  to  H. 
M.  Britt,  $300.00."  John  Henry,  Jr.,  who  was  four- 
teen years  old  when  he  testified,  said  that  he  was  with 
his  father  when  his  father  delivered  some  money  to 
H.  M.  Britt,  and  he  saw  them  pour  the  money  out  on 
the  table  and  count  it,  but  he  did  not  know  how  much 
there  was,  or  for  what  purpose  it  was  delivered  to 
Britt.  Witness  was  ten  years  of  age  at  the  time  the 
money  was  alleged  to  have  been  paid. 

It  also  appeared  that  at  the  time  of  the  death  of 
Grant  Britt,  complainant  was  largely  indebted  to  Britt 
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for  different  sums  of  money  secured  by  chattel  mort- 
gages, which  mortgages  came  to  the  possession  of  H. 
M.  Britt,  as  administrator  of  the  Grant  Britt  estate; 
that  they  had  various  transactions  with  reference  to 
these  chattel  mortgages,  the  same  being  from  time  to 
time  renewed,  and,  in  fact,  the  evidence  showed  that  at 
least  one  of  them  was  still  unpaid. 

Complainant  on  his  cross-examination  with  refer- 
ence to  these  chattel  mortgages  was  asked  these  ques- 
tions: "Q.  Was  it  after  Grant  Britt 's  death  you 
made  this  chattel  mortgage  ?  Do  you  remember  being 
before  Mr.  Curt  to  take  the  acknowledgment,  do  you 
remember  that!  A.  He  told  me  at  that  time  that  I 
did  not  owe  but  $300.00." 

H.  M.  Britt,  administrator  of  the  estate  of  Grant 
Britt,  deceased,  and  for  a  time  guardian  of  Charles 
Britt,  testified  in  effect  that  at  no  time,  after  the  death 
of  Grant  Britt,  did  complainant  make  him  any  pay- 
ments of  any  kind  whatever  on  this  bond  for  a  deed. 
Charles  Britt  testified  that  at  no  time  did  complainant 
pay  him  anything  on  said  land. 

The  chancellor  found  the  facts  to  be  as  alleged  in 
the  bill  and  that  defendant  had  attained  his  majority. 
The  chancellor  then  stated  an  account  charging  com- 
plainant with  principal,  interest  and  taxes  in  the  sum 
of  $1,099.90,  and  credits  him  as  follows :  Amount  paid 
to  Grant  Britt  $181 ;  interest  on  same,  seven  per  cent, 
from  «date  of  payment  to  date  of  decree,  $76.02 ;  and 
with  $300  paid  to  H.  M.  Britt,  guardian  of  Charles 
Britt,  with  interest  on  the  same  from  the  date  of  pay- 
ment to  wit :  May  30,  1909,  to  the  date  of  the  decree, 
$93;  and  also  credited  him  with  forty-three  loads  of 
corn  at  eighteen  bushels  per  load,  at  fifty  cents  per 
bushel,  $387;  with  interest  on  same,  $27.09,  making  a 
total  credit  of  $1,064.11,  leaving  a  balance  owing  by  ap- 
pellee to  appellant  of  $35.79. 

The  chancellor  then  decreed  that  on  payment  of  such 
balance  defendant  should  execute  and  deliver  a  deed  of 
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the  premises  to  complainant,  or  in  default  of  such 
conveyance  a  special  master  in  chancery,  appointed 
for  the  purpose,  should  execute  the  deed  in  defendant's 
behalf. 

C.  S.  Mn.TiEB  and  L.  M.  Bradley,  for  appellant 

Charles  L.  Bice,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Mortgages,  {  12* — when  assigned  bond  for  deed  constitutes 
mortgage.  An  assignment  of  a  bond  for  a  deed  to  land  on  the 
understanding  that  the  assignee  shall  take  the  deed  and  hold  the 
same  as  security  for  the  repayment  by  assignor  of  advances  of 
money  to  pay  the  amount  due  on  the  bond  and  the  amount  of  taxes 
to  be  paid  by  the  assignee  amounts  to  a  mortgage,  and  the  deed 
so  taken  will  stand  as  security  for  the  money  so  advanced. 

2.  Mortgages,  $  716* — when  bill  to  compel  conveyance  of  land 
bill  to  redeem.  Where  the  evidence  shows  that  defendant's  prede- 
cessor in  title  to  land  took  title  under  a  verbal  agreement  to  convey 
to  complainant  on  payment  of  certain  sums  of  money,  a  bill  to 
compel  such  a  conveyance  is  a  bill  to  redeem  and  not  a  bill  for 
specific  performance. 

3.  Fraud,  Statute  of,  §  28* — when  inapplicable  to  verbal  agree- 
ment to  convey  land.  The  Statute  of  Frauds  has  no  application 
to  a  case  where  one  takes  title  to  land  under  verbal  agreement  to 
convey  to  another  on  payment  of  certain  sums  of  money,  such 
transaction  being  a  mortgage,  and  not  an  agreement  for  the  sale 
of  land. 

4.  Mortgages,  §  720* — when  oral  testimony  of  agreement  to 
reconvey  land  admissible.  In  a  bill  to  compel  conveyance  of  land, 
alleging  that  the  predecessor  of  defendant  in  title  to  certain  land 
took  title  on  a  verbal  agreement  to  convey  to  complainant  on  pay- 
ment of  certain  sums  of  money,  oral  testimony  of  the  agreement 
to  reconvey  is  competent 

5.  Mortgages,  §  12* — when  evidence  sufficient  to  sustain  finding 
that  bond  for  deed  assigned  as  security  for  money  advanced.  In  a 
bill  to  compel  the  conveyance  of  land  alleging  that  complainant, 
having  a  bond  for  a  deed  of  the  land  in  question,  assigned  the  bond 
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to  defendant's  predecessor  in  title  thereto  under  a  verbal  agreement 
that  such  predecessor  would  advance  the  sums  due  on  the  bond,  and 
the  sums  necessary  to  pay  the  taxes  on  the  land,  and  would  convey 
to  complainant  on  payment  of  the  sums  so  advanced,  evidence  held 
to  sustain  a  finding  that  complainant  assigned  his  bond  to  such 
predecessor  as  security  for  the  money  advanced. 

6.  Appeal  and  error,  g  1410* — when  finding  set  aside  on  appeal. 
A  finding  will  be  set  aside  on  appeal  where  it  is  against  the  mank 
feet  weight  of  the  evidence. 

7.  Mortgages,  §  720* — when  evidence  insufficient,  to  sustain  de- 
cree stating  an  account.  In  a  bill  to  compel  the  conveyance  of  land, 
where  it  appeared  that  defendant's  predecessor  in  title  to  the  land 
took  title  under  an  agreement  to  convey  to  complainant,  on  pay- 
ment of  certain  sums  of  money,  a  decree  stating  an  account  showing 
the  amount  due  from  complainant  and  the  amount  paid  by  him, 
held  sustained  by  the  evidence  except  as  to  one  item. 

8.  Payment,  §  29* — when  evidence  insufficient  to  establish  pay- 
ment.  In  a  bill  to  compel  the  conveyance  of  land,  where  it  ap- 
peared that  defendant's  predecessor  in  title  to  the  land  took  title 
under  an  ^agreement  to  convey  to  complainant,  on  payment  of  cer- 
tain sums,  a  decree  allowing  in  its  statement  of  account  a  payment 
of  $300  by  complainant,  held  manifestly  against  the  weight  of  the 
evidence,  such  finding  being  made  on  the  uncorroborated  testimony 
of  complainant,  which  was  contradicted  by  defendant's  evidence 
and  impeached  by  evidence  tending  to  show  that  complainant's 
reputation  for  truth  and  veracity  was  bad  in  the  community  where 
he  resided. 

9.  Payment,  g  29* — when  purported  receipt  entitled  to  little 
weight  as  evidence  of  payment.  In  a  bill  to  compel  the  conveyance 
of  land,  where  it  appeared  that  defendant's  predecessor  in  title  to 
the  land  had  taken  title  under  an  agreement  to  convey  to  com- 
plainant, on  payment  of  certain  sums  of  money,  and  where  the  pay- 
ment of  an  item  of  $300  to  the  administrator  of  such  predecessor 
was  disputed,  a  paper  reading:  "John  Henry  to  H.  M.  Britt, 
$300.00,"  held  not  a  receipt  and  entitled  to  little  weight,  the  paper 
being  not  signed,  and  there  being  no  evidence  of  handwriting,  or 
to  show  how  complainant  came  by  the  paper  other  than  his  own 
testimony,  and  there  being  evidence  that  complainant  owed  H.  M. 
Britt  $300  on  another  transaction  at  the  time  when  the  payment 
was  alleged  to  have  been  made,  to  which  the  paper  might  have 
referred. 

10.  Payment,  g  27* — who  has  burden  of  proving  payment.  One 
claiming  to  have  made  a  payment  has  the  burden  of  proving  the 
payment  by  a  preponderance-  of  the  evidence. 

*See  Illinois  Notes  Dlffest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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11.  Mortgages,  §  720* — when  evidence  sufficient  to  sustain  find- 
ing that  corn  paid  on  indebtedness  for  land.  In  a  bill  to  compel 
the  conveyance  of  land,  where  it  appeared  that  defendant's  prede- 
cessor in  title  to  the  land  had  taken  title  under  an  agreement  to  con- 
vey to  complainant,  on  payment  of  certain  sums  of  money,  a  finding 
that  certain  corn  was  paid  on  account  of  the  sums  due  defendant's 
predecessor  and  not  as  rent,  held  sustained  by  the  evidence. 


Mrs.  Ida  Keirsey,  Appellant,  y.  Dr.  George  R.  McNeem- 
er, Appellee. 

1.  Limitation  of  actions,  {  10* — when  declaration  examined  to 
determine  which  of  two  statutes  applies.  In  an  action  against  a 
physician  to  recover  for  injury  sustained  by  alleged  unskilful  treat- 
ment of  plaintiff  by  defendant,  the  question  as  to  what  statute  of 
limitation  applies,  whether  Hurd's  Rev.  St.,  ch.  83,  sec.  14  (J.  &  A. 
1  7209),  providing  that  actions,  inter  alia,  for  an  injury  to  the 
person  shall  be  commenced  within  two  years  next  after  the  cause 
of  action  accrues,  or  section  15  of  the  same  chapter  (J.  &  A.  J  7210), 
providing  that  actions,  inter  alia,  on  unwritten  contracts,  expressed 
or  implied,  shall  be  commenced  within  five  years  of  such  time,  is 
to  be  determined  from  an  examination  of  the  declaration,  to  see 
whether  plaintiff  sues  for  breach  of  contract  or  in  tort  for  injuries 
without  reference  to  the  contract. 

2.  Physicians  and  subgeons,  §  18b* — when  declaration  states 
cause  of  action  for  negligent  and  unskilful  treatment.  In  an  action 
against  a  physician  to  recover  for  injury  sustained  by  alleged 
unskilful  treatment  of  plaintiff  by  defendant,  a  declaration  alleg- 
ing that  defendant  "so  unskilfully  and  negligently  conducted  him- 
self in  that  behalf,  that  by  and  through  his  want  of  skill  and 
care  and  neglect"  plaintiff's  sickness  was  aggravated,  causing  the 
injury  sought  to  be  recovered  for,  held  to  state  a  cause  of  action 
for  negligent  and  unskilful  treatment  by  defendant,  without  relying 
on  contract  other  than  that  Implied  by  the  law  obliging  physicians 
to  use  reasonable  care  and  skill  in  treatment  without  reference 
to  contract  of  hiring. 

3.  Physicians  and  subgeons,  $  17* — what  is  nature  of  action. 
Actions  against  physicians  for  malpractice  and  for  negligent  and 

*8«0  nUaols  Nate*  Direct,  Vol*.  XI  to  XV,  and  Cumulative  Quarterly, 
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unskilful  treatment  fall  within  the  class  of  actions  for  personal 
injuries. 

4.  Limitation  or  actions,  {  4* — how  statute  construed.  The 
words  "all  other  civil  actions  not  otherwise  provided  for"  in  Hunt's 
Rev.  St,  ch.  83,  sec.  14  (J.  &  A.  H  7209),  providing  that  certain 
actions  be  commenced  within  five  years  next  after  the  cause  of 
action  accrues,  include  only  actions  ejusdem  generis  with  "con- 
tracts expressed  or  implied,  or  on  awards  of  arbitration,  or  for  the 
recovery  of  damages  done  to  property  real  or  personal,  or  to  recover 
the  possession  of  personal  property  or  damages  for  the  detention  or 
conversion  thereof,"  being  the  actions  specifically  included  within 
the  operation  of  the  section. 

5.  Limitation  or  actions,  §  4* — how  statute  construed  relative 
to  action  against  physician  for  negligent  injuries.  An  action  against 
a  physician  to  recover  for  Injuries  sustained  as  a  result  oit  unskll- 
ful  and  negligent  treatment  of  plaintiff  by  defendant  is  not  ejusdem 
generis  with  actions  on  "contracts  expressed  or  implied,"  or  on 
"awards  of  arbitration,"  or  "for  the  recovery  of  damages  done  to 
property,  real  or  personal,"  or  "to  recover  the  possession  of  per- 
sonal property  or  damages  for  the  detention  or  conversion  thereof." 

6.  Physicians  and  subgeons,  §  18b* — when  demurrer  to  plea  of 
statute  of  limitations  properly  overruled.  In  an  action  against  a 
physician  to  recover  for  injuries  sustained  as  a  result  of  alleged 
"want  of  skill  and  care  and  neglect"  by  defendant  in  treating 
plaintiff,  a  demurrer  to  a  plea  of  Hurd's  Rev.  St.,  ch.  83,  sec.  15  (J. 
&  A.  J  7210),  providing  that  actions,  inter  alia,  for  injury  to  the 
person  shall  be  commenced  within  two  years  next  after  the  cause 
of  action  accrues,  held  correctly  overruled,  and  judgment  thereon 
correctly  entered. 

McBbide,  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Alexander  county;  the  Hon. 
William  N.  Butleb,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.    Affirmed.    Opinion  filed  December  1,  1915. 

Thomas  H.  Shebidan,  for  appellant. 

Eeed  Gbeen,  for  appellee;  Bobebt  J.  Folojkie,  of 
counsel. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case,  brought  by  appellant, 

plaintiff  below,  against  appellee,  defendant  below,  a 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  saama 
topic  and  section  number. 
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physician  and  surgeon,  to  recover  damages  for  failure 
to  exercise  ordinary  skill  and  care  as  such  in  treating 
said  plaintiff. 

The  only  question  involved  in  this  case  is  whether 
or  not  actions  of  this  character  are  barred  by  the 
Two- Year,  or  the  Five- Year,  Statute  of  Limitations. 

The  injury  complained  of  occurred  on  or  about  the 
20th  day  of  May,  1910,  more  than  two  years  prior  to 
the  bringing  of  said  suit,  which  was  instituted  on  the 
30th  day  of  January,  1913. 

The  declaration,  omitting  the  formal  part,  is  as  fol- 
lows: "Whereas,  the  defendant,  before  and  at  the 
time  of  committing  the  grievances  hereinafter  men- 
tioned in  the  county  aforesaid,  was  exercising  the  pro- 
fession of  a  physician  and  surgeon,  and  the  plaintiff, 
on  May  20, 1910,  and  while  the  defendant  was  so  exer- 
cising such  profession,  there  retained  and  employed 
the  defendant,  as  such  physician  and  surgeon,  for  re- 
ward to  attend  and  treat  plaintiff  for  the  cure  of  the 
plaintiff  of  a  certain  sickness  and  malady  under  which 
she  was  then  and  there  suffering;  and  thereupon  the 
defendant,  as  such  physician  and  surgeon,  then  and 
there  accepted  such  retainer  and  employment,  and  en- 
tered upon  the  treatment  of  the  plaintiff  in  pursuance 
thereof,  and  continued  such  treatment  for  the  space  of 
four  months.  Yet,  the  defendant,  not  regarding  his 
duty  as  such  physician  and  surgeon,  during  that  time 
there  so  unskilfully  and  negligently  conducted  himself 
in  that  behalf,  that  by  and  through  his  want  of  skill 
and  care  and  neglect,  the  said  sickness  and  malady  of 
the  plaintiff  then  and  there  became  greatly  increased 
and  aggravated,  and  the  plaintiff  then  and  there  under- 
went great  and  unnecessary  anguish  and  distress,  and 
beeame  crippled  for  life  and  thereby  permanently  in- 
jured, and  became  and  was  greatly  disordered,  reduced 
and  weakened  in  body  and  so  remained  for  a  long  time, 
to-wit :  hitherto,  during  all  such  time  the  plaintiff  suf- 
fered great  pain,  and  was  hindered  and  prevented 
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from  transacting  her  affairs  and  business ;  and  also  by 
means  of  the  premises,  the  plaintiff  has  been  obliged 
to  pay,  and  has  paid  to  divers  other  physicians  and 
surgeons,  divers  sums  of  money  amounting  to  $500.00, 
in  and  about  endeavoring  to  be  cured  of  her  said  sick- 
ness, malady  and  disorder ;  to  the  damage  of  the  plain- 
tiff of  $5,000.00,  etc. ' ' 

To  which  declaration  the  defendant  entered  a  plea 
of  not  guilty  and  a  plea  setting  up  the  Two-Year  Stat- 
ute of  Limitations.  To  this  latter  plea  the  plaintiff 
filed  a  general  demurrer  which  was  overruled  by  the 
trial  court,  and,  the  plaintiff  having  elected  to  stand 
by  her  said  demurrer,  judgment  was  entered  in  bar 
of  action  and  for  costs. 

It  is  insisted  by  appellant  that  said  cause  of  action 
does  not  come  under  section  14,  chapter  83  of  Hurd  's 
Revised  Statutes  (J.  &  A.  ff  7209),  but  that  it  is  gov- 
erned by  section  15  of  said  chapter  (J.  &  A.  fl  7210). 

Said  section  14  is  as  follows:  " Actions  for  dam- 
ages for  an  injury  to  the  person,  or  for  false  imprison- 
ment, or  malicious  prosecution,  or  for  statutory 
penalty,  or  for  abduction,  or  for  seduction,  or  for 
criminal  conversation,  shall  be  commenced  within  two 
years  next  after  the  cause  of  action  accrued. ' ' 

Section  15  provides  that:  " Actions  on  unwritten 
contracts,  expressed  or  implied,  or  on  awards  of  ar- 
bitration, or  to  recover  damages  for  an  injury  done  to 
property,  real  or  personal,  or  to  recover  the  posses- 
sion of  personal  property  or  damages  for  the  detention 
or  conversion  thereof,  and  all  civil  actions  not  other- 
wise provided  for,  shall  be  commenced  within  five 
years  next  after  the  cause  of  action  accrued.' ' 

In  order  to  determine  which  of  said  sections  are  ap- 
plicable, it  will  be  necessary  to  examine  the  declaration 
and  determine  from  it  whether  or  not  the  plaintiff  is 
suing  for  an  alleged  breach  of  the  contract,  or  whether 
she  is  suing  in  tort  to  recover  for  alleged  injuries  sus- 
tained by  her  without  reference  to  contract. 
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An  examination  of  the  declaration  discloses  that 
the  plaintiff  is  endeavoring  to  recover  for  injuries  re- 
sulting from  the  alleged  negligent  and  unskilful  treat- 
ment accorded  her,  without  relying  on  any  contract, 
other  than  the  contract  which  the  law  implies  and 
which  obliges  a  physician  to  use  reasonable  care  and 
skill  in  the  treatment  of  patients  without  reference 
to  any  contract  of  hiring. 

The  declaration  charges  that  on  account  of  the  unskil- 
ful and  negligent  conduct  and  treatment,  the  malady 
of  the  plaintiff  was  greatly  increased  and  aggravated 
and  she  became  crippled  for  life  and  permanently  in- 
jured, and  was  hindered  and  prevented  thereby  from 
transacting  her  affairs  and  business  and  was  also 
obliged  to  pay  out  large  sums  of  money  to  other  phy- 
sicians and  surgeons  in  endeavoring  to  be  treated  and 
cured  for  said  injuries. 

Our  Supreme  Court,  it  seems,  has  not  passed  on  this 
question,  but  we  find  a  case  very  similar  to  this  in 
the  Appellate  Court  for  the  First  District,  being  the 
case  of  McKee  v.  Allen,  reported  in  94  Appellate,  page 
147.  Quoting  from  page  155  the  court  says:  "This 
suit  was  begun  May  15,  1898.  But  the  summons  then 
taken  out  was  not  put  in  the  hands  of  the  sheriff,  nor 
was  the  declaration  filed  until  January  9,  1899.  The 
operation  complained  of  was  performed  December  15, 
1896,  and  it  is  contended  that  the  alias  summons,  which 
was  served  on  defendant,  was  not  issued,  nor  was  the 
declaration  filed  until  a  month  and  seven  days  after 
the  bar  of  the  statute  had  arisen.  The  argument  is 
that  the  mere  filing  of  the  precipe  and  issue  of  a  sum- 
mons not  placed  in  the  hands  of  the  sheriff  4s  not  such 
a  commencement  of  the  action  as  to  arrest  the  bar  of 
the  statute. ' 

"If  the  suit  was  not  begun  until  the  second  summons 
was  issued  and  the  declaration  filed,  then  more  than 
two  years  had  elapsed  since  the  cause  of  action  arose/ 9 

This  case  by  implication  holds  that  this  character 

Vol.  CXCVII  is 
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of  case  is  barred  if  not  brought  within  two  years  of 
the  time  the  cause  of  action  accrues.  We  think,  too, 
that  it  will  be  found  upon  investigation  that  actions 
for  malpractice  and  cases  of  this  character  have  al- 
ways been  held  to  fall  within  the  personal  injury  class 
as  far  back  as  Blackstone. 

In  volume  3,  at  page  122,  Blacks  tone's  Commen- 
taries, among  the  class  of  injuries  designated  as  in- 
juries to  the  person,  we  find  the  following:  "Injuries 
affecting  a  man's  health  or  where  by  an  unwholesome 
practice  of  another  a  man  sustains  an  apparent  dam- 
age in  his  vigor  or  constitution  as  *  •  •  by  neglect 
or  unskilled  management  of  his  physician,  surgeon  or 
apothecary. ' ' 

Section  15  of  our  statute  on  limitations  nowhere  pro- 
vides anything  with  reference  to  cases  of  this  charac- 
ter, unless  it  be  held  that  they  fall  under  the  provision, 
"all  other  civil  actions  not  otherwise  provided  for." 
However,  we  are  of  the  opinion  that  under  the  doctrine 
of  ejusdem  generis  that  that  provision  would  be  held  to 
apply  only  to  contracts  of  the  character  particularly 
enumerated  in  said  section,  to  wit:  "Contracts,  ex- 
pressed or  implied,  or  on  awards  of  arbitration,  or  for 
the  recovery  of  damages  done  to  property,  real  or 
personal,  or  to  recover  the  possession  of  personal  prop- 
erty or  damages  for  the  detention  or  conversion  there- 
of," none  of  which  said  causes  of  action  are  in  any 
wise  similar  to  the  action  at  bar. 

On  the  other  hand,  we  think  that  this  action,  being 
a  tort  action,  easily  falls  under  the  head  of  actions 
for  injury  to  the  person  as  set  forth  in  section  14,  the 
sole  basis  of  the  recovery  sought  in  this  case  being  for 
injuries  to  the  plaintiff  caused  by  the  alleged  negligent 
conduct  and  treatment  of  the  defendant,  and  for  the 
damage  that  has  accrued  to  her  on  account  of  money 
she  had  to  expend  in  endeavoring  to  be  healed  of  the 
injury  which  she  claims  resulted  to  her  by  reason  of 
such  negligent  treatment. 
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If  we  are  correct  in  this  conclusion,  the  action  of  the 
lower  court  in  overruling  the  demurrer  and  entering 
judgment  was  correct,  and  the  judgment  should  be  and 
is  hereby  affirmed. 

Affirmed. 

Mb.  Justice  McBride  dissents. 


George  W.  Moyers,  Appellee,  y.  Illinois  Central  Bail- 
road  Company,  Appellant. 

1.  Carriers,  §  247* — when  burden  of  proof  on  carrier  attempting, 
to  avoid  common-law  liability.  In  order  to  relieve  a  carrier  of  its 
common-law  liability  for  injury  to  live  stock,  it  has  the  burden  of 
showlag  that  the  shipper  accepted  the  written  contract  of  ship- 
ment imposing  limitations  on  its  liability,  knew  the  contents  there- 
of, and  assented  to  its  terms. 

2.  Action  on  the  case,  §  12* — when  evidence  in  controversion 
of  matters  embodied  in  special  pleas  admissible.  Since  under  the 
plea  of  not  guilty  in  an  action  on  the  case,  the  defendant  may  not 
only  put  the  plaintiff  upon  proof  of  the  whole  charge  contained  in 
the  declaration  but  may  also  give  in  evidence  any  matter  in  justi- 
fication or  excuse,  evidence  in  controversion  of  such  matters  em- 
bodied in  special  pleas  is  admissible,  though  no  replication  by  way 
of  confession  and  avoidance  thereof  be  filed. 

3.  Appeal  and  error,  $  1456* — when  no  reversal  for  irregular 
introduction  of  evidence  under  improper  pleadings.  Mere  irregu- 
larity in  the  introduction  of  evidence  under  improper  pleadings 
will  not  work  a  reversal  of  a  case  where  no  injustice  has  been 
done. 

4.  Appeal  and  error,  §  420* — when  objection  raised  on  appeal  not 
considered.  An  objection  raised  for  the  first  time  on  appeal  that 
no  replication  was  filed  to  special  pleas  on  file  in  the  court  below 
will  not  be  considered. 

5.  Carriers,  S  239* — when  cannot  limit  liability  for  negligence. 
A  common  carrier  cannot  limit  its  liability  for  negligence  in  the 
transportation  of  live  stock. 

6.  Appeal  and  error,  §  1410* — when  finding  of  jury  reversed. 
It  being  the  province  of  the  Jury  to  determine  what  acts  do  or  do 
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not  constitute  negligence,  a  court  of  appeal  will  be  slow  to  reverse 
their  finding  unless  so  manifestly  against  the  evidence  as  to  re- 
quire it 

7.  Appeal  and  error,  {  1258* — when  defendant  cannot  complain 
that  damages  are  inadequate.  The  defendant  cannot  complain 
that  a  judgment  was  for  too  small  an  amount 

Appeal  from  the  Circuit  Court  of  Pope  county;  the  Hon.  A.  W. 
Lewis,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.    Affirmed.    Opinion  filed  December  1,  1915. 

Charles  Duefee,  for  appellant;  Blewett  Lee  and 
W.  W.  Babb,  of  counsel. 

John  W.  Browning,  for  appellee. 

Mb.  Justice  McBbide  delivered  the  opinion  of  the 
court. 

The  appellee  recovered  a  judgment  against  the  ap- 
pellant in  the  Circuit  Court  of  Pope  county  for  three 
hundred  dollars,  which  appellant  seeks  to  reverse.  Ap- 
pellee, of  Golconda,  Illinois,  purchased  of  A.  F.  Hayes 
of  Marissa,  Illinois,  a  jack,  and  Hayes  was  to  load  the 
jack  and  cause  it  to  be  shipped  to  appellee,  and  on 
A^ril  1,  1913,  he  loaded  the  animal  into  a  car  on  ap- 
pellant's road  at  Marissa  for  transportation.  The 
jack  was  carried  to  Carbondale  on  the  1st  day  of  April 
and  from  there  to  Reevesville,  on  the  2nd  day  of  April, 
arriving  there  in  the  afternoon  but  owing  to  the  ex- 
cessive floods  at  this  time  traffic  was  suspended  be- 
tween this  place  and  Golconda,  and  no  trains  were 
operated  from  April  2nd  to  April  10th,  and  owing  to 
the  condition  of  the  floods  the  agent  of  appellant  at 
Reevesville  unloaded  the  jack  and  cared  for  him  until 
the  waters  had  receded  so  that  trains  could  be  run. 
On  April  10th  traffic  was  again  resumed,  and  the  agent 
caused  the  jack  to  be  loaded  upon  the  car  and  in  doing 
so  he  was  assisted  by  a  man  by  the  name  of  Estes. 
They  led  the  jack  into  the  stock  pens  and  from  there 

♦See  Illinois  Notes  Direst,  Vol*.  XI  to  XV,  and  Cumulative  Quarterly,  same 
tople  and  section  number. 
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led  him  up  into  the  stock  chute,  which  is  used  for  load- 
ing animals  out  of  the  pens  into  the  cars,  and  there 
tied  him  with  a  rope  of  the  size  of  one-half  to  one  inch, 
and  wrapped  the  rope  around  a  post  which  is  described 
as  being  sharp  on  the  edge,  and  at  this  time  the  car 
had  not  been  set  so  that  the  jack  could  pass  from  the 
chute  into  the  car,  and  as  they  were  switching  the 
engine  and  cars  about  for  the  purpose  of  getting  a 
car  in  place  the  jack  in  some  way  became  frightened, 
broke  the  rope  and  jumped  out  of  the  chute  at  the  end 
next  to  the  track,,  which  is  up  a  distance  of  three  or 
four  feet  from  the  ground,  and  in  doing  so  the  animal 
was  injured,  so  much  so  that  it  afterwards  died.  There 
was  nothing  placed  across  the  end  of  the  chute  to  keep 
the  jack  from  jumping  out.  The  only  thing,  as  witness 
says,  was  the  rope  that  he  was  tied  with,  and  the  two 
men  who  attempted  to  keep  him  back.  It  was  after- 
wards caught,  the  car  put  in  position  at  the  chute  and 
the  jack  was  led  from  the  chute  into  the  car  and 
shipped  to  Golconda.  It  was  noticed  at  the  time  the 
jack  was  unloaded  from  the  car  that  he  was  lame,  and 
he  gradually  grew  worse  and  died  on  the  10th  day  of 
July,  1913.  His  knee  was  much  enlarged  and  he  was 
feverish  and  out  of  condition  until  he  died.  It  was 
testified  that  the  jack  was  worth  four  hundred  dollars. 
Shortly  after  the  jack* was  received  at  Golconda,  the 
appellee  made  application  to  the  agent  to  put  in  a  bill 
for  damages  but  the  agent  on  being  advised  that  the 
jack  was  not  well  told  appellee  to  let  that  matter  alone 
until  after  they  should  see  whether  the  jack  got  better 
or  not  It  further  appears  from  the  evidence  that  A. 
F.  Hayes,  the  man  from  whom  appellee  purchased  the 
jack,  at  the  time  of  loading  him  in  one  of  the  cars  was 
given  a  contract  to  sign,  which  he  at  first  declined 
to  do,  but  upon  being  assured  by  the  agent  at  Marissa 
that  it  would  have  to  be  signed  by  him  he  signed  it; 
and  it  further  appears  that  this  contract  was  a  part 
of  the  bill  of  lading  and  that  it  contained  a  contract 
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purporting  to  be  between  appellant  and  A.  F.  Hayes, 
shipper,  stating  that  the  jack  was  of  the  value  of 
one  hundred  dollars  and  limiting  the  liability  of  appel- 
lant to  one  hundred  dollars ;  also  that  no  claim  for  loss 
or  damage  to  the  stock  shall  be  valid  against  appel- 
lant, unless  made  in  writing,  verified  by  affidavit,  and 
delivered  to  the  agent  within  ten  days  from  the  time 
the  stock  was  removed  from  the  cars.  Said  contract 
also  contained  a  clause  providing,  that  the  railroad 
company  should  not  be  liable  for  any  injury,  however 
caused,  not  resulting  from  gross  negligence  of  the  ap- 
pellant. That  it  also  contained  a  further  clause  that 
the  car  containing  said  jack  was  to  be  in  charge  of  the 
shipper,  or  its  agents  while  in  transit  and  the  shipper 
assumes  the  duty  of  loading  and  unloading  said  jack. 
It  appears,  however,  from  the  evidence,  that  when 
Hayes  signed  said  contract  the  contents  of  it  was  not 
explained  to  him  and  he  knew  nothing  about  the  mat- 
ters specified  therein. 

The  declaration  of  appellee  consists  of  one  count 
and  alleges  the  receipt  of  the  jack  by  the  defendant, 
to  be  safely  and  securely  carried  from  Marissa  to 
Golconda,  and  there  be  delivered  to  plaintiff,  and  that 
the  defendant  did  not  safely  and  securely  deliver  the 
same  but  on  the  contrary  so  carelessly  and  negligently 
behaved  itself  in  the  said  premises  that  the  said  jack 
became  and  was  injured  by  the  defendant,  and  on  ac- 
count of  said  injury  became  wholly  lost  to  the  plain- 
tiff. To  this  a  plea  of  general  issue  was  filed,  and 
five  special  pleas.  Each  of  said  pleas  setting  up  the 
contract  above  mentioned,  and  the  first  plea  denied 
liability  in  a  greater  amount  than  one  hundred  dollars. 
The  second  denied  liability  because  appellee  had  not 
presented  a  claim  in  writing  verified  by  affidavit  to 
appellant  or  its  agents  within  ten  days  from  the  time 
the  stock  was  removed  from  the  car.  The  third  and 
fourth  special  pleas  deny  liability  because  the  appel- 
lant was  not  guilty  of  gross  negligence  in  and  about 
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the  shipment  of  the  jack.  The  fifth  special  plea  denies 
liability  because  it  says  that  tinder  the  terms  of  said 
contract  the  appellant  in  reloading  the  jack  at  Reeves- 
ville  was  acting  as  the  agent  of  appellee.  To  these 
special  pleas  no  replication  was  filed.  Upon  the  trial 
of  the  case  objection  was  made  to  the  testimony  of  the 
witness  A.  F.  Hayes  concerning  the  signing  of  the  con- 
tract above  mentioned,  and  denying  the  knowledge 
of  the  contents  or  that  the  instrument  was  read  over 
to  him  or  he  was  in  any  manner  informed  of  its  con- 
tents. Also  to  the  admission  of  the  testimony  of  ap- 
pellee wherein  he  states  that  he  had  attempted  to  make 
a  claim  for  damages  and  spoke  to  the  agent  at  Gol- 
conda  about  making  the  claim.  It  is  contended  by 
counsel  for  appellant  that  as  the  appellant  had  filed 
special  pleas  setting  forth  the  specific  matters  in  said 
pleas  mentioned,  respectively,  and  that  as  the  appellee 
filed  no  replication  thereto,  or  did  not  attempt  by 
replication  to  confess  and  avoid  these  pleas,  that 
the  effect  of  it  was  simply  to  deny  the  matters  set 
forth  in  the  respective  pleas,  and  that  he  had  no  right 
to  introduce  evidence  showing  that  he  did  not  read  or 
know  the  contents  of  the  writing,  and  other  similar 
matters,  for  the  reason  that  there  was  no  replication 
and  no  pleading  under  which  such  testimony  was  ad- 
missible. In  the  argument  counsel  for  appellant  states 
that  this  evidence  should  have  been  stricken  from  the 
record,  "For  the  reason  that  the  contract  in  question 
was  admitted  in  evidence,  without  objection,  in  sup- 
port of  the  special  pleas  of  the  defendant,  and  was 
conclusive  proof  of  all  the  matters  alleged  in  said 
several  special  pleas,  and  the  only  issue  upon  said 
several  pleas  was  a  simple  denial  of  the  facts  therein 
charged.  Had  the  plaintiff  filed  a  special  replication 
to  these  pleas  confessing  and  avoiding  the  same,  and 
charged  that  the  plaintiff  would  not  be  bound  by  the 
matters  therein  alleged,  unless  the  attention  of  the 
shipper  had  been  called  thereto,  and  his  assent  ob- 
tained, such  evidence  might  have  been  proper,  etc." 
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It  is  also  insisted  by  the  appellant,  that  even  if  the 
law  required  the  appellant  to  prove  the  execution  of 
the  contract  and  that  the  shipper  assented  to  its  pro- 
visions, that  such  proof  could  not  be  required  in  this 
case  because  there  was  no  issue  made  by  the  pleadings 
by  which  that  question  could  be  tried,  and  appellant 
claims  that  one  case  is  made  by  the  pleadings  and  an- 
other by  the  evidence,  and  that  this  could  not  be  done. 
The  criticism  upon  appellee  's  first,  second,  third  and 
fourth  instructions  is  along  the  same  line  and  based 
upon  the  fact  that  no  issue  is  made  by  the  pleadings  to 
support  the  third  and  fourth  instructions,  and  no  legal 
evidence  introduced  to  support  the  second.  All  of 
these  matters  will  be  considered  under  the  question 
made  by  appellant  about  the  effect  of  the  special  pleas 
filed  without  replications  thereto. 

As  we  understand  counsel  for  appellant,  they  do 
not  deny  that  under  the  law  the  burden  is  upon  appel- 
lant to  show  that  the  contract  referred  to  as  having 
been  signed  by  the  shipper  was  understood  by  the 
shipper,  and^we  understand  the  law  to  be  that  the 
liability  of  the  carrier  can  only  be  defeated  by  showing 
that  the  shipper  who  delivers  his  goods  to  the  carrier 
for  transportation  and  accepts  a  written  contract  of 
such  shipment  imposes  the  restrictions  of  knowing  the 
contents  of  the  contract  and  assents  to  its  terms.  The 
onus  of  proving  this  contract  and  such  knowledge  upon 
the  part  of  the  shipper,  is  upon  the  carrier.  Wabash 
R.  Co.  v.  Curtis,  134  111.  App.  409 ;  Wabash  R.  Co.  v. 
Thomas,  222  111.  337. 

It  is  first  insisted  by  appellant  that  before  it  could 
present  the  defense  that  was  offered  that  it  was  re- 
quired that  it  should  be  specially  pleaded  and  proven, 
and  refers  the  court  to  the  cases  of  Gunton  v.  Hughes, 
181  111.  132,  and  Wall  v.  Chesapeake  &  0.  R.  Co.,  200 
111.  66;  but  an  examination  of  these  cases  will  show 
that  the  question  there  arose  upon  the  question  of  the 
plea  of  the  statute  of  limitations,  which  is  in  a  class 
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to  itself  and  is  not  governed  by  the  pleading  in  the 
class  of  cases  now  under  consideration  by  the  court. 
He  also  refers  and  quotes  from  Chitty,  which  says: 
"In  actions  upon  the  case  the  plea  of  not  guilty  shall 
operate  as  a  denial  only  of  the  breach  of  duty  or  wrong- 
ful act  alleged  to  have  been  committed  by  the  defend- 
ant, and  not  of  the  facts  stated  in  the  inducement,  and 
no  other  defense  than  such  denial  shall  be  admissible 
under  that  plea  and  all  matters  in  confession  and 
avoidance  shall  be  plead  specially  as  in  actions  of  as- 
sumpsit." The  Supreme  Court  of  this  State  in  pass- 
ing upon  this  proposition  and  quotation  from  Chitty, 
says:  "The  rule  at  common  law  is  that  under  the 
plea  of  not  guilty,  in  an  action  on  the  case,  the  defend- 
ant may  not  only  put  the  plaintiff  upon  proof  of  the 
whole  charge  contained  in  the  declaration,  but  may 
also  give  in  evidence  any  justification  or  excuse.  1 
Chitty's  Pleading  (7th  Am.  from  the  6th  London  Ed.) 
527.  The  English  rule,  that  'in  actions  on  the  case, 
the  plea  of  not  guilty  shall  operate  as  a  denial  only  of 
the  breach  of  duty  or  wrongful  act  alleged  to  have 
been  committed  by  the  defendant,  and  not  of  the  facts 
stated  in  the  inducement,'  etc.,  was  adopted  by  the 
judges  at  Hilary  term,  4th  William  IV,  *  *  *  1 
Chitty's  Pleadings,  737,  and  has  never  been  adopted 
by  statute  in  this  State."  City  of  Champaign  v.  Mc- 
Murray,  76  111.  353.  We  are  of  the  opinion  that  all 
of  the  matters  set  forth  in  the  special  pleas  were  ad- 
missible under  the  plea  of  not  guilty ;  and  being  admis- 
sible under  that  plea  there  could  be  no  error  in  per- 
mitting the  appellee  to  make  his  explanation  of  and 
concerning  those  special  matters.  It  is  said  by  counsel 
for  appellant  that  some  action  should  have  been  taken 
upon  these  special  pleas,  which  is  true,  and  a  demurrer 
to  these  pleas  would  probably  have  resulted  in  the 
court  holding  that  they  were  unnecessary.  The  record 
discloses  that  under  the  pleadings  as  it  existed,  both 
appellant  and  appellee  were  permitted  to  introduce  all 
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of  their  testimony  and  that  no  complaint  can  be  had 
for  that  reason,  and  the  most  that  can  be  said  with 
reference  to  the  trial,  under  the  pleadings  as  they  were, 
is  that  it  is  a  mere  irregularity,  and  we  do  not  believe 
that  where  it  appears  that  no  injustice  has  occurred  by 
reason  of  a  mere  irregularity  of  pleading  that  such 
irregularity  should  work  a  reversal  of  a  case. 

We  are  further  of  the  opinion  that  the  appellant  is 
in  no  position  to  complain  about  the  admissibility  of 
this  testimony  on  account  of  the  status  of  the  plead- 
ings, for  the  reason  that  the  only  specific  objection 
made  by  counsel  during  the  trial  was,  i  l  On  the  ground 
that  the  matter  is  embodied  in  the  special  contract 
here  in  evidence,' '  and  nothing  was%said  by  counsel  to 
the  court  about  the  want  of  a  replication  to  these 
special  pleas.  No  objection  was  made  upon  that 
ground  during  the  trial  and  this  objection  is  made  for 
the  first  time  in  this  court  and  we  think  it  comes  too 
late.  The  court's  attention  should  have  been  called  to 
the  fact  that  special  pleas  were  on'  file  and  no  replica- 
tion filed  to  them,  and  given  an  opportunity  to  pass 
upon  the  question,  which  was  not  done.  This  disposes 
of  thg  question  of  the  admissibility  of  evidence  and  the 
objections  to  appellee's  instruction. 

Appellant  also  contends  that  this  case  should  be  re- 
versed upon  the  evidence.  The  facts  as  set  forth  in 
the  statement  herein  are  substantially  all  of  the  facts 
introduced  in  evidence,  and  there  is  no  dispute  as  to  the 
facts,  and  we  think  it  was  a  question  for  the  jury  to 
determine  whether  or  not  under  such  facts  the  jury 
were  warranted  in  finding  that  appellant  was  guilty 
of  such  negligence  in  and  about  the  shipping  of  this 
jack  as  to  make  it  liable  for  the  value  thereof.  It  was 
the  duty  of  appellant  to  safely  deliver  such  property 
at  the  place  to  which  it  was  consigned,  and  it  had  no 
power  to  limit  its  liability  in  this  respect  but  was 
bound  bv  statute  so  to  do. 

It  is  the  province  of  the  jury  to  determine  what  acts 
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do  and  do  not  constitute  negligence,  and  where  they 
have  found  that  the  acts  proven  do  constitute  negli- 
gence, a  court  of  appeal  would  be  slow  to  reverse  such 
decision,  unless  it  was  so  manifestly  against  the  evi- 
dence and  law  as  to  require  a  reversal  on  that  account. 

Another  objection  urged,  that  the  verdict  of  the  jury 
as  to  the  amount  of  damages  is  not  sustained  by  the 
evidence.  The  evidence  shows  the  value  of  the  jack 
to  be  four  hundred  dollars,  while  the  verdict  is  only 
three  hundred  dollars.  We  do  not  believe  that  appel- 
lant can  complain  or  be  heard  to  say  that  the  judg- 
ment was  for  too  small  an  amount.  Becker  v.  People, 
164  HL  267 ;  Florsheim  v.  Dullaghcm,  58  111.  App.  593. 

Objection  is  also  made  to  the  refusal  of  appellant's 
refused  instructions  Nos.  11, 12, 13  and  15,  but  what  we 
have  heretofore  said  with  reference  to  the  admissibil- 
ity of  the  evidence  under  the  pleadings  answers  the 
criticisms  made  upon  these  refused  instructions.  We 
see  no  reason  why  the  appellant's  refused  instruction 
14  might  not  have  been  given  upon  the  proposition 
herein  contained  that  the  shipper,  A.  F.  Hayes,  should 
be  regarded  as  the  agent  of  the  plaintiff  and  that  the 
plaintiff  should  be  bound  by  his  acts.  We  think  this 
proposition  was  fully  covered  by  appellee's  instruc- 
tions 2  and  4,  where  the  jury  are  advised  that  it  is 
sufficient  if  the  shipper  knew  that  the  conditions  were 
in  the  bill  of  lading,  and  then  afterwards  referring  to 
him  as  the  agent  of  the  plaintiff;  and  the  jury  were 
plainly  advised  that  it  is  sufficient  to  bind  the  plaintiff 
if  the  shipper  had  knowledge  of  the  restrictions  con- 
tained in  the  contract,  and  this  is  the  important  thing 
sought  by  refused  instruction  No.  14  to  be  impressed 
upon  the  minds  of  the  jury.  The  instructions  as  given 
and  read  to  the  jury,  when  taken  as  a  whole,  seem  to 
present  the  law  fairly. 

After  a  careful  reading  of  this  record  and  fully  con- 
sidering the  questions  presented  for  our  determina- 
tion, we  are  of  thesppinion  that  appellant  had  a  fair 
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trial,  and  find  no  error  of  such  importance  as  to  re- 
quire a  reversal  \of  the  case,  and  the  judgment  of  the 
lower  court  is  affirmed. 

Judgment  affirmed. 


Herschbach  Brothers,  Appellants,  t.  Lucian  Cassout 
i  and  Maggie  Cassout,  Appellees. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Randolph  county;  the  Hon. 
William:  E.  Hadley,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.    Affirmed.    Opinion  filed  December  1,  1915. 

Statement  of  the  Case. 

This  was  an  action  of  replevin  brought  by  Hersch- 
bach Brothers  to  recover  two-thirds  of  twenty-five 
acres  of  wheat  that  had  been  harvested  and  ready  to 
thresh.  From  a  judgment  for  the  defendant,  the  plain- 
tiff appealed. 

It  appears  from  the  record  in  this  case  that  on  Sep- 
tember 1,  1913,  the  defendant  Lucian  Cassout  made  a 
mortgage  to  the  State  Bank  of  L.  H.  Gilster  &  Com- 
pany, and  that  in  said  mortgage  was  included  twenty 
acres  of  growing  wheat.  It  further  appears  from  the 
evidence  that  the  mortgage,  while  it  bore  date  of  Sep- 
tember 1st,  was  not  acknowledged  or  recorded  until 
the  11th  of  October.  On  the  4th  day  of  October  of  the 
same  year  defendants  confessed  a  judgment  in  favor 
of  plaintiffs  for  the  amount  of  $101.10.  Execution 
was  issued  and  placed  in  the  hands  of  the  sheriff 
on  the  same  day  and  on  October  6,  1913,  this  execu- 
tion was  served  by  copy  upon  the  defendants,  and  upon 
the  same  day  defendants  filed  their  schedule  of  per- 
sonal property  and  in  the  schedule  is  included  "25 
acres  of  growing  wheat,  less  rent  of  one-third,"  and 
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said  schedule  also  contains  the  following  clause: 
"Above  property  belongs  to  Lucian  Cassout,  and  the 
mules,  wheat  and  wagon  are  under  mortgage,  or  con- 
tract to  be  mortgage  placed  on  the  wheat  as  soon  as 
sown."  On  November  19th  the  plaintiffs  caused  the 
aforesaid  execution,  then  in  the  hands  of  the  sheriff,  to 
be  levied  upon  the  25  acres  of  wheat  contained  in  said 
schedule,  and  on  December  1, 1913,  the  wheat  was  sold 
at  public  auction  by  the  sheriff  and  bid  in  by  plaintiff 
in  the  execution  at  $107.51.  It  further  appears  from 
the  evidence  that  after  the  wheat  had  been  cut  by  the 
defendant  Lucian  Cassout,  and  was  ready  to  be 
threshed,  the  plaintiffs  sued  out  this  writ  of  replevin 
and  obtained  possession  of  such  wheat.  Upon  the 
making  of  said  schedule  the  sheriff  did  not  select  ap- 
praisers and  the  property  set  forth  in  the  schedule  was 
treated  as  exempt  property.  It  was  contended  by  the 
plaintiff  that  at  the  time  the  schedule  was  made  the 
wheat  in  question  had  not  been  sown  but  was  sown 
thereafter  and  prior  to  October  11th,  and  consequently 
was  additional  property  acquired  and  subject  to  levy 
under  plaintiff's  execution  as  after-acquired  property. 

A.  E.  Crisler,  for  appellants. 

R.  E.  Sprigg,  for  appellees. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Execution,  §  6* — when  exempt  property  should  not  be  sub- 
jected  to  sale  under  execution.  Where  the  court  is  satisfied  that 
personal  property  is  exempt/  such  property  ought  not  to  be  sub- 
jected to  sale  under  an  execution,  except  it  is  clearly  made  to 
appear  that  the  debtor  has  in  some  manner  forfeited  his  right  to 
the  exemption. 

2.  Exemptions,  §  26* — when  description  of  property  in  schedule 


•See  Illinois  Note*  Direst,  Vols.  XI  to  XV,  and  Cumulative  Quartorlj,  game 
topic  and  section  number. 
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of  exemption  controlling.  Where  a  description  of  property  listed 
in  a  schedule  of  exemptions  may  reasonably  be  construed  as  apply- 
ing to  property  sold  under  an  execution,  such  construction  will  be 
adopted. 

3.  Replevin,  §  105* — when  burden  on  plaintiff  to  prove  property 
acquired  after  filing  of  schedule  of  exemptions.  In  an  actios  of 
replevin  to  recover  property  levied  on  under  execution  and  alleged 
to  be  exempt,  by  defendants  the  burden  of  proving  that  the  prop- 
erty was  acquired  after  the  filing  of  a  schedule  of  exemptions  is 
upon  the  plaintiff. 

4.  Exemptions,  $  38* — when  levy  on  and  sale  of  exempt  property 
evasion  of  law.  A  levy  upon  and  sale  of  property  which  the  levy- 
ing officer  knows  is  sought  by  the  debtor  to  be  exempted  by  his 
schedule  will  be  treated  as  an  evasion  of  the  law. 

5.  Exemptions,  §  25* — what  is  duty  of  officer  holding  execution 
towards  debtor.  An  officer  holding  an  execution  is  required  to  deal 
fairly  and  in  good  faith  with  the  debtor  and  not  to  use  the  pro- 
visions of  the  exemption  law  to  trap  or  catch  debtors  who  are 
honestly  and  in  good  faith  seeking  to  avail  themselves  of  the 
benefit  of  its  provisions. 

6.  Exemptions,  §  3* — how  exemption  laws  construed.  The  ex- 
emption laws  are  made  for  the  purpose  of  protecting  the  poor  and 
unfortunate  and  should  be  liberally  construed  by  the  courts,  and 
the  right  of  such  debtors  should  be  fully  upheld  without  stint  or 
grudging. 

•See  nilnofe  Note*  Divert,  VoU.  XI  to  XV,  and  CumaUUve  Quarterly,  mne 
topic  and  eeetlen  number. 
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Charles  Huffstnttler,  Appellee,  t.  William  Crabtree, 
Frank  Johnson  and  Isaac  Johnson,  Appellants. 

1.  Roads  akd  bbidgis,  $  220* — when  evidence  insufficient  to  es- 
tablish wilful  negligence  of  commissioner  of  highways  in  failing 
to  repair  road.  Evidence  which  does  not  satisfactorily  show  that 
the  attention  of  commissioners  of  highways  has  been  called  to 
defects  In  roads  under  their  supervision  and  care  will  not  warrant 
a  finding  of  wilful  negligence  of  duty  in  failing  to  make  repairs 
thereon. 

2.  Roads  and  bridges,  $  220* — when  commissioner  of  highways 
not  liable  for  defects  in  highway.  Commissioners  of  highways  are 
not  liable  in  damages  for  mere  neglect  to  repair  the  roads  in  their 
town. 

Appeal  from  the  Circuit  Court  of  Hamilton  county;  the  Hon. 
Jacob  R.  Cbkighton,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1916.  Reversed  with  finding  of  fact  Opinion  filed 
December  1,  1915. 

Isaac  H.  Webb  and  Harry  Anderson,  for  appellants. 
J.  H.  Lane  and  Thomas  H.  Creighton,  for  appellee. 

Mb.  Justice  McBbide  delivered  the  opinion  of  the 
court 

This  action  was  commenced  before  a  justice  of  the 
peace,  appealed  to  the  Circuit  Court  of  Hamilton 
County,  where  a  trial  was  had  and  judgment  rendered 
against  the  defendants  for  one  hundred  and  fifty  dol- 
lars and  costs  of  suit,  to  reverse  which  judgment  the 
defendants  prosecute  this  appeal. 

It  appears  from  the  evidence  that  the  appellants 
were  Commissioners  of  Highways  of  the  Town  of  Flan- 
nigan  in  Hamilton  County.  That  there  was  a  public 
road  extending  nearly  east  and  west  through  said 
town  and  is  described  by  the  witnesses  as  a  road  pass- 
ing by  the  residence  of  one  "William  B.  Johnson.    On 


.  __  nitaftte  Note*  Digest,  Vol*.  XI  to  XV,  and  Cumulative  Quarterly, 
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thi£  road  and  near  the  residence  of  said  Johnson  was  a 
culvert  of  the  length  of  about  twelve  feet  and  of  the 
width  of  about  four  feet.  There  was  a  plank  broken 
out  on  the  south  end  of  the  length  of  about  four  feet 
or  five  feet,  and  the  north  end  of  about  two  and  one- 
half  or  three  feet.  Some  of  the  witnesses  described  the 
plank  broken  on  the  north  end  as  having  the  appear- 
ance of  being  bent  down  by  an  engine  or  some  heavy 
vehicle  crossing  it,  but  not  entirely  broke  in  two,  while 
others  say  it  was  entirely  broken  off. 

It  appears  from  the  evidence  that  on  October  15, 
1912,  appellee  with  his  family  was  driving  a  two  horse 
vehicle  across  this  culvert  and  one  of  the  horses  stepped 
into  the  hole  of  the  north  end  of  the  culvert,  fell  and 
broke  his  leg  from  which  injury  he  afterwards  died. 
It  further  appears  from  the  evidence  of  a  portion  of 
the  witnesses  that  the  hole  had  been  there  for  some 
two  or  three  weeks,  while  other  witnesses  testify  to 
having  passed  over  the  bridge  a  short  while  before  the 
injury  without  observing  this  hole.  There  was  also 
a  mud  hole  about  one  hundred  yards  east  of  this  bridge 
and  some  abutments  out  of  repair  on  a  bridge  about 
one-fourth  of  a  mile  west  of  the  culvert.  The  commis- 
sioners had  divided  the  work  of  the  town  and  the  part 
on  which  this  culvert  was  located  was  allotted  to  the 
defendant  Crabtree,  who  lived  about  one  mile  and  a 
half  from  the  culvert,  the  other  commissioners  living 
still  further  away.  About  one  month  previous  to  the 
accident  Gus  Matheny,  a  mail  carrier,  testified  that  in 
a  conversation  with  appellant  Crabtree  he  asked  him 
if  he  could  not  fix  these  bridges  and  mud  holes  in  shape 
so  that  they  could  be  traveled  upon,  and  says  that  at 
that  time  they  were  standing  about  fifty  yards  from 
this  culvert  and  that  Crabtree  said  he  would  have  them 
fixed  and  thereafter  and  on  about  the  20th  of  Septem- 
ber sent  the  overseer  of  the  highways,  who  fixed  the 
approach  to  the  bridge  and  the  mud  hole  but  did  not 
fix  this  culvert.    Crabtree  says  that  in  the  conversation 
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with  Matheny  his  attention  was  called  to  the  mud  hole 
and  he  was  asked  to  fix  it  but  denies  that  his  attention 
was  called  to  this  culvert,  and  Matheny  says  that  he 
does  not  remember  whether  he  called  his  particular 
attention  to  the  culvert  or  not,  William  Die,  the  over- 
seer who  fixed  the  mud  hole  and  repaired  the  approach 
to  the  bridge,  says  that  he  noticed  that  a  plank  was 
broken  out  of  the  south  end  of  this  bridge  but  did  not 
notice  anything  wrong  with  the  north  end ;  that  he  had 
no  plank  wherewith  to  repair  the  south  end  and  never 
informed  Crabtree  of  the  defective  condition  of  the 
culvert.  It  further  appears  from  the  evidence  that 
after  the  accident  Crabtree  directed  the  overseer  to  get 
some  lumber  and  repair  the  culvert,  which  he  did. 

During  the  argument  of  this  case  counsel  referred 
to  and  cited  authorities  upon  the  question  of  liability 
of  commissioners  of  highways  for  a  wilful  failure  to 
repair  the  highways  in  their  town.  We  do  not  regard 
it  as  necessary  to  determine,  and  do  not  decide,  as  to 
whether  or  not  a  wilful  failure  upon  the  part  of  the 
commissioners  would  create  a  liability  or  not,  as  we  are 
of  the  opinion  that  the  facts  in  this  case  do  not  war- 
rant a  finding  of  wilful  failure  to  discharge  the  duties 
of  the  office.  It  does  not  appear  from  the  evidence 
that  any  of  the  appellants  had  knowledge  of  the  con- 
dition of  this  specific  culvert,  and  no  witness  testifies 
that  their  attention  was  called  to  it,  while  the  witness 
Matheny  says  he  called  Crabtree 's  attention  to  the  fact 
that  the  roads  and  bridges  in  that  neighborhood  needed 
repairing,  yet  he  says  he  does  not  know  whether  he 
called  his  attention  to  this  bridge  or  not  but  Crabtree 
says  he  did  not  call  his  attention  to  this  bridge;  and 
it  further  appears  that  within  a  short  time  after 
Matheny  spoke  to  Crabtree  about  the  condition  of  the 
roads  that  Crabtree  sent  the  overseer  to  repair  them 
and  the  overseer  says  that  he  made  the  repairs,  ex- 
cept that  he  put  no  plank  on  the  south  end  of  this  cul- 
vert because  he  had  none,  but  never  advised  Crabtree 
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of  the  condition  of  the  culvert,  and  there  is  certainly 
no  claim  that  the  other  appellants  had  any  knowledge 
of  the  condition  of  this  road.  We  cannot  say  and  do 
not  believe  that  this  testimony  discloses  a  deliberate 
purpose  upon  the  part  of  the  appellants  not  to  dis- 
charge the  duties  required  of  them.  "The  true  con- 
ception of  wilful  negligence  involves  a  deliberate 
purpose  not  to  discharge  some  duty,  necessary  to  the 
safety  of  the  person  or  property  of  another,  which 
duty  the  person  owing  it  has  assumed  by  contract,  or 

which  is  imposed  upon  the  person  by  operation  of  law. 
•     •     • 

"Outside  of  statutes  which  exist  in  one  or  two 
States,  denouncing  wilful  negligence,  some  of  the  cases 
lay  down  the  doctrine  that  an  entire  absence  of  care 
for  the  life,  the  person  or  the  property  of  others,  such 
as  exhibits  a  conscious  indifference  to  consequences, 
makes  a  case  of  constructive  or  legal  wilfulness,  such 
as  charges  the  person  whose  duty  it  was  to  exercise 
care,  with  the  consequences  of  a  wilful  injury."  Sec- 
tions 20-22,  vol.  1,  Thompson  on  Negligence. 

In  view  of  the  evidence  as  disclosed  by  the  record  in 
this  case,  we  are  of  the  opinion  that  no  such  state  of 
facts  is  shown  as  warrant  a  finding  of  wilful  negligence 
of  duty,  and  the  case  will  be  considered  and  decided 
upon  the  question  as  to  whether  or  not  commissioners 
of  highways  are  liable  for  mere  neglect  to  repair  the 
roads  in  their  town. 

It  is  strenuously  insisted  by  counsel  for  appellee  that 
for  highway  commissioners  who  have  ample  means  at 
their  command  to  neglect  to  repair  the  roads  and  to 
permit  their  roads  to  remain  in  such  a  condition  as  to 
be  unsafe  to  travel  upon  is  unjust  to  persons  who  may 
have  occasion  to  use  such  highways,  and  while  there 
may  be  much  force  in  the  argument  presented,  yet  we 
are  of  the  opinion  that  it  is  not  an  open  question  in 
our  courts.  It  has  been  held  by  the  highest  courts  of 
this  State  that  while  towns  have  power  to  levy  taxes, 
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"they  are  not  liable,  in  a  common  law  action,  for  dam- 
ages sustained  by  an  individual  on  account  of  such  ac- 
tion   being    neglected    or    inadequately    performed. 

*  *  *  The  reasons  always  given  for  exempting 
towns  from  such  actions  are,  that  they  are  established 
as  local  subdivisions  and  agencies  of  the  State  for 
governmental  purposes,  and  that  duties  are  imposed 
upon  them  without  their  assent,  exclusively  for  public 
purposes.  The  same  reasons  apply,  with  at  least  equal 
force,  to  commissioners  of  highways  as  an  agency 
through  which  a  town  performs  a  public  duty.  *  *  * 
If  he  should  neglect  to  perform  any  of  the  duties  en- 
joined upon  him  while  acting,  the  public  injury  renders 
him  liable  to  a  penalty  of  not  less  than  ten  dollars  nor 
more  than  fifty  dollars.  The  office  and  its  duties  are 
compulsory,  and  are  imposed  upon  the  individual  for 
public  purposes,  in  like  manner  as  upon  the  town.  The 
court  draws  a  distinction  between  the  town  and  the 
municipal  corporation  proper,  on  the  question  of  lia- 
bility, in  favor  of  the  town,  and  it  would  seem  most 
unjust  to  reverse  the  rule  as  to  the  town  officer  and 
hold  him  to  the  same  responsibility  as  a  city  or  other 
municipal  corporation.  #  #  *  The  statute  has  pro- 
vided means  for  redressing  the  public  wrong  by  a  pen- 
alty, and  that  is  sufficient  to  enforce  the  public  duty. 

*  *  *  The  decision  in  Bartlett  v.  Crozier,  supra  (17 
Johns.  439),  that  an  action  would  not  lie  against  an 
overseer  of  highways  at  the  suit  of  an  individual  for 
an  injury  which  he  had  sustained  in  consequence  of 
the  neglect  of  the  overseer  to  keep  a  bridge  in  repair, 
was  quoted  approvingly  in  Hollenbeck  v.  Winnebago 
County,  95  111.  148,  and  later  decisions  in  New  York 
of  a  different  character  were  ignored.  Being  of  the 
opinion  that  plaintiff  had  no  right  of  action,  the  judg- 
ment will  be  reversed."  Nagle  v.  Wakey,  161  HI.  387. 
We  think  the  dissenting  opinion  filed  in  the  cause  last 
above  cited  delineates  and  emphasizes  the  fact  that  the 
Supreme  Court  in  that  case  intended  to  exempt  com- 
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missioners  of  highways  from  liability  for  damages 
for  neglect  to  repair. 

Again,  in  the  case  of  Kennedy  v.  McGovern,  246  EL 
497,  holds  that  the  amendment  of  1907  to  section  51, 
of  the  Roads  and  Bridges  Act  (J.  &  A.  ff  9810),  which 
makes  highway  commissioners  in  counties  not  under 
township  organization,  personally  liable  for  injury  to 
person  or  property  due  to  their  failure  or  neglect  to 
keep  the  highways  of  their  district  in  repair  is  invalid 
as  special  legislation,  there  being  no  reasonable  ground 
for  making  commissioners  liable  in  counties  not  under 
township  organization,  and  not  making  commissioners 
under  township  organization  liable  under  the  same  con- 
ditions. We  think  that  the  court  in  its  argument  in 
that  case  necessarily  reached  the  conclusion  that  com- 
missioners of  highways  of  towns  in  counties  under 
township  organization  were  not  liable  in  damages  for 
failure  or  neglect  to  keep  the  roads  and  bridges  in  good 
repair.  It  is  there  said :  i  i  The  commissioners  in  both 
classes  of  counties  have  the  same  general  responsibil- 
ities, and  no  liability  for  injury  because  of  neglect  to 
keep  the  highways  in  repair  should  be  imposed  upon 
one  class  that  is  not  imposed  upon  the  other.  In  a 
county  not  under  township  organization  persons  in- 
jured on  the  highway  might,  under  this  amendment, 
recover  damages  for  such  injuries  from  the  commis- 
sioners of  highways,  when  under  exactly  similar 
circumstances  persons  injured  on  this  same  highway 
but  just  across  the  county  line,  in  a  county  under 
township  organization,  could  not  recover.' '  Kennedy 
v.  McGovern,  supra. 

It  appears  to  us  from  a  consideration  of  the  cases 
that  the  Supreme  Court  of  this  State  has  reached  the 
conclusion  that  a  commissioner  of  highways  is  not 
iiable  in  damages  for  mere  neglect  to  repair  the  roads 
in  his  town,  and  we  do  not  believe  that  the  appellants, 
under  the  law,  are  liable  to  appellee  for  the  damages 
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sustained,  and  the  judgment  of  the  lower  court  is  re- 
versed. 

Judgment  reversed  with  finding  of  fact. 
Finding  of  fact.    The  court  finds  as  a  fact  that  the 
defendants  were  not  guilty  of  ^ilful  negligence. 


H.  L.  Thompson,  Appellant,  t.  John  Sprague,  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Saline  county;  the  Hon.  A.  W. 
Lewis,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.    Affirmed.    Opinion  filed  December  1,  1915. 

Statement  of  the  Case. 

Action  of  forcible  detainer  by  H.  L.  Thompson,  plain- 
tiff, against  John  Sprague,  defendant  From  a  judg- 
ment for  defendant,  plaintiff  appeals. 

The  plaintiff's  grantor  having  leased  a  farm  to  the 
defendant  for  a  term  of  one  year,  which  later  became 
a  tenancy  from  year  to  year  by  defendant's  holding 
over,  transferred  his  interest  to  the  plaintiff  who,  in 
turn,  leased  the  premises  back  to  himj  the  defendant 
still  treating  the  grantor  as  his  landlord  and  being 
ignorant  of  the  conveyance  and  lease.  After  the  ex- 
piration of  the  lease  the  plaintiff  brought  this  action 
for  the  possession  of  the  property. 

James  B.  Lewis  and  John  L.  Thompson,  for  appel- 
lant. 

W.  P.  Scott,  for  appellee. 

Me.  Justice  McBride  delivered  the  opinion  of  the 
court. 


198  Appellate  Courts  of  Illinois, 


Thompson  v.  Sprague,  197  111.  App.  197. 


Abstract  of  the  Decision. 

1.  Landlord  and  tenant,  §  4* — when  subtenancy  not  created. 
A  tenancy  cannot  be  changed  into  a  subtenancy  by  the  execution 
by  the  landlord's  grantee  to  the  landlord  of  a  lease  of  which  the 
tenant  has  no  knowledge. 

2.  Forcible  entry  and  detainer,  §  71* — what  purchaser  of  in- 
terest of  landlord  must  prove  to  maintain  action  against  tenant. 
In  an  action  of  forcible  detainer  against  a  tenant  lawfully  in 
possession  at  the  time  of  the  plaintiffs  acquisition  of  the  landlord's 
interest  in  the  premises,  the  plaintiff  must  show  affirmatively  not 
only  his  acquisition  of  title  but,  further,  that  the  tenant's  rights 
under  and  by  virtue  of  the  tenancy  have  terminated. 

3.  Forcible  entry  and  detainer,  f  32* — what  notice  must  be 
given  tenant  from  year  to  year.  A  tenant  from  year  to  year  is  en- 
titled to  sixty  days'  notice  to  terminate  his  tenancy  before  an  action 
of  forcible  detainer  can  be  maintained  against  him. 

4.  Instructions,  §  10* — when  giving  large  number  improper. 
The  practice  of  submitting  large  numbers  of  instructions  upon  sim- 
ple issues  is  to  be  condemned  as  tending  to  confuse  rather  than  to 
aid  the  jury  in  their  deliberations. 

5.  Judgment,  f  270* — when  court  may  amend  record  of  nunc  pro 
tunc.  The  court  may  on  motion  made  after  the  expiration  of  the 
term  at  which  a  judgment  is  rendered  correct  the  record  thereof 
nunc  pro  tunc. 

6.  Forcible  entry  and  detainer,  |  11* — when  owner  executing 
lease  may  not  maintain  action.  An  owner  of  property,  having  exe- 
cuted a  lease  thereof  under  which  the  lessee  is  entitled  to  posses- 
sion, may  not  maintain  an  action  of  forcible  detainer  against  one 
in  possesflion. 


•See  IllinoU  Notes  Dlfeet,  Vols.  XI  to  XV.  end  Cumulative  Quarterly, 
topic  and  section  Bomber. 


Fourth  District — December,  1915.  199 

Hubs  v.  Ford,  197  Ul.  App.  199. 


Henry  Huss,  Appellant,  v.  J.  W.  Fortl,  Appellee. 
(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Fayette  county;  the  Hon. 
Thomas  M.  Jett,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.    Affirmed.    Opinion  filed  December  1,  1915. 

Statement  of  the  Case. 

Action  by  Henry  Huss,  plaintiff,  against  J.  W.  Ford, 
defendant,  on  a  promissory  note.  From  a  judgment 
for  defendant,  plaintiff  appeals. 

The  plaintiff's  assignor  was  authorized  by  the  de- 
fendant to  select  suitable  property  and  negotiate  an 
exchange  thereof  for  property  of  the  defendant,  which 
exchange  was  subsequently  effected  in  accordance  with 
a  contract,  entered  into  by  plaintiff's  assignor  in  the 
name  of  the  defendant  as  principal  with  a  third  party, 
one  of  the  terms  of  which  stipulated  that  such  other 
party  to  the  exchange  should  pay  to  the  plaintiff's  as- 
signor a  specified  amount  as  commissions.  As  a  de- 
fense to  an  action  by  the  plaintiff  on  the  defendant's 
note  for  commissions  it  was  claimed  that  the  note 
was  void  as  the  plaintiff's  assignor  had  contracted 
for  commissions  with  both  parties  to  the  transaction. 

F.  M.  Gotnn,  for  appellant. 

Brown  &  Burnside,  for  appellee. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Broker*,  f  1* — when  person  agent  and  not  broker.  One  who 
is  given   power  to  examine   property   and   determine   whether   a 

•See  Illinois  Notes  Dlges*,  Vote.  XI  to  XV,  Md  Cumulative  Quarterly,  md^ 
topic  and  section  number. 
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trade  of  other  property  therefor  should  be  made  and  who  is  not 
employed  simply  to  bring  the  parties  together  is  an  agent  and  not 
a  broker. 

2.  Principal  and  agent,  §  69* — when  agent  not  entitled  to  re- 
cover commission  from  both  parties.  An  agent  who  is  given  power 
to  examine  property,  to  determine  the  advisability  of  an  exchange, 
and  to  bring  the  parties  together  may  not  recover  commissions 
from  both  parties. 

3.  Evidence,  §  322* — when  parol  evidence  inadmissible  to  vary 
terms  of  contract.  As  between  a  party  to  a  contract  and  his  agent 
executing  it  in  his  name,  where  the  terms  of  such  contract  are  defi- 
nite and  certain,  parol  evidence  cannot  be  admitted  to  vary  its 
terms. 

4.  Evidence,  §  322* — when  parol  evidence  inadmissible  to  vary 
contract  for  payment  of  commissions.  In  an  action  by  a  real  estate 
agent  against  his  principal  to  recover  on  a  note  given  in  payment 
of  commissions,  the  plaintiff  cannot  show  by  parol  that  money 
stipulated  in  a  contract  for  the  exchange  of  property  entered  into 
by  him  as  agent  in  the  name  of  his  principal,  to  be  paid  to  the 
plaintiff  by  the  other  party  to  the  trade  as  brokerage  fees,  was  in 
fact,  to  be  paid  and  was  received  for  and  on  account  of  another 
party. 


Louis  Rahe  and  Herman  Rahe,  Appellees,  v.  Henry  Jo- 
busch, Joseph  H.  Oauen,  Charles  Wischmeler  and 
Lena  Wischmeier,  Executors  of  Will  of  D.  Wisch- 
meler, Deceased,  impleaded  with  Frederick  Jo- 
busch et  al.,  Appellants. 

1.  Executors  and  administrators,  §  101* — power  of  executor 
over  property  as  against  trustee.  Where  a  will  creates  an  executor 
and  also  a  trustee,  and  gives  each  of  them  power  over  the  property 
without  specifying  the  particular  property  that  each  shall  have 
jurisdiction  over,  the  law  favors  the  settlement  of  the  estate  by  the 
executor  and  the  determination  of  the  amount  that  shall  pass  to  the 
trustee. 

2.  Executors  and  administrators,  §  101*— ^when  testamentary 
trustee  may  devest   executor  of  property.     A  testamentary  trus- 

•See  Illinois  Not**  Digest.  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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tee  cannot  devest  the  executor  of  the  property  until  a  reasonable 
time  has  elapsed  for  the  settlement  of  the  estate. 

3.  Executors  and  administrators,  f  81* — when  chargeable  with 
loss  of  uncollected  personal  debt.  An  executor  who  owes  a  note  to 
an  estate  which  he  could  have  collected  with  the  exercise  of  rea- 
sonable diligence  and  fails  to  make  such  collection  is  chargeable, 
under  Hurd's  Rev.  St,  ch.  3,  f  58  (J.  ft  A.  H  107),  with  the  amount 
so  lost 

4.  Judgment,  §  692* — conclusiveness  of  judgment  of  County 
Court.  The  fact  that  it  has  been  adjudicated  and  determined  by  the 
County  Court  that  a  fund  was  held  by  a  person  as  executor  and 
not  as  testamentary  trustee,  is  of  weight  in  determining  in  what 
capacity  the  fund  was  received  and  controlled  by  him. 

5.  Executors  and  administrators,  |  81* — when  not  insolvent  so 
as  to  be  excused  for  not  collecting  personal  debt.  In  an  action  to  set 
aside  an  order  of  the  County  Court  discharging  an  executor  and 
for  a  determination  as  to  whether  the  sureties  on  the  executor's 
bond  or  those  upon  his  bond  as  trustee  were  liable,  and  for  an  ac- 
counting, evidence  held  sufficient  to  sustain  a  finding  that  the  execu- 
tor, who  owed  a  note  to  the  estate,  was  not  insolvent  at  a  certain 
time,  and  that  he  could  have  collected  the  debt  out  of  his  prop- 
erty with  the  exercise  of  reasonable  diligence. 

€.  Executors  and  administrators,  f  582* — when  surety  liable 
upon  bond  of  executor.  The  simple  fact  that  a  person  becomes 
a  surety  upon  an  executor's  bond  does  not  make  such  surety  liable 
for  a  debt  that  such  executor  may  be  owing  the  estate. 

7.  Executors  and  administrators,  $  550* — when  evidence  suffi- 
cient to  establish  fraud  in  procuring  order  of  discharge.  In  an  ac- 
tion by  legatees  of  a  will  against  the  executor,  both  in  such  capacity 
and  as  testamentary  trustee,  and  against  the  sureties  on  the  trus- 
tee's bond  to  set  aside  an  order  discharging  the  executor  and  for  a 
determination  as  to  whether  the  sureties  upon  the  executor's  bond 
or  those  upon  the  trustee's  bond  were  liable,  and  to  what  extent 
and  for  an  accounting,  evidence  held  sufficient  to  sustain  a  finding 
that  such  order  was  procured  by  fraud,  so  as  to  authorize  setting 
it  aside. 

8.  Executors  and  administrators,  §  85* — when  duty  of  executor 
to  compound  and  sell  claims.  It  is  the  duty  of  an  executor,  where 
a  claim  owed  to  the  estate  is  doubtful  or  desperate,  to  make  appli- 
cation to  the  court  to  compound  and  sell  the  claim. 

9.  Judgment,  f  493* — when  surety  bound  by  judgment  against 
executor.  An  adjudication  by  the  County  Court  made  upon  the 
final  report  by  an  executor  that  the  executor  had  a  certain  sum 
in  his  hands  for  distribution,  and  directing  him  how  to  make  dis- 


•8*e  lUtnote  Note*  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  tame 
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tributkm,  i»  conclusive  upon  the  executor  and  upon  h!g  sureties 
Under  Rev.  St.,  ch.  3,  §  115  (J.  ft  A.  J  165). 

10.  Judgment,  $  364* — when  judgment  of  County  Court  cannot  be 
collaterally  attached.  The  judgment  of  the  County  Court  approving 
the'  final  report  of  an  executor  and  ordering  payment  from  the 
funds  in  his  hand's  cannot  be  collaterally  attacked  except  for  fraud. 

11.  Executors  and  administrators,  §  153* — what  constitutes  de- 
vastavit by  executor.  An  executor  who  fails  to  make  payment  accord- 
ing to  the  order  of  the  County  Court  is  guilty  of  a  devastavit 

12.  Executors  and  administrators,  §  153* — recovery  on  bond  of 
executor  for  devastavit.  Where  an  executor  is  guilty  of  a  devasta* 
vit  in  not  making  payment  pursuant  to  an  order  of  the  County 
Court  approving  his  final  report  and  requiring  payment  out  of  funds 
In  his  hands,  suit  may  be  maintained  on  the  bond  of  such  officer 
and  the  judgment  together. 

Appeal  from  the  Circuit  Court  of  Monroe  county;  the  Hon. 
William  EL  Hadley,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.    Affirmed.    Opinion  filed  December  1,  1915. 

B.  B.  Bubboughs  and  Boy  E.  Gauen,  for  appellants. 
J.  M.  Ba^dy  and  D.  J.  Sullivan,  for  appellees. 

Mb.  Justice  McBkii>e  delivered  the  opinion  of  the 
court. 

The  appellees  et  al.  recovered  a  decree  against  the 
appellants,  in  the  Circuit  Court  of  Monroe  county,  for 
$7,277.40,  which  decree  is  sought  to  be  reversed  by  this 
appeal. 

It  appears  from  the  record  in  this  case  that  Fred- 
erick William  Bahe  died  testate  prior  to  February  13, 
1906,  and  that  by  the  terms  of  his  will  he  provided: 
First.  "I  order  and  direct  that  my  executor  herein- 
after named  pay  all  my  just  debts  and  funeral  expenses 
as  soon  after  my  decease  as  conveniently  may  be." 
Second.  Is  a  devise  of  real  estate  therein  described  to 
Henry  Bahe.  Third.  "I  give  and  devise  to  Frederick 
Jobusch,  as  trustee,  with  directions  to  him  as  such 
testamentary  trustee,  to  pay  out  of  all  cash  moneys  and 
notes  as  follows : 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 
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"  First.  To  pay  my  just  debts  which  I  may  owe  at 
the.  time  of  my  death. 

"Second.    To  pay  forty  dollars  for  a  tombstone. 

"Third.  To  pay  to  Anna  Rahe,  widow  of  my  son, 
Henry  Rahe,  the  sum  of  twelve  hundred  dollars  when 
my  grandson,  Henry  Rahe,  becomes  twenty-one  years 
of  age.  After  paying  the  above,  the  balance  of  all  cash 
and  notes  is  to  be  divided  equally  between  my  grand- 
children, Louis  Rahe,  Herman  Rahe,  George  Rahe, 
Otto  Rahe  and  Edward  Rahe,  to  be  paid  to  them  by 
said  Frederick  Jobusch  as  trustee,  when  they  attain 
their  majority.  Lastly,  I  hereby  nominate  and  appoint 
Frederick  Jobusch  to  be  the  executor  of  this,  my  last 
will  and  testament,  hereby  revoking  all  former  wills 
by  me  made.,, 

On  February  17,  1906,  Frederick  Jobusch  was  ap- 
pointed and  gave  bond,  which  was  approved  by  the 
court,  and  qualified  as  executor  of  said  estate,  and 
on  May  8,  1906,  filed  an  inventory  of  the  real  estate 
and  personal  property  of  said  estate,  and  included  in 
such. inventory  a  note  for  the  amount  of  $3,050,  and 
interest,  owing  by  himself  and  his  wife  Elizabeth 
Jobusch,  to  said  estate.  That  on  May  5,  1908,  he  made 
a  final  report  to  the  court  as  such  executor  and  in 
the  report  charged  himself  with  all  moneys  collected, 
including  the  note  and  interest  owing  by  himself  and 
wife ;  and  credited  himself  with  the  moneys  paid  out, 
at  which  time  it  left  in  his  hands  a  balance  of  $8,280.54, 
which  report  was  approved  by  the  court  and  the  execu- 
tor was  ordered  to  pay  Anna  Rahe  out  of  said  sum  the 
amount  of  $1,200  when  Henry  Rahe  became  twenty-one 
years  of  age,  which  the  court  found  to  be  on  April  2, 
1908,  and  that  the  remaining  balance  of  $7,080.54  be 
paid  to  the  testamentary  trustee,  Frederick  Jobusch, 
on  entering  into  bond  in  the  sum  of  $15,000;  and  on 
July  16,  1908,  he  filed  in  the  office  of  the  County  Court 
a  receipt  as  executor  from  Frederick  Jobusch,  testa- 
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mentary  trustee,  for  the  amount  of  $7,080.54,  also  a 
bond  as  such  testamentary  trustee  for  the  amount  of 
$15,000,  which  bond  was  approved  and  an  order  en- 
tered discharging  said  Frederick  Jobusch  as  executor 
aforesaid. 

There  was  evidence  introduced  pro  and  con  tend- 
ing to  show  solvency  and  insolvency  of  Frederick 
Jobusch  during  the  time  he  was  executor,  which  testi- 
mony will  be  hereafter  examined  and  commented  upon. 
This  bill  was  filed  by  the  appellees  against  the  appel- 
lants and  the  sureties  upon  the  bond  given  by  Fred- 
erick Jobusch  as  testamentary  trustee  and  other  parties 
who  were  interested  as  legatees  under  the  will.  The 
bill  with  its  amendments  sets  forth  the  facts  substan- 
tially as  above  stated,  and  asks  that  the  order  discharg- 
ing the  executor  be  set  aside,  and  a  determination 
by  the  court  as  to  whether  the  sureties  upon  the 
bond  of  Jobusch  as  executor,  or  those  upon  his  bond 
as  trustee,  or  both  of  them,  are  liable  and  to  what  ex- 
tent, and  for  an  accounting.  Except  as  to  the  parties 
which  were  afterwards  changed  by  order  of  this  court, 
the  bill  more  in  detail  is  shown  in  the  case  of  People  v. 
Jobusch,  165  111.  App.  540,  which  was  heard  by  this 
court  at  a  former  term.  To  this  bill  an  answer  was 
filed  by  the  appellants  denying  any  liability  as  the 
makers  of  the  executor's  bond,  and  states  that  the 
executor  made  a  final  settlement  and  payment  to  Fred- 
erick Jobusch  as  trustee  aforesaid  and  in  the  manner 
aforesaid.  The  sureties  upon  the  bond  as  trustees 
deny  liability  because  they  say  that  the  County  Court 
had  no  authority  to  take  such  bond,  and  that  the  bond 
taken  was  void  and  that  the  liabilities  were  against 
Frederick  Jobusch  individually  as  such  trustee. 

The  lower  court  in  its  decree  determined  that  the 
executor  and  sureties  upon  his  bond  as  such  executor 
are  liable  for  the  total  amount  of  the  deficiency  herein 
shown  to  exist,  and  to  this  the  appellants  preserve  an 
exception. 
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A  proper  determination  of  the  question  as  to  the 
parties  upon  which  bond  or  bonds,  if  any,  are  liable, 
will  require  a  consideration  of  two  propositions,  the 
first  of  which  is :  Was  the  property  devised  received 
by  Frederick  Jobusch  as  executor  of  William  Bahe, 
Sr.,  or  as  trustee  under  the  will!  The  first  clause  di- 
rects the  executor  to  pay  all  debts  and  funeral  expenses. 
The  third  clause  gives  to  Frederick  Jobusch,  as  trus- 
tee, with  directions  to  him  as  such  testamentary 
trustee,  to  pay  out  of  all  cash,  moneys  and  notes  as  fol- 
lows :  $40  for  tombstone ;  $1,200  to  Anna  Rahe ;  and 
after  paying  the  above  the  balance  of  all  cash  and 
notes  to  be  divided  equally  between  my  grandchildren, 
naming  them;  to  be  paid  to  them  by  said  Frederick 
Jobusch  as  trustee  when  they  attain  their  majority. 
And  the  will  concludes  by  appointing  Frederick 
Jobusch  as  executor.  It  is  contended  by  counsel  for  ap- 
pellant that  the  effect  of  this  will  was  to  pass  this  prop- 
erty directly  and  immediately  to  Frederick  Jobusch,  as 
trustee,  and  that  the  title  vested  in  said  trustee  subject 
only  to  the  payment  of  the  debts  and  funeral  expenses. 
We  cannot  agree  with  this  contention.  Where  a  will 
creates  an  executor  and  also  a  trustee,  and  gives  each 
of  them  power  over  the  property,  without  specifying 
the  particular  property  that  each  shall  have  jurisdic- 
tion over,  we  are  inclined  to  think  that  the  law  would 
favor  the  settlement  of  the  estate  by  the  executor  and 
ascertaining  the  amount  that  would  pass  to  the  trustee, 
which  could  only  be  done  after  the  executor  had  com- 
pleted his  duties.  "The  law  seems  to  favor  the  ad- 
ministration of  the  estate  by  the  executor  rather  than 
by  the  trustee,  and  unless  it  clearly  appears  from  the 
will  that  the  testator  intended  it  to  be  held  by  the  trus- 
tee the  executor  is  to  be  considered  as  holding  it ;  and 
where  the  will  provides  for  the  coexistence  of  the  two 
functions  of  executor  and  trustee,  the  persons  exercis- 
ing those  duties  do  so  as  executors  and  not  as  trus- 
tees/ '    Am.  &  Eng.  Encyc.  of  Law,  vol.  28,  p.  936. 
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Under  our  statutes  an  executor  could  settle  an  estate, 
collect  the  debts  and  take  care  of  doubtful  claims  with 
much  better  advantage  to  the  estate  than  a  trustee 
could,  as  our  statutes  give  an  executor  or  administra- 
tor, where  a  claim  is  doubtful  or  where  there  is  some 
equitable  or  legal  defense  to  any  claim,  the  power,  un- 
der such  circumstances,  to  apply  to  the  County  Court 
for  an  order  compounding  such  claims  and  selling 
them,  which  power  is  not  given  to  a  trustee.  Section 
83,  ch.  3,  of  Hurd's  Revised  Statutes.  (J.  &  A.  f  133.) 
This  would  be  of  much  advantage  to  an  estate  and 
the  courts  are  inclined  to  adopt  that  rule  which 
would  be  most  aclvantageous  in  the  settlement  of  es- 
tates. It  is  said  by  our  Supreme  Court:  "It  is,  of 
course,  true  that  where  the  same  person  is  executor 
and  trustee,  his  duties  in  the  two  relations  are  separate 
and  distinct  and  he  does  not  take  a  fund  as  trustee 
until  it  is  separated  from  the  general  funds  in  his 
hands  as  executor,  but  when  his  duties  concerning  a 
fund  as  executor  are  completed  and  his  duties  as 
trustee  begin,  it  becomes  his  duty  to  hold  the  fund  as 
trustee,  and  a  court  of  equity  will  regard  that  as  done 
which  ought  to  be  done. J }    Fenton  v.  Hall,  235  IU.  557. 

Under  the  provisions  of  this  will  Frederick  Jobusch 
was  created  executor  and  trustee  and  practically  the 
same  fund  given  to  him  in  each  capacity,  and  it  seems 
to  us  that  under  such  circumstances  he  chose  to  receive 
the  property  as  executor  and  to  act  in  that  capacity 
in  the  settlement  of  the  estate,  that  the  will  would  not 
require  him  to  take  the  property  as  trustee  out  of  his 
hands  as  executor  and  administer  it  as  trustee,  and 
were  some  third  person  designated  by  the  will  as  trus- 
tee instead  of  himself  we  feel  quite  sure  that  such 
third  person  could  not  devest  him  of  the  property  as 
executor  until  a  reasonable  time  had  elapsed  for  a  set- 
tlement of  the  estate.  In  this  case  there  could  be  no 
doubt  that  Frederick  Jobusch  did  assume  the  duties 
and  take  charge  of  these  funds  as  executor.    He  gave 
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bond  as  such  executor,  filed  an  inventory  of  all  of  the 
property  of  the  estate,  charged  himself  with  it  as 
executor,  and  then  proceeded  to  collect  the  notes  as 
exeeutor  and  made  a  final  report  showing  that  he  had 
collected  the  several  notes  and  claims  inventoried  and 
presented  this  report  to  the  court,  which  was  approved, 
and  thereupon  an  order  was  made  to  pay  the  balance 
to  him  as  testamentary  trustee*.  We  think  this  mode  of 
procedure  and  investing  of  the  property  in  the  trus- 
tee, after  a  reasonable  time  has  been  given  for  settle- 
ment as  executor,  is  well  sustained  by  the  case  of  Bell 
v.  People,  94  111.  230.  The  fact  of  its  having  been 
adjudicated  and  determined  by  the  County  Court  that 
this  fund  was  held  by  Jobusch  as  executor  is  also  of 
weight  in  determining  in  what  capacity  the  fund  was 
received  and  controlled  by  him.  The  cases  of  People 
v.  Huffman,  182  111.  390;  and  People  v.  Petrie,  191  111. 
497;  Weir  v.  People,  78  111.  192,  which  hold,  in  sub- 
stance, that  the  bond  of  an  executor  is  not  liable  for  a 
fund  passed  to  a  trustee,  are  not  in  our  judgment  in 
conflict  with  the  conclusion  herein  arrived  at,  and  while 
it  is  true  it  was  held  in  the  case  of  Weir  v.  People, 
supra,  where  Kraft  was  appointed  administrator  of 
estate  of  Jacob  Britzer,  Jr.,  and  received  a  fund  as 
such  administrator,  to  which  fund  Jacob  Britzer,  Sr., 
was  the  sole  heir,  who  died  one  month  later  leaving  a 
will  and  appointing  Kraft  as  executor,  that  Kraft 
thereafter  paid  no  attention  to  the  fund  received  as 
administrator  but  proceeded  to  treat  the  fund  as  be- 
longing to  Jacob  Britzer,  Sr.,  and  held  it  as  his  execu- 
tor and  made  no  further  account  of  it  to  the  estate  of 
Jacob  Britzer,  Jr.,  that  the  fund  had  passed  to  him 
as  executor  of  the  estate  of  Jacob  Britzer,  Sr.,  and  that 
the  bondsmen  of  the  administrator  of  Jacob  Britzer, 
Jr.,  were  not  liable.  This  case,  however,  was  so  deter- 
mined principally  because  the  fund  held  by  Kraft  as 
administrator  belonged  to  the  estate  of  Jacob  Britzer, 
Sr.,  and  that  it  was  treated  by  the  executor  as  having 


208  Appelate  Coubts  of  Illinois. 


Rahe  et  al.  v.  Jobusch  et  al.,  197  111.  App.  200. 

passed  from  his  hands  as  administrator  of  Jacob  Brit- 
zer,  Jr.,  to  his  hands  as  executor  of  Jacob  Britzer,  Sr., 
and  we  do  not  believe  that  this  case  is  in  conflict  with 
the  rule  above  announced.  We  are  of  the  opinion  that 
Jobusch  held  this  fund  as  executor. 

It  is  contended  that  after  the  settlement  of  the  estate 
an  order  was  entered  by  the  County  Court  directing 
the  payment  of  this  fund  to  Jobusch  as  trustee  and 
that  thereafter  he  presented  a  receipt  from  himself  as 
trustee,  which  was  approved  by  the  court  and  the  execu- 
tor and  the  sureties  upon  his  bond  were  discharged. 
It  is  very  clear  from  the  evidence  in  this  case  that  at 
the  time  Jobusch  presented  this  receipt  and  secured 
an  order  discharging  the  sureties  upon  his  bond  that 
at  that  time  he  had  no  money  or  means  with  which  to 
pay  the  amount  that  had  been  determined  was  in  his 
hands,  and  that  the  procurement  of  this  order  was  a 
fraud  upon  the  court,  and  is  by  this  proceeding  sought 
to  be  set  aside.  We  think  that  the  court  was  war- 
ranted in  holding,  under  the  evidence,  that  this  pro- 
ceeding was  a  fraud  upon  the  County  Court,  and  that 
he  did  not  err  in  setting  aside  this  order. 

The  second  proposition  to  be  determined  is  as  to  the 
liability  of  appellants  for  the  full  amount  less  any  pay- 
ments since  made,  ascertained  by  the  County  Court  to 
be  due  in  this  estate.  The  contention  is  that  the  note 
owing  by  Jobusch  and  his  wife  to  the  amount  of  $3,050, 
and  interest,  was  in  fact  never  paid,  and  for  that  rea- 
son the  sureties  upon  the  bond  are  not  liable.  We  recog- 
nize the  rule  that  the  simple  fact  that  a  person  becomes 
a  surety  upon  an  executor's  bond  does  not  make 
such  surety  liable  for  a  debt  that  such  executor  may 
be  owing  to  the  estate.  If,  however,  such  executor 
owing  said  debt  is  able  to  pay  the  debt  and  he  fails 
to  collect  it,  then  he  fails  in  the  discharge  of  his  duties 
as  required  by  law.  "  Executors  and  administrators 
shall  be  chargeable  with  so  much  of  the  estate  of  the 
decedent,  personal  or  real,   as  they  after  due  and 
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proper  diligence  might  or  shall  receive/ '  Section  58, 
ch.  3,  Hurd's  Revised  Statutes.  (J.  &  A.  fl  107.) 
Seasonable  diligence  was  required  of  Jobusch  to  col- 
lect this  debt  even  from  himself  and  wife,  and.  if  it 
could  have  been  collected  by  reasonable  diligence  and 
he  failed  to  do  so,  then  we  think  he  is  chargeable  under 
this  statute  with  the  amount  so  lost  to  the  estate. 
Whitney  v.  Petticord,  63  111.  249.  This  doctrine  is 
recognized  by  appellants  but  they  contend  that  Jobusch 
was  insolvent  all  this  time  and  that  they  could  not  have 
collected  the  debt  from  him ;  while  the  evidence  shows 
that  during  this  time  he  was  largely  indebted  to  other 
persons,  and  it  may  be  that  had  his  property  been  sub- 
jected to  sale  for  the  payment  of  his  debts  that  it  was 
doubtful  if  he  was  solvent  but  Jobusch  thought  his 
business  was  in  good  condition  and  never  realized 
there  was  any  question  about  his  insolvency  until  1909, 
at  least  one  year  after  his  report  as  executor  had  been 
approved,  and  the  evidence  shows  that  during  this  time 
he  was  the  ctoroer  of  a  homestead  of  the  value  of  $3,500, 
and  stock  of  goods  of  the  value  of  $10,000,  and  an  un- 
divided one-eighth  interest  in  eight  hundred  acres  of 
land,  such  interest  being  of  the  value  of  about  $5,000, 
none  of  which  was  incumbered.  He  also  had  accounts 
upon  his  books  to  the  amount  of  about  $20,000,  but 
there  is  no  evidence  as  to  the  value  of  these  accounts. 
Even  if  he  was  largely  indebted,  we  think  that  the 
court  was  warranted  in  holding  that  under  the  circum- 
stances he  certainly  could  have  made  this  money  out 
of  that  property  for  this  estate.  If  it  were  true  that 
this  was  a  doubtful  or  desperate  claim  against  the  es- 
tate, then  it  became  his  duty  to  make  application  to  the 
court  to  compound  and  sell  the  claims,  for  it  certainly 
was  of  some  value,  but  he  did  not  do  this  and  we  pre- 
sume for  the  reason  that  he  supposed  it  was  good,  and 
being  so  he  certainly  could  have  secured  payment  with 
the  property  he  had  on  hand.  In  this  case,  however, 
there  was  an  adjudication  by  the  County  Court  made 
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upon  the  final  report,  that  the  executor  had  in  his 
hands  for  distribution,  $8,280.54,  and  he  was  directed 
how  to  distribute  the  same,  and  we  think  that  this 
order  must  be  conclusive  not  only  upon  the  executor 
but  upon  his  sureties  and  cannot  be  attacked  except 
for  fraud,  and  we  see  no  evidence  of  fraud  up  to  that 
date  in  this  record.  "  Where  a  report  is  made  by  an 
administrator  or  executor,  and  there  has  been  an  ad- 
judication by  the  court  approving  that  report  and  or- 
dering payment  from  the  funds  in  the  hands  of  such 
administrator,  that  judgment  is  evidence  that  is  con- 
clusive on  such  administrator  or  executor,  as  also  upon 
his  sureties,  by  the  express  provisions  of  section  115, 
of  ch.  3  of  the  Revised  Statutes.  (J.  &  A.  fl  165.) 
Upon  failure  to  pay  over  in  accordance  with  such  order 
of  the  court,  the  executor  or  administrator  is  guilty 
of  a  devastavit,  and  suit  may  be  instituted  upon  the 
bond  of  such  officer.  Such  suit  is  on  the  bond  and  judg- 
ment itself,  and  such  judgment,  when  offered  in  evi- 
dence, showing  the  approval  by  the  court  and  order 
to  pay  over,  is  like  any  other  judgment  of  a  court  of 
competent  jurisdiction,  that  cannot  be  attacked  in  such 
collateral  action  except  for  fraud.  Ralston  v.  Wood, 
15  111.  159 ;  Housh  v.  People,  66  id.  178 ;  Frank  v.  Peo- 
ple, 147  id.  105."    People  v.  Huffman,  182  111.  407. 

We  believe  that  the  lower  court  was  warranted  in 
holding  the  sureties  upon  the  executor's  bond  liable  for 
such  part  of  that  fund  as  had  not  been  paid. 

Counsel  for  appellant  in  his  reply  brief  says  that 
the  amount  decreed  to  be  paid  was  at  all  events  $400 
too  much,  but  he  does  not  point  out  how  he  arrives  at 
that  conclusion  or  wherein  any  error  was  made  but 
after  a  computation  of  the  interest  upon  the  amount 
left,  after  deducting  payments,  we  do  not  find  such 
error  to  exist. 

After  a  careful  consideration  of  this  case  we  are  not 
able  to  say  that  the  court  committed  any  error  in  its 
findings  and  its  conclusions  and  the  decree  of  the  lower 
court  is  affirmed. 

Decree  affirmed. 
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Nicholas  Gill,  Appellant,  v.  John  Gill,  Sr.,  Appellee. 

(Not  to  he  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Perry  county;  the  Hon.  George 
A.  Cbow,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.    Affirmed.    Opinion  filed  December  1,  1915. 

Statement  of  the  Case. 

Action  of  forcible  detainer  by  John  Gill,  Sr.,  plain- 
tiff, against  Nicholas  Gill,  defendant,  to  recover  pos- 
session of  land  alleged  to  have  been  wrongfully 
withheld  from  plaintiff  by  defendant.  From  a  judg- 
ment for  plaintiff,  defendant  appeals. 

Plaintiff  purchased  the  premises  in  question  from 
one  William  McConnell  for  $1,500.  Some  time  during 
the  following  March  defendant  took  possession  of  said 
premises  at  the  request  or  with  the  consent  of  plaintiff. 
Defendant  claimed  that  the  arrangement  made  be- 
tween him  and  his  father  was  that  he  was  to  rent  the 
place  and  give  his  father  one-third  of  the  crops,  if  the 
latter  needed  the  same ;  that  plaintiff  was  to  keep  up 
the  taxes;  that  defendant  was  to  have  possession  of 
the  place  as  long  as  plaintiff  lived,  and  that  it  was 
to  belong  to  defendant ;  that  he  went  on  the  place  under 
this  arrangement,  made  valuable  improvements  in  ex- 
pectancy of  future  ownership,  and  fulfilled  his  part 
of  the  contract.  Plaintiff  claimed  that  the  relation 
between  the  parties  was  that  of  landlord  and  tenant ; 
that  the  tenancy  was  one  from  year  to  year,  commenc- 
ing on  the  first  day  of  March  in  each  year,  and  provid- 
ing for  a  crop  rent 

On  December  11,  1911,  plaintiff  served  a  written  no- 
tice upon  appellant  to  vacate  said  premises  on  March 
1,  1912,  which  he  failed  to  do.  That  thereafter  this 
suit  was  instituted.  The  evidence  was  conflicting,  but 
it  appeared  from  the  testimony  that  a  greater  number 
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of  witnesses  were  introduced  on  behalf  of  the  defend- 
ant than  plaintiff.  Defendant  denied  specifically  that 
his  father  rented  the  land  to  him  as  long  as  he  did 
good  on  the  place  but  said:  " While  he  came  to  me 
and  told  me  to  take  possession  of  this  place  and  to 
farm  it  as  my  own  farm,  that  it  would  be  mine  at  his 
death  *  *  *.  And  if  he  needed  the  rent  he  wanted 
it,  and  if  he  did  not  need  the  rent  I  need  not  pay  the 
rent  but  I  had  to  pay  taxes. ' '  He  also  testified :  ' '  He 
got  his  rent  every  year  with  the  exception  of  the  one 
year  he  gave  me  the  corn."  The  next  witness  intro- 
duced by  defendant  was  his  brother,  John  Gill,  Jr., 
who  testified:  "Why  he  told  me  he  had  bought  the 
McConnell  place  and  was  going  to  give  it  to  Nick,  he 
was  going  to  put  Nick  on  the  place.' '  Upon  cross-ex- 
amination the  witness  seemed  to  be  uncertain  whether 
his  father  said  he  was  going  to  rent  the  place  to 
Nicholas  or  not,  and  in  answer  to  the  question:  "Q. 
Did  he  use  the  word  rent  or  not?  A.  I  don't  know  he 
might  have  said  rent."  The  witness  thereafter  said 
he  didn't  think  the  word  "rent"  was  used. 

The  witness  Carter  testified  that  plaintiff  talked  to 
to  him  and  told  him:  "He  bought  a  farm,  his  Perry 
County  eighty  acre  farm  for  Nicholas  and  he  said  he 
gave  it  to  Nicholas,  and  after  his  death  it  belonged 
to  Nicholas."  The  witness  Roberts  testified:  "Why, 
he  told  me  that  he  had  bought  Nicholas  and  John  a 
place,  and  Nicholas  was  not  doing  to  suit  him  and  he 
was  going  to  be  boss."  This  was  a  conversation  be- 
tween witness  and  plaintiff  about  the  trouble  they 
were  having  in  their  respective  families,  and  upon 
cross-examination  witness  admitted  his  hearing  was 
not  very  good.  Plaintiff  denied  that  he  had  this  con- 
versation with  this  witness. 

Pope  &  Cook,  for  appellant. 

J.  Paul  Carter  and  A.  E.  Dry,  for  appellee. 
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Mb.  Justice  McBride  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

L  Landlord  and  tenant,  §  21* — whether  relation  of  landlord  and 
tenant  exists  as  question  for  jury.  In  an  action  of  forcible  de- 
tainer, held  that  it  was  a  question  for  the  jury  whether  the  relation 
of  landlord  and  tenant  existed  between  plaintiff  and  defendant. 

2.  Appeal  and  error,  §  1413* — when  verdict  will  not  be  set  aside 
as  against  weight  of  evidence.  A  verdict  will  not  be  set  aside  as 
against  the  weight  of  evidence  where  two  juries  have  found  for 
the  plaintiff. 

3.  Forcible  entry  and  detainer,  §  25* — when  equitable  defense 
waived.  In  an  action  of  forcible  detainer,  held  that  defendant  had 
waived  any  right  which  he  may  have  had  to  make  an  equitable 
defense. 


Clay  Frechett,  Administrator  of  the  Estate  of  Lewis 
W.  Johnston,  Deceased,  Appellee,  v.  Illinois  Cen- 
tral Railroad  Company,  Appellant. 

L  Jubt,  |  50* — when  discharge  of  jury  within  discretion  of 
court.  The  matter  of  discharging  a  jury  after  the  trial  of  the  case 
has  been  started,  upon  the  ground  that  one  of  the  jurors  is  re- 
lated  to  one  of  the  attorneys,  lies  in  the  discretion  of  the  trial  court 

2.  Jubt,  §  50* — when  discretion  to  discharge  jury  not  abused. 
The  trial  court  did  not  abuse  its  discretion  in  refusing  to  discharge 
the  jury  after  the  trial  had  been  started  on  the  ground  that  one  of 
the  attorneys  was  related  to  one  of  the  jurors,  where  the  affidavit 
in  support  of  the  motion  did  not  clearly  disclose  the  relationship, 
and  the  attorney  immediately  withdrew  from  the  case  upon  the 
making  of  the  motion. 

3.  Evidence,  §  228* — when  testimony  of  deceased  witness  at 
former  trial  may  be  admitted.  The  testimony  of  a  witness  upon 
a  previous  trial,  as  Incorporated  in  the  bill  of  exceptions,  may  be 
read  upon  a  second  trial  where  the  witness  at  the  time  of  the 
second  trial  is  deceased,  and  the  court  reporter,  who  took  the  testi- 

•8ee  Illinois  Notts  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
teple  and  section  number. 
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mony  at  the  former  trial,  testifies  that  he  took  such  testimony, 
that  it  was,  to  the  best  of  his  knowledge  and  belief,  true  and  cor- 
rect, and  that  his  notes  were  accidentally  burned,  as  this  did  not 
constitute  a  reading  from  the  bill  of  excepions.  (Distinguishing 
Illinois  Cent.  R.  Co.  v.  Ashline,  171  111.  318.) 

4.  Railboads,  §  733* — when  evidence  sufficient  to  establish  killing 
of  person  by  train.  In  an  action  for  death  of  a  person  alleged  to 
have  been  killed  wliile  attempting  to  cross  a  railroad  track  on  a 
path  near  a  station,  evidence  held  sufficient  to  establish  that  de- 
ceased was  killed  by  one  of  defendant's  trains. 

5.  Pleading,  §  431* — what  does  not  constitute  variance.  There 
is  no  variance  between  the  declaration  and  the  proof  where  the 
allegations  of  the  declaration  are  proved  substantially  in  the  man- 
ner alleged. 

6.  Railroads,  §  509* — who  is  not  trespasser.  One  who  uses  a 
much  frequented  cinder  path  across  a  railroad  near  a  station  in  a 
populous  part  of  a  city  is  not  a  trespasser. 

7.  Railroads,  §  588* — whether  railroad  company  guilty  of  wil- 
ful and  wanton  conduct  in  operation  of  train  as  question  for  jury. 
In  an  action  for  the  death  of  a  person  who  was  killed  by  a  train 
while  attempting  to  cross  a  railroad  track  near  a  station  in  a 
populous  portion  of  a  city,  held  that  it  was  a  question  for  the  jury, 
whether  defendant  was  guilty  of  wilful  and  wanton  conduct  in  the 
operation  of  its  train. 

8.  Railroads,  §  583* — when  evidence  sufficient  to  establish  wilful 
and  wanton  conduct  in  operation  of  train.  In  an  action  for  the 
death  of  a  person  who  was  killed  by  a  train  while  attempting  to 
cross  the  tracks  of  a  railroad  near  a  railway  station  in  a  populous 
portion  of  a  city,  evidence  held  sufficient  to  sustain  a  finding  that 
the  defendant  was  guilty  of  wilful  and  wanton  conduct  in  the 
operation  of  its  train. 

9.  Trial,  g  128* — when  comment  on  evidence  in  argument 
not  improper.  It  is  not  improper  argument  for  the  attorney  for 
the  plaintiff,  in  action  for  the  death  of  a  person,  who  was  killed 
while  attempting  to  pass  over  railroad  tracks  near  a  station  In  a 
populous  portion  of  a  city,  alleged  to  be  due  to  reckless  operation 
of  a  train  of  defendant's,  to  state  that  if  the  engineer  was  indicted 
for  murder  and  the  evidence  was  the  same  as  In  the  present  case, 
he  could  not  escape. 

10.  Trial,  §  131* — where  conduct  of  counsel  in  commenting  on 
witness  improper.  The  conduct  of  counsel  in  calling  a  witness 
"poor  Bice,  commonly  known  as  Burrhead  Bice,"  without  any 
foundation  in  the  evidence  therefor,  is  improper. 

11.  Appeal  and  error,  §  1514* — when  improper  conduct  of  ooun- 
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$el  not  reversible  error.  While  the  conduct  of  counsel  in  calling 
a  witness  "poor  Bice,  commonly  known  as  Burrhead  Bice/'  without 
any  foundation  in  the  evidence  therefor,  is  improper,  still  such  con- 
duct does  not  constitute  reversible  error. 

12.  Death,  §  67* — when  damages  not  excessive.  In  an  action  for 
death  of  a  man  sixty  years  of  age  who  had  been  earning  $1,000 
per  year,  a  verdict  for  $8,000  held  not  excessive. 

13.  Appeal  and  ebbob,  8  1539* — when  giving  of  inapplicable  in- 
struction not  prejudicial  error.  The  giving  of  an  instruction  de- 
fining negligence,  when  no  such  question  is  involved  in  a  case, 
does  not  constitute  prejudicial  jerror  where  it  could  not  have 
affected  the  result  of  the  case. 

14.  Railroads,  §  593* — when  instruction  not  erroneous  as  de- 
priving defendant  of  defense  that  plaintiff  was  trespasser.  In  an 
action  for  death  of  a  person  killed  while  attempting  to  cross  the 
tracks  of  a  railroad  on  a  much  frequented  path  near  the  station 
in  a  village,  an  instruction  which  required  the  jury,  as  a  prerequi- 
site to  a  verdict  for  plaintiff,  to  find  that  the  train  was  operated 
in  a  wilful  and  wanton  manner,  as  defined  in  other  Instructions,  was 
not  erroneous  as  depriving  the  defendant  of  the  defense  that  de- 
ceased was  a  trespasser,  as,  if  the  act  was  wilful  and  wanton,  the 
mere  fact  that  deceased  was  a  trespasser  was  immaterial. 

15.  Instructions,  §  138* — when  refusal  of  instruction  as  to  im- 
material matter  harmless.  It  Is  not  prejudicial  error  to  refuse  an 
instruction  directing  a  verdict  for  want  of  proof  of  an  immaterial 
matter. 

16.  Instructions,  8  151* — when  not  error  to  refuse  requested  in- 
struction. It  Is  not  error  to  refuse  an  instruction  covered  by  other 
given  Instructions. 

Appeal  from  the  Circuit  Court  of  Pulaski  county;  the  Hon.  A. 
W.  Lewis,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.  Affirmed.  Opinion  filed  December  1,  1915.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

L.  M.  Bradley,  W.  W.  Barr  and  Charles  E.  Feirich, 
for  appellant;  Blewett  Lee  and  W.  S.  Horton,  of 
counsel. 

"Wall  &  Martin  and  James  Lingle,  for  appellee. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 
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Appellee  obtained  a  judgment  against  the  appellant 
in  the  Circuit  Court  of  Pulaski  county,  which  is  sought 
to  be  reversed  by  this  appeal. 

The  declaration  as  originally  filed  consisted  of  five 
counts.  The  court  directed  a  verdict  for  the  defend- 
ant at  the  close  of  plaintiff's  evidence  as  to  all  of  the 
counts  except  the  second  count  and  the  trial  proceeded 
upon  the  second  count.  The  second  count  alleges  that 
the  railroad  of  appellant  passed  through  the  Village  of 
Ullin,  a  densely  populated  community,  and  crossed  a 
certain  traveled  way  in  said  village  used  by  the  public 
as  a  crossing  for  pedestrians,  at  a  point  a  short  dis- 
tance north  of  the  passenger  station  at  Ullin,  and  had 
been  so  used  for  fifteen  years,  and  as  deceased  was 
traveling  from  his  place  of  business,  over  appellant's 
railroad  at  the  place  aforesaid  to  his  residence,  appel- 
lant by  its  servants  drove  a  certain  train  towards  the 
traveled  way,  and  while  deceased  was  rightfully  travel- 
ing upon  said  traveled  way  appellant  wilfully,  wanton- 
ly and  negligently  drove  and  managed  the  said  train, 
in  that  the  locomotive  was  without  a  headlight  al- 
though dark,  and  was  running  at  a  reckless  and 
dangerous  rate  of  speed  in  Ullin,  to  wit,  forty-five 
miles  per  hour,  and  no  bell  or  whistle  sounded,  and 
that  by  and  through  the  carelessness,  wantonness  and 
wilful  negligence  Johnston  was  killed. 

This  case  was  decided  by  this  court  at  the  March 
Term,  1914  (188  111.  App.  377),  upon  substantially  the 
same  facts  (barring  two  or  three  matters  which  will 
be  noted  hereafter)  as  appear  in  the  present  record, 
but  as  the  statement  made  by  the  court  at  that  time 
was  not  published  in  full  it  will  be  here  repeated: 
"The  facts  in  this  case,  practically  undisputed,  are, 
that  on  the  25th  day  of  January,  1913,  appellant's 
railroad  extended  through  the  Village  of  Ullin,  a 
town  of  from  nine  hundred  to  one  thousand  population, 
from  the  north  to  the  south  and  about  the  center  of  the 
village  north  and  south  was  appellant's  depot,  on  the 
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east  side  of  the  tracks  fronting  west  towards  its  tracks. 
The  track  next  the  depot  known  as  northbound  track, 
the  second  track  from  the  depot  the  southbound 
track;  third  track  from  the  depot  the  passing  track 
and  the  fourth  track  from  (he  depot  house  track. 

There  is  no  street  across  the  right  of  way,  east  or 
west,  nearer  than  two  hundred  feet  south  of  the  depot, 
and  another  street  two.hundred  fifty  feet  south  of  this 
one.  That  immediately  west  of  the  house  track  and 
extending  south  past  the  northeast  corner  of  the  de- 
pot, is  a  cattle  pen;  on  the  right  of  way  of  appellant 
immediately  north  of  the  cattle  pen,  and  about  twenty- 
five  feet  north  of  the  depot,  is  a  cinder  walk  from  the 
street,  running  north  and  south  on  west  side  of  right 
of  way,  and  extending  east  on  right  of  way  to  west  side 
of  passing  track.  The  cinders  to  build  this  walk  were 
furnished  by  appellant  and  constructed  under  direc- 
tions of  village  authorities  several  years  ago,  and  used 
since  by  pedestrians.  Immediately  north  of  this  cinder 
walk  is  a  coal  shed.  The  walk,  or  traveled  way,  as 
described  in  the  declaration,  is  between  the  coal  shed 
and  cattle  pen  on  the  right  of  way  of  appellant.  There 
was  no  filling  in  between  the  rails  of  the  passing  track, 
switch  or  southbound  track,  or  between  southbound 
and  northbound  tracks.  Extending  north  from  depot 
to  opposite  this  cinder  path  appellant  had  constructed 
a  board  platform.  The  passing  track  was  used  fpr 
storing  cars  and  this  cinder  path  was  frequently 
blocked  with  such  cars.  It  was  at  times  opened  up  by 
appellant  at  the  request  of  authorities.  There  were 
cars  standing  upon  it  at  the  time  of  the  accident  and 
for  an  opening  at  that  time  a  person  crossing  would 
travel  about  two  cars  length,  south.' ' 

Three  freight  trains  going  south  passed  through 
TJllin  on  the  morning  in  question,  between  5  and  7 
o'clock.  The  first  two  were  through  trains,  the  first 
one  passing  at  from  5 :30  to  6  o  'clock  and  the  second 
and  third  a  little  later.    ' '  The  deceased,  Johnston,  on 
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the  morning  in  question,  a  man  of  about  sixty  years 
of  age,  and  living  about  two  hundred  fifty  feet  north- 
west from  the  depot,  left  his  residence  at  about  5:30 
o'clock  with  a  lantern  to  go  to  his  place  of  business 
on  the  east  side  of  the  track.  His  usual  way  across 
the  right  of  way  was  over  the  cinder  path  and  by  the 
depot.  Aside  from  the  loss  of  an  eye,  he  was  a  strong 
healthy  man  for  his  years,  and  had  as  members  of  his 
family  at  the  time,  his  wife,  one  son,  one  daughter  un- 
married, one  daughter  married,  wife  of  appellee,  and 
one  grandchild.  His  business  was  operating  a  hoop 
factory  from  which  business  he  had  an  income  of  about 
$1,000  per  year.  It  is  the  contention  of  appellee  that 
deceased  was  killed  by  the  first  train  going  south  that 
morning,  in  charge  of  engineer  Briggs.  The  witnesses 
differ  as  to  the  time  this  train  went  through  and  the 
time  Johnston  was  found  lying  on  the  west  side  of  the 
southbound  track,  from  eight  to  forty-five  feet  south 
of  the  cinder  path.  Some  of  the  witnesses  make  it  as 
early  as  5 :30,  and  some  as  late  as  6 :30  a.  m.,  but  the 
weight  of  the  evidence  tends  to  show  that  it  passed 
through  before  6  o'clock;  that  this  train  was  running 
without  a  headlight,  at  a  speed  of  twenty-five  to  forty 
miles  per  hour,  and  some  of  the  witnesses  say  it  was 
dark,  or  just  breaking  daylight,  and  foggy.  It  appears 
from  the  evidence  that  the  principal  injury  received 
by  the  deceased  was  upon  his  hip  and  caused  a  hole  to 
be  made  therein,  which  appellant  contends  could  not 
have  been  made  by  the  train.' ' 

The  theory  of  appellee  in  the  trial  of  this  case  is, 
that  the  deceased  was  killed  by  reason  of  the  wilful, 
wanton  and  reckless  management  by  appellant's  serv- 
ants of  the  train  which  struck  the  deceased  and  killed 
him.  The  appellant  contends  that  the  evidence  is  not 
sufficient  to  warrant  a  verdict  and  that  the  court  com- 
mitted several  errors  in  the  trial  of  this  case.  The 
first  error  assigned  is  upon  the  refusal  of  the  court 
to  discharge  the  jury  after  two  of  plaintiff's  witnesses 
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had  been  examined,  for  the  reason,  that  the  case  had 
been  conducted  by  James  Lingle,  Wall  and  Martin  as 
attorneys  for  appellee  during  the  selection  of  the  jury 
and  that  after  the  jury  had  been  selected  one  C.  S. 
Miller,  an  attorney  of  Mound  City,  also  appeared  as 
attorney  for  the  plaintiff,  and  that  he  had  a  blood  rela- 
tive and  a  close  personal  friend  upon  the  jury.  It  does 
not,  however,  appear  from  the  affidavit  how  closely 
related  they  were.  Upon  the  presentation  of  this  af- 
fidavit motion  was  made  to  discharge  the  jury.  Im- 
mediately upon  the  making  of  the  motion  C.  S.  Miller 
announced  to  the  court  that  he  would  withdraw  from 
the  case,  and  did  so,  and  thereupon  the  court  over- 
ruled the  motion.  We  think  that  the  matter  of  dis- 
charging the  jury  was  purely  in  the  discretion  of  the 
court,  unless  such  facts  were  presented  as  to  show  an 
abuse  of  this  discretion,  and  we  see  nothing  in  this  af- 
fidavit and  the  action  of  the  court  to  indicate  an  abuse 
of  discretion,  and  the  court  did  not  err  in  overruling 
the  motion.  "Whether  the  trial  court  will  grant  leave 
after  the  trial  of  the  case  is  entered  upon,  to  withdraw 
a  juror  and  continue  the  case,  rests  in  the  sound  discre- 
tion of  the  trial  court,  and  the  ruling  of  the  trial 
court  in  such  case  will  not  be  reviewed  by  the  Appellate 
or  Supreme  Court,  except  in  case  of  great  abuse.' J 
Crane  v.  Blackman,  100  111.  App.  565;  Morrison  v. 
Hedenberg,  138  111.  22. 

It  is  next  urged  that  an  error  was  committed  in  per- 
mitting the  testimony  of  the  deceased  witness  Flowers 
to  be  read  to  the  jury.  Flowers  was  a  witness  upon 
the  former  trial  and  at  the  time  of  the  present  trial 
was  deceased.  The  reporter  took  his  testimony  in 
shorthand  at  the  former  trial  and  transcribed  it  and  it 
was  incorporated  in  the  bill  of  exceptions,  and  during 
the  present  trial,  after  proof  of  the  decease  of  the 
witness,  the  reporter  was  placed  upon  the  stand  and 
testified  to  having  taken  his  testimony  at  a  former 
trial  and  that  he  transcribed  the  testimony  and  that 
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it  was,  to  the  best  of  his  knowledge  and  belief,  true 
and  correct,  and  that  his  notes  had  been  accidently 
burned.  It  is  contended  by  appellant  that  this  was  a 
reading  from  the  bill  of  exceptions  and  was  within  the 
prohibition  laid  down  in  the  case  of  Illinois  Cent.  R. 
Co.  v.  AsUine,  171  111.  318.  We  do  not  think  this 
point  is  well  taken  as  in  that  case  they  read  from  the 
bill  of  exceptions  without  making  any  proof  as  to 
the  correctness  of  the  testimony.  In  this  case  proof 
was  made  that  the  transcript  contained  the  testimony 
of  the  witness  Flowers,  and  we  think  that  the  reporter, 
in  effect,  testifies  that  these  were  the  statements  pf 
the  witness  upon  the  former  trial,  and  that  the  court 
is  fully  sustained  in  its  ruling  by  the  cases  of  Luetgert 
v.  Volker,  153  111.  387 ;  Hereford  v.  People,  197  111.  222. 
It  is  next  insisted  that  the  verdict  is  manifestly 
against  the  weight  of  the  evidence.  We  think  that  the 
evidence  in  this  case  at  least  tends  to  show  that  on  the 
morning  in  question  it  was  dark,  or  at  least  not  light, 
and  foggy  and  that  the  train  was  running  at  a  high 
and  dangerous  rate  of  speed,  without  a  headlight, 
through  a  populous  village,  in  a  reckless  manner. 
That  the  deceased  was  traveling  over  appellant's  road 
at  or  near  the  usual  place  to  which  pedestrians  had 
been  accustomed  to  use  in  passing  over  the  road,  and 
while  there  is  no  evidence  directly  showing  that  he 
was  right  upon  the  traveled  way,  yet  there  is  some 
evidence  tending  to  show  a  scraping  of  the  cinders 
such  as  might  be  done  by  the  pushing  of  a  body  or 
anything  of  that  character,  very  near  this  traveled 
path,  together  with  the  habits  of  the  deceased,  and 
other  circumstances  from  which  the  jury  would  be 
warranted  in  finding  that  he  was  struck  at  this  place, 
besides  it  also  appears  that  this  crossing  was  very 
close  to  the  depot  and  that  it  was  used  by  many  people 
in  passing  from  one  side  of  the  town  to  the  other,  and 
to  such  an  extent  as  would  require  the  appellant  to 
operate  its  trains  through  this  place  in  a  reasonably 
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careful  manner  and  not  in  a  reckless  one  as  this  was 
operated. 

It  is  also  said  that  as  there  were  no  bones  of  the 
body  broken  but  simply  a  hole  found  in  the  hip  of  the 
deceased,  that  there  was  not  sufficient  proof  that  he 
was  struck  and  killed  by  the  engine  but  that  he  might 
have  been  killed  by  a  foot  pad.  We  cannot  say  that 
such  facts  were  developed  upon  the  trial  of  this  case 
as  to  warrant  this  court  in  saying  that  the  jury  was 
manifestly  wrong  in  finding  that  the  deceased  was 
killed  by  a  train  of  appellant  and  shall  not  undertake 
to  say  so.  This  was  a  question  of  fact  for  the  jury 
and  we  are  not  disposed  to  disturb  their  finding  upon 
this  fact. 

It  is  next  insisted  that  the  evidence  does  not  sustain 
the  allegations  of  the  declaration.  In  this,  that  the 
declaration  alleges  that  deceased  was  traveling  along 
and  upon  said  traveled  way  and  while  he  was  so  travel- 
ing across  the  railroad  he  was  struck  and  killed  by  a 
locomotive  engine  of  appellant.  In  fact  the  question 
of  the  traveled  way  and  that  the  deceased  was  on  it 
when  he  was  struck  was  the  gravamen  of  the  charge 
and  the  evidence  wholly  failed  to  establish  this  charge. 
This  too,  was  a  question  of  fact  which  the  law  has 
placed  in  the  hands  of  the  jury  to  determine,  and  while 
it  is  true,  as  contended  by  counsel  for  appellant,  that 
the  evidence  shows  that  upon  the  track  west  of  this 
and  at  the  termination  of  the  cinder  path,  there  were 
cars  standing  on  the  cinder  track,  yet  there  is  nothing 
to  show  he  did  not  pass  around  these  cars  and  back  to 
the  usual  traveled  route,  and  as  above  stated  there 
were  some  indications  as  shown  by  the  witnesses  that 
the  cinders  were  disturbed,  from  which  the  jury  could 
reasonably  infer  that  he  was  caught  at  this  traveled 
way.  Many  authorities  have  been  cited  in  support  of 
this  contention,  that  there  was  a  variance.  While  it 
is  true  that  in  some  cases  the  courts  have  gone  to  the 
extreme  in  holding  that  the  averments  must  be  proven 
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exactly  as  alleged  in  the  declaration,  but  these  cases 
are  very  few  and  the  greater  weight  of  authorities  is 
that  if  the  allegation  is  proven  substantially  in  the 
manner  alleged  in  the  declaration  that  this  is  sufficient. 

In  appellant's  fifth  instruction  this  question  was 
submitted  directly  to  the  jury  when  it  was  told  that 
unless  the  deceased,  "Was  struck  while  walking  upon 
a  certain  traveled  way ' '  that  you  must  find  the  defend- 
ant not  guilty.  We  think  this  was  a  question  of  fact  for 
the  jury.  That  it  was  submitted  fully  and  fairly  to  the 
jury  by  appellant's  instruction  and  that  the  jury  by 
its  verdict  must  have  determined  that  he  was  upon  the 
traveled  way  at  the  time  he  was  struck.  We  are  not 
disposed  to  hold  in  the  face  of  this  finding  that  the 
allegations  of  the  declaration  were  not  proven. 

It  is  next  insisted  that  Johnston  was  a  trespasser 
and  under  the  facts  proven  there  coyld  be  no  recovery. 
Several  cases  have  been  referred  to  where  the  court 
has  held  persons  to  be  trespassers,  and  with  the  hold- 
ing of  the  Supreme  Court  in  the  several  cases  referred 
to  we  have  no  complaint  but  upon  an  examination  of 
each  and  every  case  it  will  be  found  that  there  were 
some  peculiar  circumstances  surrounding  the  case  that 
warranted  the  court  in  saying  that  the  parties  were 
trespassers  but  we  do  not  think  such  circumstances 
exist  in  this  case.  Counsel  for  appellant  insist  that 
this  court  erred  in  its  former  decision  herein  in  hold- 
ing  that  Johnston  was  in  a  place  where  he  had  a  right 
to  be,  and  that  the  evidence  as  to  the  use  of  this  trav- 
eled path  was  improperly  admitted.  We  see  no  reason 
to  change  our  views  in  this  matter  and  still  adhere  to 
what  was  said  in  the  former  opinion  wherein  the  court 
said :  "In  the  case  before  this  court  evidence  was  of- 
fered as  to  the  locality,  streets  and  cross  streets, 
location  of  depot,  and  acts  of  the  company  in  the 
building  of  the  cinder  walk,  tending  to  prove  that  the 
traveled  way  was  by  the  company's  invitation,  which, 
if  established  by  a  preponderance  of  the  evidence 
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would  entitle  the  deceased  to  treatment  by  the  com- 
pany of  a  person  rightfully  on  this  path,  and  under 
the  authorities  and  from  a  consideration  of  this  record, 
that  evidence  was  properly  admitted. 

It  is  next  urged  that  the  contention  that  Johnston 
was  rightfully  upon  the  tracks  was  aot  proven.  There 
was  evidence  and  admitted  facts  which  tended  to  prove 
he  was  rightfully  on  the  tracks,  or,  qualifying  this 
statement  somewhat,  "where  the  company  might  rea- 
sonably expect  persons  to  be. ' y  This  traveled  way  was 
connected  with  the  depot  platform  and  was  used  by  the 
people  not  only  in  passing  from  one  part  of  the  town 
to  the  other  but  in  reaching  the  depot  platform,  and 
we  do  not  believe  that  the  conditions  there  existing 
were  such  as  to  warrant  the  appellant  in  regarding 
such  persons  as  were  at  or  near  this  traveled  way  as 
being  trespassers.  The  appellant  in  operating  its 
trains  was  bound  to  know  that  persons  were  liable  to 
congregate  or  travel  across  the  road  at  this  place,  and 
that  .it  had  no  right  to  operate  its  trains  without  a 
headlight  and  at  a  time  when  it  was  dark  and  foggy 
at  a  high  and  dangerous  rate  of  speed,  as  the  evidence 
here  tends  to  show  it  did  do.  Counsel  for  appellant 
have  quoted  quite  extensively  in  their  brief  from  the 
case  of  James  v.  Illinois  Cent.  R.  Co.,  195  111.  327;  and 
Illinois  Cent.  R.  Co.  v.  O'Connor,  189  111.  559.  We  do 
not  regard  these  cases  as  controlling  the  case  now  un- 
der consideration.  In  the  James  case,  supra,  the 
court  expressly  says  that,  "She  attempted  to  cross  the 
tracks  in  a  place  where  nobody  was  invited  to  cross 
and  where  she  had  no  business  to  be";  and  in  the 
O'Connor  case,  supra,  it  is  said  by  the  court  that  it  is 
not  shown  that  the  act  of  the  defendant  therein  was 
wilful  or  wanton;  that  such  circumstances  did  not 
exist  as  to  constitute  wilfulness  or  wantonness.  We 
believe,  however,  that  in  the  case  at  bar  that  under  the 
evidence  the  deceased  was  invited  and  permitted  to 
cross  the  tracks  at  this  place  and  that  it  was  at  such  a 
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populous  place  as  required  care  upon  the  part  of  the 
servants  of  appellant  in  operating  the  trains  through 
the  village.  "Upon  the  right  of  way  of  the  railroad 
where  the  public  are  not  invited  or  authorized  to  go 
for  the  transaction  of  business  with  the  railroad  com- 
pany, those  in  charge  of  the  train  must  have  knowledge 
both  of  the  presence  of  the  trespasser  and  of  his  dan- 
gerous situation,  but  depot  grounds  and  platforms 
provided  by  the  railroad  company  for  the  use  of  the 
public  in  the  transaction  of  its  business,  where  persons 
have  a  right  to  be  for  legitimate  purposes  and  where 
they  may  reasonably  be  expected,  are  quite  different. 
#  *  *  trpke  fact  of  general  use  by  the  public  of  a 
track,  so  as  to  create  a  probability  of  their  presence, 
might  make  an  act  which  would  otherwise  be  merely 
negligent  so  reckless  as  to  indicate  a  disregard  for 
life  or  a  general  disposition  to  do  injury. '  Consider- 
ing alone  the  evidence  offered  by  the  plaintiff,  it  would 
justify  an  inference  of  such  a  reckless  disregard  of  the 
safety  of  persons  who  might  be  on  the  cross-walk  and 
platform  at  the  depot  as  would  amount  to  wanton  and 
wilful  conduct,  and  on  that  ground  the  court  did  not 
err  in  submitting  the  issue  to  the  jury.'V  Neice  v. 
Chicago  dk  A.  R.  Co.,  254  111.  595.  And  in  a  later  case 
the  Supreme  Court  has  said:  "It  has  been  held  by 
this  court,  and  almost  universally,  that  the  law  casts  no 
duty  upon  a  railroad  company  to  keep  a  lookout  for 
trespassers  on  its  tracks  in  the  open  country,  remote 
from  public  crossings,  cities  and  towns.  This  is  con- 
ceded and  requires  no  citation  of  authority.  Excep- 
tions to  this  general  rule  are  (1)  places  where  the  rail- 
road company  has  permitted  the  public  to  travel  along 
or  over  its  track  for  a  considerable  period  of  time  and 
a  considerable  number  of  people  have  availed  them- 
selves of  such  use,  and  (2)  where  the  railroad  runs 
through  populous  portions  of  a  city,  where  people  fre- 
quently go  upon  or  pass  over  th«  track  with  knowledge 
of  the  company  or  for  such  a  length  of  time  that  the 
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company  is  chargeable  with  knowledge. ' '  Joy  v. 
Chicago,  B.  &  Q.  R.  Co.,  263  111.  465. 

We  think  that  the  court  was  warranted  in  submit- 
ting to  the  jury  for  its  determination  the  question  as 
to  whether  or  not  the  appellant  was  guilty  of  wilful  and 
wanton  conduct  in  the  operation  of  this  train,  and  the 
jury  having  found  that  it  was  guilty  of  such  conduct 
we  are  not  disposed  to  disturb  such  finding. 

The  exception  taken  to  the  improper  argument  is 
without  merit.  The  attorney  in  the  argument  simply 
stated  if  this  man  was  indicted  for  murder  and  the 
evidence  should  be  the  same  as  here,  he  could  not  es- 
cape. This  was  simply  a  matter  of  presenting  his 
view  of  the  conclusiveness  of  the  evidence,  and  while 
the  statements  made  by  Mr.  Wall  wherein  he  is 
charged  to  have  said  "poor  Bice,  commonly  known  as 
Burrhead  Bice,"  are  not  of  a  character  to  be  com- 
mended, yet  we  are  unable  to  say  that  they  are 
erroneous. 

It  is  also  urged  that  the  damages  are  excessive.  The 
evidence  shows  the  deceased  to  have  been  quite  a 
capable  man  and  of  the  age  of  about  sixty  years,  in- 
dustrious, with  an  earning  capacity  of  about  $1,000 
per  year  and  we  can  see  nothing  in  this  record,  nor 
has  anything  been  pointed  out,  that  tended  to  show  the 
jury  were  inflamed  by  passion  or  undjuly  prejudiced 
or  that  anything  occurred  during  the  trial  that  was 
calculated  to  inflame  the  minds  of  the  jury,  and  unless 
something  of  that  character  is  shown  to  exist,  under 
the  repeated  decisions  of  this  and  the  Supreme  Court, 
the  question  of  %the  amount  of  damages  was  for  the 
determination  of  the  jury.  We  can  see  no  reason  in 
this  case  for  pronouncing  the  verdict  so  excessive  as 
to  require  a  reversal  on  that  account.  It  is  next  urged 
that  the  court  erred  in  giving  of  instructions  for  ap- 
pellee and  in  the  refusal  of  instructions  for  appellant. 

The  objection  urged  to  appellee's  fourth  given  in- 
struction is  that  it  defines  negligence  when  the  ques- 
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tion  of  negligence  was  not  involved  in  the  case.  The 
criticism  is  well  taken  but  the  error  is  not  of  such 
character  as  in  our  opinion  to  affect  the  result  of  the 
case. 

It  is  next  urged  that  the  court  erred  in  giving  ap- 
pellee's instruction  No.  8,  in  this,  that:  "Appellant 
by  this  instruction  was  deprived  of  its  defense  that 
Johnston  was  a  trespasser. ' '  By  this  instruction  the 
jury  were  required  to  find  that  the  train  was  operated 
in  a  wilful  and  wanton  manner  as  defined  in  the  in- 
structions given  in  the  case.  This  required  a  con- 
sideration of  the  speed,  condition  of  lights,  place 
where  accident  occurred  and  all  of  the  surrounding 
circumstances,  and  when  all  were  considered,  if  the  act 
was  wilful  and  wanton,  then  the  fact  that  he  was  a 
mere  trespasser  as  pointed  out  in  this  opinion  would 
not  relieve  defendant  of  its  responsibility ;  the  question 
of  the  position  of  deceased  was  an  element  to  be  taken 
into  consideration  in  determining  whether  or  not  the 
act  was  wilful  and  wanton. 

Instructions  Nos.  5  and  9,  given  on  behalf  of  ap- 
pellant, advised  the  jury  that  to  create  a  liability  the 
deceased  must  have  been  struck  at  the  traveled  way. 
We  do  not  believe  that  the  criticism  upon  these  in- 
structions are  well  taken.  It  is  urged  that  the  court 
erred  in  refusing  appellant's  third  and  fourth  refused 
instructions,  which  advise  the  jury  that  the  allegation 
of  due  care  was  material  because  it  had  been  alleged 
and  should  have  been  proven.  This  allegation  was 
not  in  fact  material  under  the  count  of  the  declaration 
on  which  the  case  was  tried,  and  appellant  was  not 
entitled  to  an  instruction  directing  a  verdict  for  the 
defendant  for  want  of  proof  of  an  immaterial  matter.  " 

The  proposition  contained  in  refused  instruction  No. 
4  is  covered  by  other  given  instructions  for  appellant. 

The  refused  instruction  No.  7,  complained  of,  is 
given  in  substance  in  appellant's  ninth  instruction. 

There  are  a  number  of  other  refused  instructions  to 
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which  attention  ia  called  in  a  general  way,  but  the 
propositions  covered  by  all  of  these  instructions  have 
been  determined  by  the  court  in  this  opinion,  or  they 
have  been  given  in  other  instructions,  so  that  we  do 
not  deem  it  necessary  to  comment  upon  each  instruc- 
tion separate. 

The  instructions  taken  as  a  whole,  in  our  judgment, 
presented  the  law  governing  this  case  fairly  and  fully 
to  the  jury  and  we  can  see  no  reason  for  complaint  up- 
on the  instructions. 

After  a  careful  consideration  of  this  record,  we  are 
not  able  to  say  that  the  court  committed  any  reversible 
error  in  its  rulings,  or  that  the  verdict  of  the  jury  was 
manifestly  against  the  weight  of  the  evidence,  and  the 
judgment  of  the  lower  court  is  affirmed. 

Judgment  affirmed. 


Lata  Temple  by  S.  C.  Temple,  Appellee,  y.  Alton,  Gran- 
ite &  St.  Louis  Traction  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  City  Court  of  Alton;  the  Hon-.  James  B.  Dun- 
vegan,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.    Reversed  and  remanded.    Opinion  filed  December  1,  1915. 

Statement  of  the  Case. 

Action  by  Lake  Temple,  by  S.  C.  Temple,  his  next 
friend,  plaintiff,  against  the  Alton,  Granite  and  St. 
Louis  Traction  Company,  defendant,  for  damages  for 
personal  injuries  sustained  as  a  result  of  a  collision 
between  an  automobile  which  plaintiff  was  driving  and 
defendant's  street  car.  From  a  judgment  for  plain- 
tiff, defendant  appeals. 
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The  first  instruction  for  plaintiff  was  as  follows: 
"The  court  instructs  the  jury  that  if  you  believe  from 
all  the  evidence  in  this  case  that  the  plaintiff  was  ex- 
ercising all  due  care  and  caution  for  his  own  safety 
and  the  safety  of  others  at  the  time  of  the  injury  com- 
plained of,  or  if  you  further  believe  from  all  the  evi- 
dence in  the  case  that  the  defendant  through  its 
servants  so  operating  an  electric  car  was  careless  and 
negligent  at  the  time  and  place,  namely,  the  intersec- 
tion of  Second  and  Ridge  streets,  so  as  to  cause  the 
aforesaid  injury,  if  you  believe  the  plaintiff  was  in- 
jured, then  your  verdict  should  be  for  the  plaintiff 
in  such  amount  as  you  may  believe  from  the  evidence 
he  is  entitled  to  receive,  not  to  exceed  $5,000,  the 
amount  claimed  in  the  declaration." 

The  court  further  instructed  the  jury:  "And  if  you 
further  believe  from  the  evidence  that  the  defendant 
failed  to  give  the  required  signal  in  approaching  said 
crossing  by  ringing  a  bell  or  sounding  a  gong,  and 
that  such  failure  contributed  to  the  accident,  then  your 
verdict  should  be  for  the  plaintiff  in  such  an  amount  as 
you  believe  from  the  evidence  he  is  entitled  to  receive, 
not  to  exceed  the  amount  claimed  in  the  declaration. ' ' 

Williamson,  Burroughs  &  Ryder,  for  appellant* 

B.  J,  O'Neill,  for  appellee. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Street  railroads,  §  140* — when  instruction  authorizing  recov- 
ery for  negligence  not  charged  in  declaration  erroneous.  In  an 
action  against  a  street  railroad  for  damages  for  personal  injuries 
sustained  as  a  result  of  a  collision  between  an  automobile  driven 
by  plaintiff  and  defendant's  street  car,  in  which  the  declaration 

•See  Illinois  Notes  Direst,  Vole.  XI  to  XV,  and  CumnlatlYe  Quarterly,  mum 
topic  and  section  number. 
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alleged  negligence,  in  operating  the  car  at  a  high  rate  of  speed 
and  in  failure  to  sound  a  bell,  an  instruction  that  the  plaintiff 
could  recover  if  the  jury  believed  that  the  defendant  operated  its 
car  in  a  careless  and  negligent  manner,  held  erroneous  as  not 
confined  to  the  negligence  charged  in  the  declaration,  since  there 
was  evidence  that  the  car  was  operated  without  a  headlight,  and 
the  jury  might  find  that  the  defendant  was  negligent  in  this  respect. 

2.  Damages,  5  209* — when  instruction  erroneous  because 
not  limiting  damages  to  compensatory  amount.  In  an  action 
against  a  street  railroad  for  damages  for  personal  injuries  sus- 
tained as  a  result  of  a  collision  between  an  automobile  driven 
by  plaintiff  and  defendant's  street  car,  an  instruction  that  if  the 
plaintiff  was  entitled  to  recover  the  verdict  should  be  for  such 
sum  as  the  jury  might  believe  from  the  evidence  he  was  entitled  to 
receive,  not  exceeding  the  amount  stated  in  the  declaration,  held 
erroneous  as  not  limiting  the  damages  to  a  compensatory  amount. 

3.  Street  bailboads,  §  146* — when  instruction  erroneous  because 
allowing  recovery  for  act  not  proximate  cause  of  injury.    In  an  ac- 
tion against  a  street  railroad  for  damages  for  personal  injuries 
sustained  as  a  result  of  a  collision  between  an  automobile  driven 
by  plaintiff  and  defendant's  street  car,  an  instruction  that  if  the 
jury  believed  from  the  evidence  that  the  defendant  failed  to  give 
the  required    signal   upon   approaching   the    crossing   by    ringing 
a  bell  or  sounding  a  gong  and  that  such  failure  contributed  to 
the  accident,  held  erroneous  as  allowing  a  recovery  for  an   act 
of  negligence  which  was  not  the  proximate  cause  of  the  injury. 

4.  Negligence,  §  47* — necessity  that  negligence  be  proximate 
owwe  of  injury.  It  is  not  sufficient  to  create  a  liability  for  negli- 
gence that  the  act  contributed  to  the  injury,  but  it  must  have  been 
the  proximate  cause  of  the  injury. 

.  '8*  Illinois  Note*  Divest,  Vol*.  XI  to  XV,  and  Cumulative  Quarterly,  same 
"Pfe  tad  section  number. 
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Toledo,  St.  Louis  &  Western  Railroad  Company,  Plain- 
tiff in  Error,  v.  East  St.  Louis  &  Suburban  Bail- 
way  Company,  Defendant  in  Error. 

1.  Appeal  and  error,  §  1491* — when  exclusion  of  evidence  re- 
versible error.  In. an  action  to  recover  for  breach  of  a  contract 
between  railroads  providing  that  defendant  should  have  the  right 
to  cross  the  tracks  of  plaintiff  at  grade  but  should  before  crossing 

flag"  such  crossing,  the  exclusion  of  parol  evidence  that  the  term 
flagging"  as  used  in  the  contract  had  a  special  meaning,  held  re- 
versible error. 

2.  Contracts,  §  198* — when  evidence  admissible  to  explain  the 
word  "flagging."  The  term  "flagging"  as  used  in  a  contract  between 
railroads  with  reference  to  the  right  of  one  railroad  to  cross  the 
tracks  of  the  other  at  grade  is  of  a  character  requiring  explanation 
of  its  special  meaning  as  so  used. 

3.  Contracts,  §  198* — when  evidence  competent  to  explain  mean- 
ing of  words.  Parol  evidence  is  competent  to  explain  not  only  the 
technical  words  of  art  or  science,  but  also  words  and  phrases  having 
a  local  or  special  meaning  in  a  particular  calling,  trade,  business  or 
profession. 

4.  Evidence,  §  319* — when  evidence  as  to  meaning  of  words  does 
not  tend  to  contradict  or  vary  instrument.  Parol  evidence  that 
words  used  in  a  written  instrument  have  a  technical  or  special 
meaning  as  so  used  does  not  tend  to  contradict  or  change  the 
instrument. 

5.  Contracts,  §  181* — how  intention  of  parties  to  instrument 
containing  technical  terms  ascertained.  Evidence  of  a  technical 
or  special  meaning  of  words  used  in  a  written  instrument  is  the 
only  method  of  ascertaining  the  intention  of  the  parties  in  entering 
into  the  agreement,  the  presumption  being  that  such  terms  were 
used  according  to  their  understood  meaning  in  the  place  or  business 
with  reference  to  which  the  contract  is  made. 

6.  Contracts,  §  197* — when  presumed  parties  made  contract  with 
reference  to  business  customs.  One  entering  into  a  contract  in  the 
ordinary  course  of  business  is  presumed  to  have  done  so  with  ref- 
erence to  any  existing  general  usage  or  custom  relating  to  such 
business. 

7.  Evidence,  §  403* — who  should  explain  words  having  special 
meaning.  Where  a  term  used  in  a  written  instrument  has  a  special 
meaning  of  which  people  living  in  one  place  have  a  better  knowl- 

•Sce  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 
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edge  than  those  living  in  another  place,  it  is  necessary  that  the 
term  be  explained  by  those  haying  the  better  knowledge  of  its 
meaning. 

8.  Evidence,  J  154* — what  constitutes  an  admission  that  mean- 
ing of  term  is  doubtful.  In  an  action  to  recover  for  breach  of  a 
written  contract,  a  party  impliedly  concedes  that  the  meaning 
of  a  term  used  therein  is  doubtful  by  offering  evidence  tending 
to  show  the  meaning  of  such  term,  without  showing  that  plaintiff 
knew  of  or  acquiesced  in  the  offer. 

9.  Evidence,  §  403* — when  testimony  of  experts  admissible  to 
explain  term  "flagging  a  crossing"  In  an  action  to  recover  for 
breach  of  a  contract  between  railroads '  providing  that  defendant 
should  have  the  right  to  cross  the  tracks  of  plaintiff  at  grade,  but 
before  crossing  should  "flag"  such  crossing,  testimony  of  expert 
witnesses  held  proper  to  explain  what  was  understood  by  railroad 
men  by  the  term  "flagging  a  crossing." 

10.  Instructions,  §  115* — when  instruction  erroneous  as  present- 
ing false  issue  to  jury.  In  an  action  to  .recover  for  breach  of  a 
written  contract  between  railroads  providing  that  defendant  should 
have  the  right  to  cross  the  tracks  of  plaintiff  at  grade  on  certain 
conditions,  in  consideration  of  which  it  should  indemnify  plaintiff 
lor  loss  sustained  "by  reason  of  the  condition  of  the  crossing  or 
by  the  failure"  of  defendant  to  comply  with  the  requirements  of 
the  contract,  where  the  act  relied  on  as  breach  was  the  failure 
of  defendant  to  indemnify  plaintiff  for  a  judgment  recovered 
against  it  for  personal  injuries  sustained  in  a  collision  at  such 
crossing  between  a  train  of  plaintiff  and  a  car  of  defendant,  an 
instruction  that  plaintiff  could  not  recover  if  the  proximate  cause 
of  the  accident  was  the  negligence  of  plaintiff  without  reference 
to  the  conduct  of  defendant,  held  to  present  a  false  issue  to  the  jury, 
the  issue  being  whether  defendant  had  complied  with  its  contract, 
and  there  being  no  issue  as  to  the  negligence  of  either  party. 

U-   Contbacts,  §  393* — how  jury  should  be  instructed  in  action 

/or  breach  of  contract.     In  an  action  to  recover  for  breach  of  a 

written  contract,  it  is  necessary  to  present  to  the  jury  fully  and 

frlrly  the  issue  whether  defendant  has  complied  with  the  contract, 

^fo  a  proper  interpretation  of  the  terms  used   in  the  contract, 

*here  such  terms  are  of  the  character  to  require  such  interpreta- 
tion. 

Error  to  the  City  Court  of  East  St.  Louis;  the  Hon.  W.  M.  Vande- 
venter,  judgef  presiding.  Heard  in  this  court  at  the  March  term, 
1915.   Reversed  and  remanded.    Opinion  filed  December  1,  1915. 

t^£*.IIJlnoU  .N°**»  Dl*est,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
■■**  w»a  section  number. 
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C.  E.  Pope,  for  plaintiff  in  error;  Charles  A. 
Schmettau,  of  counsel. 

Barthel,  Farmer  &  Klingel,  for  defendant  in  error. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

This  action  was  commenced  by  the  plaintiff  in  er- 
ror, hereinafter  called  the  plaintiff,  against  the 
defendant  in  error,  in  assumpsit,  upon  a  contract 
entered  into  between  plaintiff  and  the  Mississippi  Val- 
ley Transit  Company,  assignor  of  the  defendant. 
Judgment  was  obtained  against  the  plaintiff  for  costs 
and  it  prosecutes  this  writ  of  error. 

The  agreement  referred  to  was  made  on  the  7th  of 
October,  1901,  and  provided  by  its  terms  that  it  should 
be  binding  upon  the  parties  thereto,  their  successors 
and  assigns,  and  the  defendant  is  the  assignee  of  the 
Mississippi  Valley  Transit  Companv.  The  contract 
was  entered  into  for  the  purpose  of  permitting  the 
Mississippi  Valley  Transit  Company  and  its  assigns 
to  cross  plaintiff's  right  of  way  and  tracks  on  the  line 
of  the  first  public  highway  crossing  west  of  Edwards- 
ville.  There  are  several  provisions  in  the  agreement 
but  only  such  of  them  as  are  in  question  here  will  be 
given. 

Section  4  provides  "that  the  second  party  shall 
bring  all  of  its  cars  to  a  stop  before  attempting  to 
cross  the  tracks  of  the  said  first  party,  and  said  cars 
shall  remain  standing  until  the  conductor  in  charge 
of  said  car  of  the  second  party  flags  said  crossing." 

Section  5.  "The  trains  of  the  party  of  the  first 
part  shall  have  the  right  of  way  at  all  times  over  the 
said  crossing  in  preference  to  any  cars  or  trains  of  the 
party  of  the  second  part,  and  the  party  of  the  second 
part  agrees  to  adopt  such  regulations  for  the  passage 
of  the  crossing  by  the  cars  as  the  party  of  the  first 
part  may  demand  and  approve." 
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Section  7.  "The  party  of  the  second  part  assumes 
full  responsibility  for  the  proper  maintenance  and 
operation  of  the  crossing,  and  will  indemnify  and  save 
harmless  the  said  party  of  the  first  part,  its  successors 
and  assigns,  against  all  loss,  damage,  costs,  expenses, 
actions,  claims  or  demands  whatsoever  which  it  or 
they  may  at  any  time  suffer  or  be  subject  or  liable  to 
by  reason  of  the  condition  of  the  crossing  or  the  fail- 
ure of  the  said  second  party  to  flag,  as  provided  for  in 
section  4  of  this  contract. '  * 

Section  8.  "It  is  the  intent  and  meaning  of  this  con- 
tract that  the  operations  of  the  railroad  of  the  party 
of  the  first  part  are  not  to  be  hampered  or  inconven- 
ienced by  the  operations  of  the  party  of  the  second 
part,  and  all  expenses  incidental  to  maintaining  and 
operating  the  said  crossing  is  to  be  at  the  sole  expense 
of  the  party  of  the  second  part. ' ' 

The  party  of  the  first  part  mentioned  in  said  agree- 
ment is  plaintiff  in  this  suit  and  the  party  of  the  sec- 
ond part  is  the  assignor  of  defendant. 

It  appears  from  the  record  in  this  case  that  about 
eight  o'clock  of  the  night  of  April  20,  1911,  one  Anna 
Perenchio  became  a  passenger  upon  defendant's  car 
and  when  the  car  approached  plaintiff's  railroad  it 
stopped  within  about  ten  feet  of  the  railroad  and  the 
conductor  of  defendant  went  upon  plaintiff's  railroad 
and  then  signaled  the  motorman  of  defendant's  car  to 
cross  over  and  while  crossing  over  the  car  stopped 
suddenly  and  was  detained  from  one  to  two  minutes 
and  while  on  the  track  a  freight  train  backed  up 
against  the  car  and  injured  Anna  Perenchio. 

There  is  some  dispute  as  to  the  conditions  at  the 
time  defendant  attempted  to  cross  the  railroad.  The 
conductor  of  defendant's  car  says  that  when  he  went 
upon  the  railroad  track  he  saw  no  car  or  train  on  the 
track.    There  are  two  witnesses  or  more  who  testified 
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that  he  stated  that  he  saw  the  freight  train  backing 
up  but  thought  he  could  pass  over  before  the  freight 
train  reached  the  crossing.  This  conversation  is  de- 
nied by  the  conductor.  There  is  a  conflict  in  the 
testimony,  also  as  to  whether  or  not  there  was  a  brake- 
man  upon  the  rear  car,  and  as  to  whether  they  had 
lanterns.  Anna  Perenchio  thereafter  brought  suit 
against  the  plaintiff  and  obtained  a  judgment  against 
it  for  the  amount  of  $6,500  which  was  paid  by  the 
plaintiff  and  the  plaintiff  now  seeks  to  recover  this 
amount  from  the  defendant  under  the  contract  above 
set  out. 

There  are  several  counts  in  the  declaration  filed  by 
the  plaintiff  herein  but  they  are  all  based  upon  the 
sections  of  the  contract  above  set  forth.  The  first 
count  alleged  as  a  breach  that  the  defendant  drove 
the  car  on  the  tracks  of  the  plaintiff  without  flagging 
said  crossing  in  accordance  with  the  terms  and  pro- 
visions of  said  agreement,  while  a  certain  engine  and 
cars  of  the  plaintiff  were  then  in  motion  and  approach- 
ing said  crossing.  The  second  count  alleges  that  it 
became  and  was  the  duty  of  the  defendant  to  cause 
said  crossing  to  be  flagged  and  ascertain  before  at- 
tempting to  drive  its  said  car  across  plaintiff's  tracks 
that  it  could  do  so  in  safety  and  not  in  any  manner 
hamper  or  inconvenience  plaintiff  by  the  operation  of 
said  car,  and  then  avers  that  it  drove  said  car  on  said 
crossing  in  front  of  a  moving  train.  The  sixth  count 
is,  in  substance,  the  same  as  the  first.  The  seventh 
count  alleges  that  plaintiff  had  the  right  to  pass  over 
said  crossing  without  being  hampered  and  impeded  by 
the  cars  of  the  defendant,  and  that  the  servants  of  the 
defendant  drove  such  car  upon  the  tracks  of  plaintiff 
without  flagging  said  crossing  in  accordance  with  the 
terms  and  provisions  of  the  said  agreement,  and  with- 
out the  engineer  or  motorman  in  charge  of  the  engine 
or  motor  of  said  car  first  having  positively  ascertained 
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that  the  wav  was  clear,  and  that  the  said  car  of  the 
defendant  might  proceed  in  safety. 

It  is  the  contention  of  plaintiff  that  in  order  to  flag 
said  crossing  in  compliance  with  the  provisions  of 
said  agreement,  it  became  necessary  to  stop  the  car 
and  for  the  conductor  or  motorman  to  pass  upon  plain- 
tiff's track  and  ascertain  positively  that  no  train  was 
approaching  and  that  it  could  with  safety  pass  over 
plaintiff's  tracks  before  attempting  to  do  so. 

During  the  progress  of  the  trial  the  plaintiff  con- 
tended that  the  word  " flagging,"  as  used  in  said 
contract,  had  a  special  meaning  as  applied  to  a  con- 
tract between  a  steam  railroad  and  an  electric 
road  when  used  in  this  connection,  and  offered  to 
prove  by  Edward  C.  Kramer  who  claimed  that  he 
knew  the  meaning  of  that  term  under  such  conditions, 
and  that  for  the  last  seventeen  years  h,e  had  had  occa- 
sion as  attorney  to  examine,  prepare  and  pass  upon 
crossing  contracts,  and  after  stating  that  he  knew  the 
meaning  of  that  term  as  applied  to  such  contracts  he 
was  asked  to  state  to  the  jury  what  it  meant,  which 
was  objected  to  by  defendant,  the  objection  sustained, 
and  then  plaintiff  stated  that  he  wished  to  prove  by 
this  witness  that  the  term  " flagging"  as  used  in  the 
contract  in  question  means  that  the  conductor  or 
other  person  in  charge  of  such  electric  car  shall  go  out 
upon  the  tracks  and  look  both  ways  and  ascertain  if  he 
can  with  safety  permit  his  car  to  cross  the  tracks ;  that 
it  is  his  duty  in  order  to  properly  flag  the  crossing  to 
positively  ascertain  whether  or  not  trains  are  ap- 
proaching in  either  direction  on  the  railroad  track. 
To  this  offer  the  objection  was  sustained  and  the 
plaintiff  excepted.  We  are  of  the  opinion  that  the  re- 
fusal of  the  court  to  permit  this  term  to  be  explained 
to  the  jury  is  reversible  error.  It  appears  from  the 
statement  of  the  witness  that  it  has  a  special  meaning 
when  applied  to  matters  of  the  character  involved  in 
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this  suit,  and  it  seems  to  us  that  it  is  that  character  of 
a  term  that  would  require  explanation.  It  is  said  by 
the  Supreme  Court  of  this  State:  "The  testimony  of 
witnesses  is  admissible  to  explain  not  only  technical 
words  of  art  or  science,  but  words  or  phrases  having  a 
local  meaning  or  a  special  meaning  in  a  particular  call- 
ing, trade,  business  or  profession.  Such  evidence  does 
not  contradict  or  change  the  written  instrument.  The 
presumption  is  that  such  terms  were  used  according  to 
their  understood  meaning  in  the  place  or  the  business 
with  reference  to  which  the  contract  is  made,  and  evi- 
dence as  to  such  meaning  is  the  only  method  of  ascer- 
taining the  intention  of  the  parties  in  entering  into 
the  agreement."  After  citing  several  authorities  the 
court  further  says:  "A  person  entering  into  a  con- 
tract in  the  ordinary  course  of  business  is  presumed 
to  have  done  so  in  reference  to  any  existing  general 
usage  or  custom  relating  to  such  business.* '  Steidt- 
mann  v.  Joseph  Lay  Co.,  234  111.  88.  The  position  of 
counsel  for  defendant  is,  that  the  language  of  the 
contract  itself  is  sufficiently  defined  to  indicate  Tfrhat 
it  means  and,  if  not,  the  proper  interpretation  would 
be  the  interpretation  the  parties  themselves  have  put 
upon  it  during  the  ten  years  it  has  been  in  force.  He 
also  urges  as  a  reason:  "That  flagging  the  crossing, 
especially  in  St.  Clair  County,  from  which  the  jury 
was  drawn,  is  a  very  common  and  well  known  perform- 
ance. This  case  was  tried  in  East  St.  Louis,  into 
which  city  no  one  can  ride  on  an  electric  car  without 
seeing  a  crossing  flagged  two  or  three  times.' '  If 
the  term  is  of  the  character  that  the  people  who  live 
in  St.  Clair  County  would  have  a  better  knowledge  of 
its  meaning  than  other  people  then  it  would  seem 
necessary  for  an  explanation  of  the  terms  by  those 
who  had  knowledge  of  such  things.  Before  the  trial 
closed,  the  defendant  itself  conceded,  at  least  to  some 
extent,  that  its  meaning  was  doubtful  for  it  offered 
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to  show  how  the  parties  themselves  had  interpreted 
this  term  by  placing  the  motorman  and  a  number  of 
other  witnesses  upon  the  stand  and  asking  tfyem  what 
had  been  the  practice  for  several  yeai^s  last  past  with 
reference  to  flagging  a  crossing.  This  offer  was  made 
without  showing  any  knowledge  or  acquiescence  of 
the  plaintiff  therein,  and  the  objection  was  sustained 
and  no  error  has  been  assigned  thereon.  It  was  held 
that  it  was  proper  to  permit  expert  testimony  as  to 
what  was  the  meaning  by  "  necessary  switchmen  and 
signals/ 9  Louisville  &  N.  R.  Co.  v.  Illinois  Cent.  R. 
Co.,  174  HI.  457.  Also  that  the  testimony  of  expert 
railway  men  was  competent  to  explain  and  define  what 
was  meant  by  the  term  "yard"  in  connection  with 
the  operation  of  railroads.  Garrity  v.  Catholic  Order 
of  Foresters,  148  111.  App.  194;  and  many  other  cases 
have  been  cited  and  referred  to  where  the  meaning 
of  the  terms  was  less  doubtful,  in  our  opinion,  than  the 
meaning  of  the  term  here  sought  to  be  interpreted, 
and  it  seems  to  us  that  it  would  be  highly  proper  to 
permit  expert  witnesses  to  explain  what  was  under- 
stood by  the  railroad  men  with  reference  to  the  term 
"flagging  a  crossing." 

It  is  also  contended  that  the  court  erred  in  the  giv- 
ing of  defendant's  first  instruction,  which  is  as  fol- 
lows: "The  court  instructs  the  jury  that  if  you 
believe  from  the  evidence  that  the  sole  and  proximate 
cause  of  the  accident  or  collision  complained  of  in 
this  case  was  the  failure  of  the  plaintiff,  through  its 
agents  in  charge  of  its  train,  to  exercise  due  care  in 
the  management  and  handling  of  such  train,  then  you 
should  find  the  issues  for  the  defendant,  East  St. 
Louis  &  Suburban  Railway  Company."  It  will  be 
observed  that  this  instruction  directs  a  verdict  and 
bars  the  plaintiff  from  a  recovery  herein  if  it  was 
guilty  of  negligence  and  due  care  in  the  management 
and  handling  of  such  train,  without  reference  to  the 
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conduct  of  the  defendant.  The  issue  to  be  tried  in  this 
case  is  not  "Was  the  plaintiff  negligent"  but  "Has  the 
defendant  complied  with  its  contract"?  And  if 
the  defendant  has  complied  with  its  contract  then  the 
plpintiff  cannot  recover  whether  it  was  ever  so  careful 
or  ever  so  negligent.  We  agree  with  counsel  that  this 
instruction  presented  a  false  issue  for  the  jury  to  try. 
All  that  the  defendant  had  to  do  to  relieve  itself  of 
responsibility  was  to  show  that  it  complied  with  its 
contract  by  flagging  the  crossing. 

We  do  not  believe  that  this  case  has  been  tried  upon 
the  issue  as  presented  by  the  pleadings  and  that  \t 
was  necessary  and  proper  to  present  to  the  jury  fully 
and  fairly  the  question  as  to  whether  or  not  the  de- 
fendant had  fairly  complied  with  its  contract,  under 
a  proper  interpretation  of  the  terms  thereof,  where 
said  terms  are  of  the  character  to  require  such  inter- 
pretation. 

Oil  account  of  the  errors  made  by  the  trial  court  in 
the  exclusion  of  the  evidence  and  giving  of  the  instruc- 
tion referred  to,  we  are  of  the  opinion  that  there  should 
be  another  trial,  and  the  judgment  of  the  lower  court 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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E.  B.  Sfpes,  Appellee,  v.  John  Barlow,  Appellant. 
(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Williamson  county;  the  Hon. 
Gail  E.  8h£ldon,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.    Affirmed.    Opinion  filed  December  1,  1915. 

Statement  of  the  Case. 

Action  by  E.  B.  Sipes,  plaintiff,  against  John  Bar- 
low, defendant,  in  the  Circuit  Court  of  Williamson 
county,  to  recover  on  a  verbal  contract  whereby  plain- 
tiff agreed  to  move  certain  houses  for  defendant. 
From  a  judgment  for  plaintiff  for  two  hundred  dollars 
and  costs,  defendant  appeals. 

Plaintiff's  declaration  averred  a  contract  with  de- 
fendant made  May  29,  1914,  whereby  plaintiff  agreed 
to  move  two  frame  houses  for  two  hundred  and  fifty 
dollars,  defendant  agreeing  to  place  a  foundation  un- 
der the  larger  house  within  one  week  after  the  house 
*as  placed  in  position  by  plaintiff,  and  not  to  require 
Pontiff  to  keep  moving  tools  under  the  house  after 
Sljch  time.  Plaintiff  alleged  that  he  moved  the  houses 
within  a  reasonable  time,  but  owing  to  the  failure  of 
defendant  to  place  the  foundation  as  agreed,  plaintiff 
co*rid  not  secure  his  moving  tools  until  July  27,  1914, 
aa<i  that  defendant  refused  to  pay  the  two  hundred 
^^  fifty  dollars.    Plaintiff  also  alleged  special  dam- 
f8'es  to  the  amount  of  seven  hundred  and  fifty  dollars 
*y  Reason  of  profits  lost  on  another  contract  by  reason 
°*  ^  Hot   having   the    tools.      Defendant    pleaded    not 
f^Hy,  with  a   special   plea   averring  unskilful    and 
neJ>ligent   work  by   plaintiff,   damaging   one   of  the 
"°>ises  to  the  extent  of  one  hundred  dollars,  and  that 
Pendant  was  damaged  to  the  extent  of  fifteen  dollars 
^Y  plaintiff's  failure  to  perform  certain  labor  in  ex- 
cavating a  basement  as  agreed. 
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Plaintiff's  evidence  established  that  defendant  and 
plaintiff  entered  into  an  oral  contract  to  move  two 
frame  houses  owned  by  defendant.  Plaintiff  agreed 
to  move  the  houses  as  they  then  stood  for  the  sum  of 
two  hundred  and  fifty  dollars.  It  also  appeared  that 
it  was  desirable  that  a  room  be  taken  off  of  the  large 
house  to  facilitate  moving,  and  it  was  agreed  that  if 
defendant  would  detach  the  room  plaintiff  would  move 
the  buildings  for  two  hundred  dollars ;  but  if  plaintiff 
had  to  detach  and  remove  it,  or  move  the  building  with 
the  room  attached  the  price  would  be  two  hundred  and 
fifty  dollars.  It  was  stipulated  that  plaintiff  would 
not  be  liable  for  any  damage  to  the  building,  and  that 
under  the  contract  defendant  was  to  build  a  founda- 
tion under  the  large  house  within  ten  days  from  the 
time  plaintiff  had  placed  it  in  position  so  that  plaintiff 
could  remove  his  house  moving  tools  from  under  the 
building.  The  houses  were  moved  and  the  latter  of 
the  two  houses  placed  in  position  on  May  29,  1914. 
Repeated  demands  were  made  by  plaintiff  for  the  tools 
but  they  were  not  obtained  until  about  the  27th  of  July 
following.  It  further  appeared  that  at  that  time  plain- 
tiff had  a  contract  with  one  Davis  to  move  a  house  for 
five  hundred  dollars  and  that  because  of  defendant's 
failure  to  release  the  moving  tools  plaintiff  had  to  pro- 
cure the  assistance  of  another  house  mover,  with  his 
tools,  in  the  moving  of  the  Davis  house,  and  that  by 
reason  of  this  he  lost  profits  to  the  amount  of  one 
hundred  and  twenty-five  dollars  or  more. 

Defendant's  evidence  tended  to  prove  that  plaintiff 
agreed  to  move  the  houses  for  two  hundred  dollars  if 
the  room  was  detached  but  if  not  detached  he  was  to 
have  two  hundred  and  fifty  dollars  for  moving  it. 
Plaintiff  agreed  to  detach  the  room  or  ell  himself  if 
permitted  so  to  do,  and  move  the  house  for  two  hun- 
dred dollars.  Defendant  denied  agreeing  to  place  a 
foundation  under  the  second  house  moved  and  denied 
that  the  stipulation  that  plaintiff  was  to  be  exempt 
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from  liability  for  damages  caused  by  the  moving  of 
the  houses  but  said  that  plaintiff  agreed  to  move  the 
houses  without  damage  and  leave  them  in  as  good 
condition  as  he  found  them.  The  evidence  of  defend- 
ant tended  to  prove  that  the  houses  were  damaged,  the 
plastering  cracked,  chimney  injured,  and  that  one  of 
the  houses  was  otherwise  twisted  and  damaged  to  the 
amount  of  seventy-five  dollars.  It  also  appeared  that 
Plaintiff  agreed  to  assist  in  digging  the  basement  un- 
der the  house  as  part  of  the  consideration  under  this 
agreement,  which  he  failed  to  do;  and  further  tended 
to  show  that  defendant  incurred  additional  expense 
amounting  to  about  seventeen  dollars  in  procuring 
materials  to  remedy  the  injury  caused  by  plaintiff's 
failure  to  properly  care  for  and  support  the  houses  in 
the  removal. 

It  appeared  from  the  testimony  of  the  plaintiff 
that  some  time  in  the  month  of  July  he  had  a  conversa- 
tion with  defendant  in  which  he  says  defendant  offered 
to  pay  him  two  hundred  dollars,  by  check,  for  that 
amount.  This  is  denied  but  the  defendant  testified 
that  in  this  conversation:  "He  claimed  that  I  owed 
him  two  hundred  and  fifty  dollars.  I  claimed  that  I 
owed  him  two  hundred  dollars. ' '  This  declaration  was 
made  prior  to  the  commencement  of  the  suit  and  be- 
fore either  of  them  had  figured  upon  any  extras  that 
they  might  demand  of  each  other. 

Denison  &  Spiller,  for  appellant. 

Pillow  &  Stone,  for  appellee;  J.  L.  Harmon,  of 
counsel. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

VoL  CXCVII  1< 
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Abstract  of  tke  Decision. 

1.  Tbial,  f  166* — when  province  of  jury  to  determine  fact*. 
Where  the  evidence  is  conflicting  it  is  for  the  jury  to  determine 
what  facts  are  proved  thereby. 

2.  Contracts,  §  61* — when  evidence  of  loss  of  profits  inadmis- 
sible. In  an  action  to  recover  on  a  contract  for  moving  houses, 
where  it  appeared  that  defendant  breached  the  contract  by  failing 
to  build  a  foundation  under  the  houses  as  agreed  bo  that  plaintiff 
could  remove  his  moving  tools,  evidence  of  profits  lost  by  plaintiff 
on  another  contract  as  a  result  of  not  having  his  tools  held  errone- 
ously admitted,  the  evidence  admitted  not  being  competent,  as  the 
damages  sought  to  be  proved  thereby  were  speculative  and  not 
proper  elements  of  damages  in  the  action. 

3.  Damages,  §  66* — what  U  measure  of  damage*  for  breach  of 
contract  to  move  houses.  In  an  action  to  recover  for  breach  of  a 
contract  for  moving  houses  where  it  appeared  that  defendant 
breached  the  contract  by  failing  to  build  a  foundation  under  the 
houses  as  agreed  so  that  plaintiff  could  remove  his  moving  tools, 
the  measure  of  plaintiff's  damages  is  the  value  of  the  use  of  the 
tools  for  the  time  during  which  plaintiff  was  deprived  of  such  use. 

4.  Damages,  §  61* — when  prospective  profits  not  recoverable. 
Prospective  profits  are  too  remote  and  speculative  to  be  the  meas- 
ure of  damages  in  actions  for  breach  of  contract,  such  damages 
being  conjectural  and  misleading,  and  their  realisation  being  sub- 
ject to   many   uncertain   contingencies. 

5.  Evidence,  §  154* — when  declaration  constitutes  admission  Of 
liability.  In  an  action  to  recover  for  breach  of  a  contract  for  moving 
houses,  a  declaration  made  by  defendant  prior  to  any  controversy 
arising  from  the  contract  that  "he  claimed  that  *  I  owed  him  two 
hundred  and  fifty  dollars;  I  claimed  that  I  owed  him  two  hundred 
dollars,"  held  to  be  a  clear  admission  by  defendant  that  he  .owed 
plaintiff  two  hundred  dollars. 

6.  Evidence,  $  160* — when  declaration  not  statement  in  effort 
to  compromise.  In  an  action  to  recover  for  breach  of  a  contract 
for  moving  houses,  a  declaration  made  by  defendant  prior  to  any 
controversy  arising  from  the  contract  that  "he  claimed  that  I  owed 
him  two  hundred  and  fifty  dollars;  I  claimed  that  I  owed  him  two 
hundred  dollars,"  held  to  be  an  admission  of  an  independent  fact 
and  not  a  statement  made  in  an  effort  to  compromise,  although 
such  statement  was  made  when  plaintiff  visited  defendant  to  obtain 
a  settlement,  it  appearing  that  the  differences  between  the  parties 
were  not  sought  to  be  adjusted  at  such  time,  nor  was  any  effort 
then  made  by  either  party  to  compromise. 


•See  Illinois  Notes  Divest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 
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7.  Evidence,  {  160* — when  offer  of  compromise  not  competent. 
Otters  by  way  of  compromise  are  not  competent  against  the  party 
making  the  offers. 

8.  Evidence,  §  160* — when  evidence  of  admission  of  independent 
fact  competent.  Evidence  tending  to  prove  the  admission  of  an 
independent  fact  is  competent  although  the  admission  is  made  in 
an  effort  to  compromise  or  settle  differences,  unless  expressly  stated 
to  be  made  without  prejudice  or  in  confidence. 

9.  New  tbial,  §  5* — when  refused  because  of  admission  of  lia- 
bility. A  new  trial  will  not  be  granted  although  there  was  error 
In  the  proceedings  of  the  trial  court  where  the  record  shows  that 
defendant  admitted  that  he  owed  plaintiff  a  sum  exactly  equal  to 
the  amount  of  the  damages  assessed  by  the  verdict. 

10.  Appeal  and  erbob,  §  1401* — when  verdict  not  disturbed  on 
review.  Where  substantial  justice  has  been  done  by  a  verdict,  the 
Appellate  Court  has  no  right  to  disturb  the  verdict  on  review,  al- 
though there  was  error  in  the  proceedings  in  the  trial  court 


fred  Kleet,  Appellee,  v.  Southern  Illinois  Coal  &  Coke 

Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Williamson  county;  the  Hon. 
Ca»l  B.  Sheldon,  Judge,  presiding.  Heard  in  this  court  at  the 
^a^ch  term,  1915.    Affirmed.    Opinion  filed  December  1,  1915. 

Statement  of  the  Case. 

Action  by  Fred  Kleet,  plaintiff,  against  the  South- 
er&  Illinois  Coal  &  Coke  Company,  defendant,  in  the 
Circuit  Court  of  Williamson  county,  to  recover  for 
personal  injuries.  From  a  judgment  for  plaintiff  for 
five  hundred  dollars  and  costs,  defendant  appeals. 

The  first  count  of  the  declaration  charged  that  it 
was  the  duty  of  the  defendant  to  exercise  ordinary 
care  to  provide  plaintiff  with  a  reasonably  safe  mule 

A  *8ce  UJJnole  Notes  Divest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  tame 
ttfle  aad  section  number. 
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to  drive,  and  that  the  defendant  negligently  provided 
him  with  an  unruly,  ungovernable  and  dangerous 
mule,  in  this,  that  the  mule  could  not  be  safely  handled 
by  the  driver  on  account  of  his  disposition,  and  was 
likely  to  injure  plaintiff  by  suddenly  turning  into 
rooms  or  crosscuts  along  said  entry;  that  the  defend- 
ant knew  or  by  the  exercise  of  ordinary  care  for 
plaintiff's  safety  could  have  known  of  the  disposition 
of  the  mule,  and  would  also  have  known  of  the  danger 
to  plaintiff  of  driving  said  mule  by  reason  thereof. 
That  defendant  prior  to  the  28th  day  of  May  had  elect- 
ed not  to  provide  and  pay  compensation  under  the 
Compensation  Act,  which  is  set  forth  in  substance  in 
the  declaration ;  and  had  prior  to  said  date  filed  notice 
of  subh  election  with  the  Industrial  Board  of  the  State 
of  Illinois,  and  had  not  on  said  date  withdrawn  said 
notice.  And  then  alleged  in  consequence  of  such  elec- 
tion that  defendant  was  deprived  of  the  defenses 
specified  in  the  statute. 

The  second  count  of  the  declaration  alleged  the  same 
conditions  as  the  first,  and  the  same  disposition  of  the 
mule,  and  then  charged  that  the  foreman  of  the  de- 
fendant approached  the  mule  with  a  large  stick  in  his 
hand  and  began  beating  and  striking  the  mule  over  the 
head  with  the  stick  and  in  consequence  of  the  disposi- 
tion of  the  mule,  combined  with  the  assault  made  on 
him  by  the  foreman,  said  mule  jammed  plaintiff  be- 
tween the  car  and  said  mule,  thereby  breaking  three 
ribs,  etc. 

The  first  additional  count  charged  the  furnishing 
of  the  same  character  of  mule  as  set  forth  in  the  for- 
mer counts,  and  then  alleged  that  while  plaintiff  was 
driving  the  mule  the  foreman  negligently  stepped 
from  one  of  said  rooms  and  with  a  large  stick  in  his 
hands  frightened  the  mule,  and,  on  account  of  its  dis- 
position that  plaintiff  was  unable  to  control  the  mule 
and  that  its  disposition,  combined  with  the  frightening 
by  the  foreman,  caused  the  plaintiff  to  fall  from  his 
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position  on  the  car,  and  he  was  thereby  injured.  This 
count  also  made  substantially  the  same  allegation  as 
the  other  counts  as  to  the  defendant  having  elected  not 
to  operate  under  the  Compensation  Act. 

It  appeared  that  plaintiff  had  for  several  years  been 
engaged  in  driving  mules  in  coal  mines  and  had  been 
at  work  for  the  defendant  as  a  driver  for  several 
months  prior  to  his  injury.  On  May  21,  1914,  he  was 
given  a  mule  to  drive  in  what  was  known  as  the  first 
west  entry  off  the  third  south  entry.  He  drove  the 
mule  from  about  8  a.m.  until  about  4  p.  m.,  when  he 
was  injured.  This  mule  was  ungovernable  and  had 
a  habit  of  turning  off  of  the  regular  line  and  of  pulling 
into  rooms  if  he  saw  a  light  in  the  rooms,  or  frequently 
did  so.  The  plaintiff  knew  nothing  about  this  mule 
or  of  such  habits,  and  it  was  the  first  day  he  had 
driven  it.  When  the  mule  attempted  to  leave  the 
track  it  frequently  caused  the  car  to  be  derailed,  and 
drivers  were  unable  to  restrain  him  by  the  use  of  lines, 
claiming  the  mule  would  catch  the  bit  in  his  teeth  so 
that  the  lines  would  not  check  or  guide  him.  During 
the  day  plaintiff  drove  the  mule,  he  had  turned  out 
several  times  and  derailed  the  car,  and  the  last  time 
was  about  twenty  or  thirty  minutes  before  plaintiff 
was  hurt  Mr.  Dixon,  assistant  mine  manager,  was 
there  present,  and  it  is  undisputed  that  plaintiff  said 
to  him :  i  i  Joe,  this  mule  ought  to  be  taken  off  of  this 
run,  if  he  ain't  he  is  going  to  kill  or  hurt  some  driver.' ' 
After  the  plaintiff  had  described  to  Dixon  the  actions 
of  the  mule,  Dixon  said  that  he  would  stand  at  the 
room  and  keep  the  mule  from  turning  into  it. 
Plaintiff  said  that  he  ought  not  do  that  as  it  would 
canse  the  mule  to  hurt  him.  Later  the  mule  again  at- 
tempted to  turn  into  a  room  and  Dixon  undertook  to 
keep  him  out,  and  plaintiff  claimed  that  Dixon  came 
towards  the  mule  with  a  stick  when  he  turned  in,  but 
the  mule  turned  out  slackening  the  tail  chain  and 
pushing  plaintiff  off  of  the  car,  and  in  falling  he 
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grabbed  at  the  spreader  strap  but  missed  it  and  swung 
under  the  car  which  ran  upon  him  and  broke  three 
ribs  and  otherwise  injured  him.  Dixon  denied  that 
he  stood  in  the  room  and  frightened  or  struck  the 
mule,  qt  that  the  mule  by  reason  of  such  fright  turned 
and  knocked  plaintiff  under  the  car.  He  claimed  that 
plaintiff  was  looking  back  and  fell  off  the  tail  chain 
and  was  hurt. 

It  further  appeared  in  this  case  that  at  the  time  of 
and  prior  to  the  day  of  the  injury  the  defendant  had 
elected  not  to  operate  its  mine  under  the  Compensation 
Act. 

The  court  gave  the  following  instruction : 
"The  court  instructs  the  jury  that  when  a  coal 
company  employs  an  assistant  mine  manager  and 
puts  him  to  work  to  assist  in  managing  its  mine,  that 
such  assistant  mine  manager  then  becomes  the  vice- 
principal  of  such  coal  company,  and  his  acts,  in  the 
scope  of  his  authority  as  such  assistant  mine  manager, 
bind  the  company ;  and  you  are  further  instructed  that 
knowledge  on  the  part  of  such  assistant  mine  manager, 
received  by  him  in  his  capacity  as  such  assistant  mine 
manager,  in  the  scope  of  his  duties  as  such,  is  the 
knowledge  of  the  company;  and  if  you  believe,  from 
the  weight  of  the  evidence,  in  this  case  that  Joe  Dixon, 
at  and  before  the  time  plaintiff  received  his  alleged  in- 
juries, was  the  assistant  mine  manager  of  the  defend- 
ant, and  further  that  the  mule  which  plaintiff  was 
driving  at  the  time  of  his  injuries,  was  dangerous  for 
him  to  drive  as  alleged  in  plaintiff's  declaration,  and 
that  the  said  Joe  Dixon  knew  of  the  dangerous  dis- 
position of  said  mule  which  plaintiff  was  driving,  if 
he  was  dangerous,  then,  and  in  that  case,  such  knowl- 
edge would  be  the  knowledge  of  the  defendant.' ' 

Denison  &  Spiller,  for  appellant. 

Neely,  Gallimore,  Cook  &  Potter,  for  appellee. 
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Mb.  Justice  McBbide  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Workmen's  Compensation  Act,  $  12* — when  declaration  at  com- 
mon lata  for  personal  injuries  sufficient  after  verdict.  In  an  action  at. 
common  law  to  recover  for  personal  Injuries  sustained  by  a  servant 
since  the  enactment  of  the  Workmen's  Compensation  Act  of  1913, 
a  declaration  alleging  that  prior  to  the  accident  defendant  had 
elected  not  to  provide  and  pay  compensation  as  provided  by  the 
statute,  held  sufficient  after  verdict  without  averment  that  the 
employer  filed  the  notices  required  by  the  statute  to  be  given  of 
such  election.  , 

2.  Workmen's  Compensation  Act,  §  12* — what  is  ultimate  fact  to 
be  proved  in  action  by  servant  for  personal  injuries  at  common  late. 
In  order  to  maintain  an  action  at  common  law  to  recover  for 
injuries  sustained  by  a  servant  since  the  enactment  of  the  Work- 
men's Compensation  Act  of  1913,  the  ultimate  fact  to  be  proved 
is  that  defendant  elected  not  to  provide  and  pay  compensation  as 
provided  by  the  statute. 

3.  Pleading,  §  466* — when  declaration  sufficient  after  verdict. 
A  declaration  alleging  the  ultimate  fact  to  be  proved  is  good  after 
verdict  without  other  averments. 

4.  Pleading,  §  28* — when  should  not  contain  evidentiary  mat- 
ter. Circumstances  tending  to  prove  the  ultimate  fact  alleged 
have  no  place  in  the  pleadings  but  are  to  be  used  for  the  purpose 
of  evidence. 

5.  Wobkmen's  Compensation  Act,  §  12* — when  averments  as  to 
»  

election  not  to  come  under  Workmen's  Compensation  Act  insufficient. 
In  an  action  at  common  law  to  recover  for  personal  injuries  sustained 
by  a  servant  since  the  enactment  of  the  Workmen's  Compensation 
Act  of  1913,  an  allegation  in  the  declaration  that  defendant  filed 
with  the  Industrial  Board  the  notice  required  by  the  statute  of  its 
election  not  to  provide  and  pay  compensation  as  provided  by  the 
statute  without  also  alleging  the  posting  of  such  notice,  also  re- 
quired by  the  statute,  if  a  necessary  averment,  must  be  regarded 
as  an  averment  improperly  or  incompletely  made. 

6.  Pleading,  $  466* — when  defects  or  omission  cured  by  verdict. 
Defects,  imperfections  or  omissions  in  any  pleading,  whether  in 
substance  or  form,  which  would  have  been  fatal  on  demurrer,  are 
cured  by  verdict  where  the  issue  joined  is  that  necessarily  required, 
and  where  proof  is  made  of  the  facts  defectively  or  imperfectly 
stated  or  omitted,  without  which  it  is  to  be  presumed  that  the 

verdict  would  not  have  been  directed  or  given.  i 
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7.  Pleading,  {  466* — when  not  presumed  every  essential  fact 
alleged  in  declaration  was  proved.  After  verdict  the  intendment 
Is  that  every  essential  fact  alleged  in  the  declaration,  or  fairly  im- 
plied from  its  allegations,  were  established  on  the  trial,  but  where 
the  declaration  does  not  show  a  good  cause  of  action  there  is  no 
room  for  intendment  or  presumption. 

8.  Masteb  and  sebvant,  §  550* — when  declaration  at  common  law 
for  personal  injuries  sufficient  after  verdict.  In  an  action  at  com- 
mon law  to  recover  for  injuries  sustained  by  a  servant  since  the 
enactment  of  the  Workmen's  Compensation  Act  of  1913,  where  the 
declaration  alleged  in  general  terms  the  election  of  defendant 
not  to  provide  and  pay  compensation  as  provided  by  the  statute, » 
and  where  the  evidence  showed  that  defendant  had  performed  the 
acts  necessary  to  effectuate  its  election  as  required  by  the  statute, 
held  that  the  declaration  was  good  after  verdict  although  it  no- 
where alleged  that  defendant  posted  notice  of  its  election  as  re- 
quired by  the  statute. 

9.  Workmen's  Compensation  Act,  §  2* — how  filing  of  notice  with 
Industrial  Board  may  be  proved.  Proof  of  the  filing  of  a  notice 
with  the  Industrial  Board  in  compliance  with  the  Workmen's  Com- 
pensation Act  of  1913  is  sufficiently  made  by  proving  a  copy  of  the 
notice  filed,  certified  by  the  secretary  of  the  board  and  under  its 
seal 

10.  Evidence,  §  122* — how  contents  of  posted  notice  may  be 
proved.  The  contents  of  an  inscription  on  a  wall  or  of  a  notice 
posted  thereon  may  be  proved  by  the  testimony  of  those  who  read 
such  inscription  or  notice. 

11.  Workmen's  Compensation  Act,  {  2* — how  election  not  to 
come  under  act  may  be  proved.  In  an  action  at  common  law  to 
recover  for  personal  injuries  sustained  by  a  servant  since  the  enact- 
ment of  the  Workmen's  Compensation  Act  of  1913,  where  the  dec- 
laration alleged  that  defendant  elected  not  to  provide  and  pay  com- 
pensation as  provided  by  the  act,  held  competent  to  prove  such, 
election  by  a  copy  of  the  notice  filed  by  defendant  with  the  Indus- 
trial Board,  certified  by  its  secretary  and  under  the  seal  of  the 
board,  and  by  the  testimony  of  those  who  saw  the  notice  posted  as 
required  by  the  statute  and  by  a  copy  of  the  notice  made  by  one 
who  saw  it. 

12.  Trial,  §  213* — when  instruction  takes  count  from  considera- 
tion of  jury.  Where  a  declaration  contains  several  counts,  one  of 
which  is  not  supported  by  evidence,  an  instruction  that  there  could 
be  no  recovery  under  the  unsupported  count  has  the  effect  of  taking 
such  count  away  from  the  consideration  of  the  jury. 

13.  Trial,  §  213* — when  refusal  of  instruction  that  there  can  be 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
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no  recovery  on  unsupported  count  not  reversible  error.  Where  a 
declaration  contains  several  counts,  one  of  which  is  not  supported 
by  evidence,  it  is  not  reversible  error  to  refuse  an  instruction  that 
no  recovery  can  be  had  on  the  unsupported  count  although  such 
refusal  may  be  erroneous,  defendant  not  being  prejudiced  thereby, 
since  in  such  case  the  presumption  is  that  if  a  verdict  is  found  for 
plaintiff,  it  is  based  on  the  counts  which  are  supported  by  evidence. 

14.  Trial,  §  247* — when  verdict  on  one  sufficient  count  good. 
Where  one  sufficient  count  in  a  declaration  is  sustained  by  evidence 
the  verdict  is  good. 

15.  Trial,  §  247* — when  verdict  on  one  good  and  one  poor  count 
sustained.  A  verdict  finding  defendant  guilty  on  two  counts,  one 
sufficient  and  the  other  insufficient,  will  not  be  reversed  although 
the  court  gave  an  instruction  authorizing  recovery  on  the  insuffi- 
cient count 

16.  Appeal  and  error,  §  1563* — when  refusal  of  instruction  to 
disregard  count  not  reversible  error.  In  an  action  to  recover  for 
personal  injuries  sustained  by  a  miner  as  the  result  of  the  alleged 
negligence  of  defendant's  assistant  mine  manager  in  frightening 
the  mule  which  plaintiff  was  driving  at  the  time  of  the  accident, 
causing  the  mule  to  turn,  slackening  the  tail  chain  on  which  plain- 
tiff was  standing,  and  throwing  plaintiff  under  the  car,  where 
the  declaration  contained  several  counts,  one  of  which  alleged  that 
defendant's  foreman  struck  the  mule,  which  count  was  not  sup- 
ported by  evidence,  the  refusal  of  an  instruction  that  plaintiff 
could  not  recover  under  the  unsupported  count  held  not  reversible 
error,  although  erroneous. 

17.  Instructions,  §  11* — when  meaning  of  terms  need  not  be  ex- 
plained. In  an  action  for  personal  injuries,  the  terms  "Droximate 
cause"  and  "accident"  are  not  so  technical  as  to  make  the  failure 
to  explain  in  instructions  the  meaning  of  the  terms  necessarily 
error. 

18.  Mines  and  minerals,  §  191* — when  instruction  as  to  knowl- 
edge of  disposition  of  mule  not  erroneous.  In  an  action  to  recover 
for  injuries  sustained  by  a  miner  as  the  result  of  the  vicious 
disposition  of  a  mule  given  him  to  drive,  an  instruction  relating  to 
defendant's  knowledge  of  the  disposition  of  the  mule  examined  and 
held  not  objectionable,  it  appearing  that  the  instruction  djd  not 
direct  a  verdict,  and  that  defendant's  boss  driver  had  notice  of  the 
disposition  of  such  mule. 

19.  MASTER  and  SERVANT-^wfcen  plaintiff  entitled  to  instruction 
at  to  effect  of  defendant's  failure  to  accept  compensation  act.  In  an 
action  at  common  law  to  recover  for  personal  injuries  sustained 
by  a  servant  since  the  enactment  of  the  Workmen's  Compensation 
Act  of  1913,  where  it  appears  that  defendant  elected  not  to  pro- 
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vide  and  pay  compensation  as  provided  by  the  statute,  plaintiff  is 
entitled  to  an  instruction  advising  the  jury  as  to  the  defenses  of 
which  defendant  was  deprived  by  the  statute  as  a  result  of  its 
election. 

20.  Instructions,  8  135* — when  necessary  that  instruction  be 
requested.  A  party  desiring  that  the  jury  be  instructed  as  to  the 
evidence  required  to  prove  any  disputed  question  of  fact  must  ask 
for  an  instruction,  and  if  he  fails  to  do  so  cannot  complain  that 
none  was  given. 

21.  Instbuctions,  §  154* — when  requested  instruction  may  be 
modified.  It  is  not  error  to  modify  a  requested  instruction  by  mak- 
ing it  more  specific  although  the  same  general  principle  was  cov- 
ered by  the  instruction  without  the  specific  modification. 

22.  Instructions,  §  151* — when  may  be  refused.  A  party  can- 
not complain  of  the  refusal  of  instructions  substantially  given  in 
other  instructions. 

23.-  Mines  and  minerals,  §  180* — when  question  whether  as- 
sistant mine  manager  frightened  mule  for  jury.  In  an  action  for 
personal  injury  sustained  by  a  miner  as  the  result  of  the  alleged 
negligence  of  defendant's  assistant  mine  manager  in  frightening 
the  mule  which  plaintiff  was  driving  at  the  time  of  the  accident, 
the  question  whether  the  assistant  manager  did  frighten  the  mule 
as  alleged  is  a  question  of  fact  to  be  determined  by  the  jury. 

24.  Mines  and  minerals,  §  173* — when  evidence  sufficient  to 
sustain  verdict.  In  an  action  to  recover  for  personal  injuries  sus- 
tained by  a  miner  as  a  result  of  the  alleged  negligence  of  defend- 
ant's mine  manager  in  frightening  the  mule  which  plaintiff  was 
driving  at  the  time  of  the  accident,  causing  the  mule  to  turn, 
thereby  slackening  the  tail  chain  on  which  plaintiff  was  standing, 
and  throwing  him  under  the  car,  a  verdict  for  plaintiff  held  not 
manifestly  against  the  weight  of  the  evidence. 

25.  Appeal  and  error,  §  1410* — when  verdict  sustained  on  appeal. 
On  appeal  it  is  the  duty  of  the  Appellate  Court  to  sustain  the 
verdict  and  judgment  appealed  from  unless  it  can  be  said  that  such 
verdict  and  judgment  are  manifestly  against  the  weight  of  the 
evidence. 
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Louis  Bednar,  Jr.,  by  Louis  Bednar,  Sr.,  Appellee,  v. 
Mt.  Olive  &  Staunton  Coal  Company,  Appellant. 

1.  Workmen's  Compensation  Act,  §  2* — what  defenses  not  avail- 
able as  result  of  refusal  to  come  under  act.  The  common-law 
defenses  of  assumed  risk,  negligence  of  a  fellow-servant  and  contrib- 
utory negligence  are  not  available  to  an  employer  who  has  elected 
not  to  accept  the  provisions  of  the  Workmen's  Compensation  Act  of 
1913. 

2.  Workmen's  Compensation  Act,  §  2* — when  evidence  tending  to 
show  contributory  negligence  admissible  in  mitigation  of  damages. 
In  an  action  to  recover  for  personal  injuries  sustained  by  a  servant 
since  the  enactment  of  the  Workmen's  Compensation  Act  of  1913, 
evidence  tending  to  show  contributory  negligence  of  plaintiff  is 
competent  in  mitigation  of  damages  where  the  employer  has  elected 
not  to  provide  and  pay  compensation  as  provided  by  the  statute. 

3.  Master  and  servant,  §  126* — what  is  duty  of  master  to  fur- 
nish safe  place  to  work.  An  employer  who  has  elected  not  to  provide 
and  pay  compensation  as  provided  by  the  Workmen's  Compen- 
sation Act  of  1913  owes  to  his  employees  the  duty  of  furnishing  a 
reasonably  safe  place  in  which  to  work. 

4.  Mines  and  minerals,  §  100a* — what  is  duty  of  owner  of  mine 
to  keep  tracks  unobstructed.  The  owner  or  operator  of  a  mine  who 
has  elected  not  to  provide  and  pay  compensation  as  provided  by  the 
Workmen's  Compensation  Act  of  1913  owes  to  his  employees  the 
duty  of  exercising  reasonable  care  and  diligence  to  keep  the  tracks 
in  the  mine  entries  free  from  dangerous  obstructions  or  conditions, 
and  for  breach  of  such  duty  the  employer  will  be  liable  in  damages. 

5.  Master  and  servant,  §  206* — when  master  liable  for  negli- 
gence of  other  servants.  The  negligence  of  the  employee  is  the 
negligence  of  the  employer,  and  if  injury  to  another  employee  is 
caused  by  such  negligence,  the  employer  must  respond  in  damages, 
where  he  has  elected  not  to  come  under  the  Workmen's  Compensa- 
tion Act 

6.  Mines  and  minerals,  §  182* — when  negligence  of  master  ques- 
tion for  jury.  In  an  action  to  recover  for  personal  injuries  sus- 
tained by  a  mine  employee  since  the  enactment  of  the  Workmen's 
Compensation  Act  of  1913,  where  the  employer  has  elected  not  to 
provide  and  pay  compensation  as  provided  by  the  statute,  and  where 
it  was  alleged  that  the  injuries  sustained  were  the  result  of  defend- 
ant's negligence,  the  question  whether  defendant  was  negligent 
under  the  evidence  is  a  question  of  fact  for  the  jury. 
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7.  Mines  and  minerals,  f  173* — when  evidence  sufficient  to  sus- 
tain verdict  in  action  for  negligent  injuries.  In  an  action  to  re- 
cover for  personal  injuries  sustained  by  an  employee  since  the 
enactment  of  the  Workmen's  Compensation  Act  of  1913,  where  the 
employer  had  elected  not  to  provide  and  pay  compensation  as  pro- 
vided by  the  statute,  and  where  is  appeared  that  plaintiff  was  in- 
jured as  a  result  of  a  collision  between  a  car  which  he  was  driving 
in  a  mine  and  another  car  driven  by  other  employees  of  defendant 
who  were  alleged  to  have  disregarded  a  warning  from  the  trapper 
not  to  enter  on  the  track  where  the  accident  occurred  until  plaintiff's 
car  had  passed,  evidence  held  sufficient  to  sustain  the  verdict 

8.  Mines  and  minerals,  f  177* — when  evidence  sufficient  to 
prove  negligence  of  fellow-servants.  In  an  action  to  recover  for 
personal  injuries  sustained  by  a  miner  since  the  enactment  of  the 
Workmen's  Compensation  Act  of  1913  where  the  employer  had 
elected  not  to  provide  and  pay  compensation  as  provided  by  the 
statute,  and  where  it  was  alleged  that  plaintiff's  injuries  were  the 
result  of  defendant's  negligence,  and  it  appeared  that  plaintiff  was 
a  driver  in  defendant's  mine  and  was  using  the  track  where  the 
accident  occurred  in  the  performance  of  his  duties,  that  other  em- 
ployees desiring  to  move  a  car  on  which  they  had  loaded  their 
tools  proceeded  to  a  trap  door  where  the  trapper  informed  them 
that  plaintiff  was  in  the  entry  into  which  such  employees  intended 
to  go  and  requested  them  to  wait  until  plaintiff  came  out,  and 
that  they  proceeded  on  their  way  without  regard  to  the  request 
and  collided  with  plaintiff's  car  a  few  feet  from  the  door,  evidence 
held  to  tend  to  prove  negligence  on  the  part  of  such  other  em- 
ployees. 

9.  Mines  and  minerals,  §  126* — when  miner  not  bound  to  guard 
against  unusual  use  of  tracks.  A  driver  in  a  mine  is  not  bound 
in  the  exercise  of  ordinary  care  to  anticipate  and  guard  against 
an  unusual  use  of  the  track  on  which  he  is  driving  his  car. 

10.  Mines  and  minerals,  §  135* — when  disregarding  custom  con- 
stitutes contributory  negligence.  In  an  action  to  recover  for  per- 
sonal injuries  sustained  by  a  miner  since  the  enactment  of  the 
Workmen's  Compensation  Act  of  1913,  where  the  employer  elected 
not  to  provide  and  pay  compensation  as  provided  by  the  statute, 
the  fact  that  plaintiff  disregarded  an  established  custom  of  the 
mine  amounts  merely  to  contributory  negligence,  which  in  such 
case  is  not  available  as  a  defense. 

11.  Instructions,  §  105* — when  instruction  as  to  form  of  ver- 
dict not  erroneous.  An  instruction  as  to  the  form  of  verdict  is 
not  objectionable  because  the  words  "here  state  the  amount,  if 
any,  you  find"  were  underscored,  it  being  presumed  that  ordinary 
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men  would  understand  that  the  blank  space  in  the  form  submitted 
▼as  to  be  filled  in  by  the  jury  in  case  they  found  for  plaintiff. 

12.  Mines  and  minerals,  §  196* — when  instruction  as  to  right  of 
employees  to  use  track  erroneous.  In  an  action  to  recover  for 
Personal  injuries  sustained  by.  a  miner  since  the  enactment  of  the 
Workmen's  Compensation  Act  of  1913,  where  the  employer  elected 
not  to  provide  and  pay  compensation  as  provided  by  the  statute, 
and  where  plaintiffs  injuries  were  sustained  in  a  collision  between 
*  car  which  plaintiff  was  driving  and  a  car  driven  by  other  em- 
ployees, an  instruction  as  to  the  relative  rights  of  plaintiff  and 
wch  other  employees  to  the  use  of  such  track  examined  and  held 
properly  refused,  there  being  no  evidence  to  support  the  first  part 
of  the  instruction,  and  the  instruction  claiming  for  such  other 
employee's  rights  to  use  such  track  which  were  doubtful  as  a 
matter  of  law,  as  well  as  ignoring  the  duty  of  such  other  employees 
in  using  such  track  to  exercise  due  care  and  caution  not  to  expose 
plaintiff  to  unnecessary  danger. 

13.  Mines  and  minerals — what  are  comparative  rights  of  min- 
er* using  tracks.  A  miner,  whose  chief  and  main  duty  is  to*  haul 
empties  to  and  loaded  cars  from  the  rooms  of  miners,  has  a  right 
to  the  use  of  the  track  superior  to  those  using  the  track  occasionally 
or  incidentally,  as  for  example,  the  hauling  of  miner's  tools. 

14.  Mines  and  minerals,  f  126* — when  miners  using  tracks  re- 
Quired  to  use  care  not  to  injure  others.  Miners  using  the  tracks 
of  the  mine  for  incidental  and  occasional  purposes  are  bound  to 
exercise  due  care  and  caution  in  such  use,  so  as  not  to  expose 
to  unreasonable  danger  other  miners  having  a  right  to  use  the 
track. 

15.  Damages,  §  110* — when  verdict  not  excessive.  In  an  action 
to  recover  for  personal  injuries  sustained  by  a  miner  since  the 
enactment  of  the  Workmen's  Compensation  Act,  where  the  employer 
elected  not  to  provide  and  pay  compensation  as  provided  by  the 
statute,  and  where  plaintiff's  injuries  were  sustained  in  a  collision 
between  cars  in  defendant's  mine,  a  verdict  for  plaintiff  for  $4,500 
held  not  so  excessive  as  to  indicate  passion  or  prejudice  on  the 
Part  of  the  jury. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon. 
William  E.  Hadley,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.    Affirmed.    Opinion  filed  December  1,  1915. 

Warnock,  Williamson  &  Burroughs  and  Gillespie 
&  Fitzgerald,  for  appellant. 

D.  H<  Mudge,  for  appellee. 
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Mb.  Justice  McBrede  delivered  the  opinion  of  the 
court. 

Appellee  sued  appellant  to  recover  damages  on  ac- 
count of  personal  injuries  sustained  by  him  while  em- 
ployed in  its  coal  mine,  and  recovered  a  judgment  for 
$4,500,  to  reverse  which  this  appeal  is  prosecuted. 

Appellee,  at  the  time  of  the  injury,  was  employed  as 
a  driver  in  appellant's  mine.  The  declaration  con- 
sisted of  five  counts  and  charged  a  failure  on  the  part 
of  appellant  to  furnish  appellee  with  a  reasonably 
safe  place  in  which  to  work.  That  appellant  failed  to 
keep  the  track  used  by  appellee  reasonably  free  of 
dangerous  obstructions ;  that  it  permitted  said  track  to 
be  obstructed  by  a  pit  car  standing  upon  said  track 
with  which  appellee  collided.  That  appellant  failed 
to  warn  appellee  of  the  obstruction  standing  upon  said 
track  and  with  which  he  collided.  The  declaration 
charges  that  appellant  had  elected  not  to  accept  the 
provisions  of  the  Workmen's  Compensation  Act  of 
Illinois,  in  force  July  1,  1913.  Appellant  pleaded  the 
general  issue. 

The  evidence  tends  to  show  that  appellee  was  in- 
jured on  the  30th  day  of  September,  1913;  that  at  the 
time  of  the  injury  he  was  employed  as  a  driver,  work- 
ing from  a  parting  in  what  is  known  as  the  "  Second 
Left  North  Parallel  Entry ' '  of  appellant 's  mine,  north 
to  the  ninth  and  tenth  north  entries,  and  thence  to  the 
west  through  the  entries  last  named,  to  the  face  of 
said  entries.  His  duties  consisted  in  getting  empty 
cars  at  the  parting,  located  at  the  point  of  intersection 
of  the  parallel  with  the  main  entry,  and  hauling  them 
to  the  rooms  of  the  loaders,  working  in  the  ninth  and 
tenth*  north  entries,  and  hauling  loaded  cars  from  the 
rooms  to  the  parting.  This  parting  was  about  three- 
hundred  feet  south  of  the  point  where  the  ninth  and 
tenth  north  entries  intersect  the  parallel.  The  ninth 
and  tenth  north  entries  are  fifty  feet  apart  and  extend 
about  three  hundred  feet  west  of  the  parallel. 
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A  trap  door  was  located  in  this  parallel  entry,  same 
being  about  fifteen  feet  north  of  the  point  of  intersec- 
tioB  of  the  ninth  north  entry  with  the  parallel,  and 
thirty-five  f^et  south  of  the  point  of  intersection  of 
the  tenth  north  entry  with  the  parallel.  A  trapper 
was  stationed  at  this  door  to  open  and  close  the  same. 

In  the  tenth  north  entry,  being  one  of  the  entries  in 
which  appellee  worked,  beginning  at  room  19,  there 
was  a  down  grade,  towards  the  parallel,  and  the  evi- 
dence tends  to  show  that  when  the  car  or  cars  of  a 
trip  passed  on  to  this  grade  it  was  impossible  to  stop 
them  until  the  trap  door  was  reached.  At  the  time  of 
the  accident  appellee  was  hauling  a  trip  from  room  21 
on  the  tenth  north,  and  when  he  came  from  the  room 
on  to  the  entry  track  he  was  about  two  hundred  feet 
from  the  trap  door. 

The  evidence  further  tends  to  show  that  on  the  day 
of  the  accident  two  other  servants  of  appellant,  Vandy 
and  Eaysheck,  who  had  been  mining  in  the  ninth  north 
entry,  were  moving  to  a  new  working  place  in  the  tenth 
north  entry.  They  had  loaded  their  tools  into  an 
empty  car  and  requested  appellee  to  haul  it  to  their 
new  working  place,  and  he  promised  to  do  so  after 
making  another  trip,  but  it  seems  that  they  were  not 
disposed  to  wait,  and  started  to  move  the  car  them- 
selves. They  proceeded  with  their  car  out  of  the  ninth 
north  into  the  parallel,  and  turned  north  on  their 
way  to  the  tenth  north.  At  the  trap  door,  the 
trapper  directed  them  to  wait,  informing  them  that 
appellee  was  in  the  tenth  north  and  would  be  out  im- 
mediately. The  evidence  tends  to  show  that  these  men 
disregarded  the  notice  given  them  by  the  trapper,  and 
passed  on  with  their  car  through  the  trap  door,  and 
when  a  few  feet  to  the  north  of  said  door,  appellee, 
who  was  coming  with  the  trip  from  room  21  on  the 
tenth  north,  collided  with  their  car  in  the  parallel,  and 
sustained  the  injuries  complained  of. 

As  grounds  for  a  reversal  it  is  urged  that  the  evi- 
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dence  fails  to  disclose  any  negligence  for  which  ap- 
pellant can  be  held  liable,  error  in  giving  and  refusing 
instructions,  improper  argument  by  counsel  for  appel- 
lee ;  and  that  the  damages  awarded  are  excessive. 

Appellant  having  elected  not  to  accept  the  provisions 
of  the  Workmen's  Compensation  Act,  it  has  forfeited 
its  right  to  interpose  in  this  case  the  common-law  de- 
fenses of  assumed  risk,  fellow-servant,  and  contribu- 
tory negligence,  except  that  the  latter  may  be  shown 
for  the  purpose  of  reducing  the  damages.  (Deibeikis 
v.  Link-Belt  Co.,  261  111.  454,  5  N.  C.  C.  A.  401 ;  Crooks 
v.  Tazewell  Coal  Co.,  263  111.  343,  5  N.  C.  C.  A.  410.) 

Appellant  owed  to  appellee  the  duty  of  furnishing 
him  a  reasonably  safe  place  in  which  to  work.  It  was 
required  to  exercise  reasonable  care  and  diligence  to 
keep  the  track  in  the  entries  in  which  he  worked  free 
from  dangerous  obstructions  or  other  dangerous  con- 
ditions which  would  expose  him  to  danger,  and  for 
any  breach  of  this  duty  it  is  liable  in  damages.  It  re- 
mains to  be  determined,  therefore,  whether  Vandy  and 
Eaysheck  were  guilty  of  negligence  in  moving  their 
car  of  tools  in  the  maner  they  did,  and  if  so  was  ap- 
pellant chargeable  with  this  negligence. 

It  is  conceded  that  Vandy  and  Eaysheck  were  serv- 
ants of  appellant,  and  it  has  been  urged  herein  that 
they  were  acting  within  their  rights  in  undertaking  to 
move  the  car  with  their  tools,  at  the  time,  and  under 
the  circumstances,  then  existing,  and  hence  the  rule  of 
respondeat  superior  applies.  If  they  were  guilty  of 
negligence  at  the  time,  their  negligence  was  the  negli- 
gence of  appellant,  and  if  in  consequence  of  that 
negligence  appellee  was  injured,  it  follows  that  appel- 
lant is  liable  to  respond  in  damages  for  the  injuries 
sustained.  (Thompson  on  Negligence,  vol.  1,  sees.  518, 
519,  520  and  521 ;  Barker  v.  Chicago,  P.  &  St.  L.  Ry. 
Co.,  243  111.  482 ;  North  Chicago  City  Ry.  Co.  v.  Gastka, 
128  111.  613;  Noble  v.  Cunningham,  74  111.  51.) 

Whether  or  not  Vandy  and  Eaysheck  were  guilty  of 
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negligence,  in  attempting  to  move  their  car  with  their 
tools  from  the  ninth  to  the  tenth  north,  under  the 
circumstances  then  existing,  was  a  question  of  fact 
for  the  jury,  and  we  cannot  say  that  in  finding  that  it 
wm,  the  jury  disregarded,  or  found  contrary  ^o,  the 
weight  of  the  evidence.  These  men  knew  that  appellee 
was  driving  in  thfese  entries,  and  the  parallel,  and  that 
his  duties  required  him  to  use  the  tracks  therein  con- 
stantly. They  had  requested  him  to  haul  the  car  for 
them,  and  he  had  promised  to  do  so  after  his  next 
trip,  and  he  had  no  reason  to  suppose  that  they  would 
not  wait  for  him  for  that  purpose.  The  evidence 
tends  to  show  that  when  they  came  to  the  trap  door  the 
trapper  requested  them  to  wait,  and  informed  them 
that  appellee  was  in  the  tenth  north  entry  and  would 
be  out  immediately.  Notwithstanding  this  request  and 
this  notice,  they  proceeded  on  their  way,  and  the  col- 
lision resulted  a  few  feet  beyond  the  trap  door  in  the 
parallel.  This  evidence  tended  to  establish  negligence 
on  the  part  of  these  men.  Their  use  of  the  track,  under 
the  circumstances  and  for  the  purposes  disclosed,  was 
an  unusual  one,  which  appellee  was  not  bound  to  an- 
ticipate and  guard  against. 

It  has  been  urged  by  appellant  that  appellee  dis- 
regarded a  custom  in  force  in  this  mine  which  required 
the  driver,  when  coming  down  a  grade,  to  stop  at  the 
top  of  the  grade  and  signal  his  approach,  and  remain 
there  until  he  received  a  signal  from  the  trapper  that 
the  way  was  clear. 

It  may  be  remarked  here  that  we  find  no  satisfac- 
tory evidence  of  any  such  custom,  nor  did  the  officers 
and  agents  of  appellant  testify  to  any  certain  set  of 
signals,  which  were  in  use,  or  which  were  followed,  or 
which  appellant  sought  to  enforce  in  the  operation  of 
its  mine.  Nor  do  we  perceive  how  appellee,  if  waiting 
at  the  top  of  the  grade  in  the  tenth  north,  some  fifty 
or  a  hundred  feet  west  of  the  parallel,  could  see  a 
"  high-ball/ '  given  by  a  trapper  from  his  station  in  the 
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parallel  thirty-five  feet  south  of  the  tenth  north.  But 
even  if  such  custom  had  been  clearly  established  and 
its  violation  clearly  shown,  this  would  have  amounted 
to  contributory  negligence  only,  and  as  indicated  by 
the  authorities  cited,  that  defense  is  not  now  available 
in  actions  of  this  character. 

We  have  examined  the  given  instructions  for  ap- 
pellee of  which  complaint  is  made,  and  find  nothing 
objectionable  therein.  We  do  not  regard  the  underscor- 
ing of  the  words,  "here  state  the  amount,  if  any,  you 
find,"  in  the  instruction  as  to  form  of  verdict,  objec- 
tionable. It  is  apparent  that  what  is  claimed  to  be 
an  "underscoring"  of  the  words,  indicated  nothing 
more  than  the  blank  space  in  the  verdict  to  be  filled  in 
by  the  jury  in  case  they  found  for  appellee,  and  it  is 
not  to  be  presumed  that  ordinary  men  would  under- 
stand it  in  any  other  light.  The  authorities  cited  by 
appellant  do  not  sustain  its  criticism  of  this  instruc- 
tion. / 

We  do  not  think  the  court  erred  in  refusing  appel- 
lant's instruction  of  which  complaint  is  made.  There 
is  no  evidence  in  this  record  on  which  to  base  the  first 
portion  of  the  instruction,  and  we  are  not  prepared  to 
say  that  the  rights  therein  claimed  to  exist  do  exist 
as  a  matter  of  law.  It  would  seem,  in  fact,  that  a 
driver  whose  chief  and  main  duty  is  to  haul  empties 
to  and  loaded  cars  from  the  rooms  of  the  miners  would 
have  a  superior  right  to  the  track  as  against  an  inci- 
dental and  occasional  use  such  as  Vandy  and  Baysheck 
were  making  of  the  track  at  the  time.  There,  is  no 
evidence  tending  to  show  that  appellee  knew  of  such 
use,  and  even  if  it  be  conceded  that  the  rights  of  Vandy 
and  Baysheck  to  use  the  tracks  were  equal  to  the  rights 
of  appellee,  they  were  still  bound  to  exercise  those 
rights  with  due  care  and  caution,  and  so  as  not  to 
expose  other  servants  of  appellant  having  a  like  right, 
to  unnecessary  or  unreasonable  danger,  and  this  in- 
struction entirely  ignores  this  principle  of  law. 
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We  cannot  say  that  the  argument  of  appellee 's  coun- 
sel, of  which  complaint  is  made,  is  of  such  a  character 
as  to  require  a  reversal  of  the  judgment  herein,  nor 
do  we  regard  the  size  of  the  verdict,  in  view  of  the 
injuries  sustained,  as  indicating  passion  or  prejudice 
on  the  part  of  the  jury. 

Finding  no  reversible  error  in  the  record  herein,  the 
judgment  of  the  Circuit  Court  is  hereby  affirmed. 

Affirmed. 


larie  Hughes,  Administratrix,  Appellee,  y.  Eldorado 
Coal  &  Mining  Company,  Appellant. 

(Not  to  be  reported  In  fall.) 

Appeal  from  the  Circuit  Court  of  Saline  county;  the  Hon. 
William  N.  Butler,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.  Reversed  and  remanded.  Opinion  filed  Decem- 
ber 1,  1915. 

'Statement  of  the  Case. 

Action  by  Marie  Hughes,  administratrix  of  the  es- 
tate of  James  Hughes,  plaintiff,  against  the  Eldorado 
Coal  &  Mining  Company,  in  the  Circuit  Court  of  Saline 
county,  to  recover  for  injuries  resulting  in  the  death 
of  plaintiff's  intestate,  which  injuries  were  sustained 
as  a  result  of  an  explosion  in  defendant's  mine  where 
deceased  was  employed  as  a  shot  firer.  From  a  judg- 
ment for  plaintiff  for  $2,500,  defendant  appeals.  De- 
ceased left  a  widow  who  prosecuted  this  action  as 
administratrix  for  the  benefit  of  the  next  of  kin. 

The  first  count  charged  that  the  third  and  fourth 
entries  were  dry  and  dusty  and  that  the  defendant 
wilfully  failed  and  neglected  to  have  the  entries  and 
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roadways  thoroughly  sprinkled  or  cleaned,  by  reason 
of  which  and  while  Hughes  was  following  his  duty, 
and  while  the  air  in  the  entry  and  crosscut  was  so 
charged  with  dust,  and  by  reason  of  the  firing  of  the 
shots  the  dust  became  ignited,  causing  a  violent  ex- 
plosion in  the  entries  and  crosscut,  injuring  the  de- 
ceased Hughes. 

The  second  count  charged  that  defendant  wilfully 
failed  and  neglected  to  conduct  into  the  working  place 
of  Hughes  an  amount  of  air  sufficient  to  render  the 
working  place  reasonably  free  from  deleterious  air, 
etc.,  and  that  the  air  being  charged  with  gas  and  dust 
became  ignited  causing  a  violent  explosion,  injuring 
deceased. 

The  fifth  count  charged  that  it  was  the  duty  of  the 
defendant  to  use  reasonable  care  to  furnish  a  reason- 
ably safe  place  in  which  to  work  and  that  the  entries 
and  crosscuts  were  in  a  dangerous  condition,  in  that 
there  had  been  a  squeeze  in  the  mine  and  the  air  pas- 
sages partially  closed  to  such  an  extent  that  sufficient 
quantities  of  fresh  air  could  not  be  forced  through  the 
passages  to  prevent  the  air  in  the  third  and  fourth  en- 
tries and  crosscuts  from  becoming  deleterious.  Also 
that  the  blast  from  the  shots  caused  the  gas,  dust  and 
other  inflammable  substances  with  which  the  air  in  the 
entries  and  crosscuts  was  charged  and  of  which  de- 
fendant had  knowledge,  to  become  ignited  causing  a 
violent  explosion,  injuring  Hughes. 

The  original  declaration  then  concluded  with  profert 
of  letters  of  administration,  etc. 

The  sixth  or  additional  count  was  filed  within  one 
year  of  the  time  of  the  injury,  and  charged  a  storage 
of  one  hundred  pounds  of  powder  in  the  fourth  west 
entry,  and  that  the  fire  from  the  shots  caused  the  pow- 
der to  become  ignited  and  to  explode,  injuring  the 
deceased  Hughes.  This  count  then  averred  death,  sur- 
vivorship, and  concluded  with  damages  to  the  amount 
of  $3,000,  and  made  profert  of  letters  of  administra- 
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tion,  and  then  followed  this  averment :  Plaintiff  fur- 
ther avers  that  the  said  defendant  had  elected  not  to 
be  bound  by  an  Act  of  the  General  Assembly  of  the 
State  of  Illinois,  commonly  known  as  the  Compensation 
Act,  and  that  the  plaintiff's  intestate  was  bound  by  the 
terms  of  said  act. 

It  appeared  that  James  Hughes  and  his  buddy,  John 
Dunn,  were  employed  by  defendant  as  shot  firers  in 
its  mine,  and  while  so  engaged  on  November  25,  1913, 
an  explosion  occurred  by  which  the  said  James  Hughes 
and  John  Dunn  received  fatal  injuries.  The  explosion 
occurred  in  the  third  and  fourth  west  entries  off  of  the 
second  north  entry  in  the  mine.  The  entries  are  the 
first  and  second  north  extending  north  and  south,  and 
the  first,  second,  third  and  fourth  west  entries,  which 
are  turned  to  the  west  off  of  the  second  north.  The 
north  entries  extended  some  distance  north  of  the  third 
and  fourth  west  entries.  Air  was  circulated  by  a  fan, 
producing  a  downcast  of  air,  passing  into  the  first 
north  entry  and  after  going  some  distance  beyond  the 
fourth  west  it  was  returned  through  the  second  north 
to  the  fourth  west  entry,  and  thence  west  through  the 
fourth  west  entry  and  at  the  end  of  this  returned  by 
the  third  west  to  the  second  north  and  thence  south 
to  the  second  west  entry,  thence  west,  returning  by 
the  first  west  to  the  second  north  entry,  and  thence 
passing  into  the  shaft.  There  was  evidence  tending 
to  show  that  a  squeeze  in  the  first  and  second  west 
entries  causing  the  top  to  fall  and  to  some  extent  to 
stop  up  these  entries  so  that  the  passage  for  the  air 
in  returning  to  the  shaft  was  very  much  smaller  in 
these  entries  than  in  the  third  and  fourth  entries. 
Boom  No.  9  was  located  about  two-thirds  of  the  dis- 
tance west  on'  the  fourth  west  entry  and  north  of  the 
second  north  entry.  Ten  shots  had  been  placed  in 
these  entries  to  be  fired  by  Hughes  and  Dunn.  Room 
No.  9  had  two  shots  placed  in  it.  There  was  one  shot 
in  the  face  of  the  fourth  west  entry,  one  in  the  cross- 
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cut  being  opened  near  the  face  of  that  entry,  two  in  the 
face  of  the  third  west  entry  and  two  in  each  of  the 
two  stub  entries  off  the  third  west  and  opposite  the 
crosscut  marked  12  on  the  plat.  On  the  afternoon  of 
the  25th  of  November,  Hughes  and  Dunn  went  into 
these  entries  and  fired  the  shots  located  and  while 
being  fired  an  explosion  occurred  injuring  both  these 
shot  firers.  It  was  disputed  where  the  shot  firers  com- 
menced firing.  It  was  claimed  by  plaintiff  that  the 
evidence  showed  they  commenced  firing  in  the  third 
west  entry,  and  by  defendant  that  they  commenced  in 
the  fourth  west  entry  and  fired  with  the  air  current, 
and  defendant  contended  that  the  evidence  showed  that 
the  cause  of  Hughes '  death  was  firing  his  shots  in  too 
rapid  succession  and  with  the  air,  carrying  the  powder 
smoke  or  carbon  monoxid  from  one  shot  to  the  other, 
resulting  in  an  explosion,  and  claimed  to  be  sustained 
by  the  fact  that  a  portion  of  the  skin  of  a  burned  hand, 
a  portion  of  a  little  finger,  cap,  lamp  and  other  things 
were  found  in  the  third  west  entry.  It  was  contended 
by  plaintiff  that  the  roadway  in  these  entries  was  very 
dusty,  and  that  the  circulation  of  air  being  very  poor, 
the  dust  mingled  with  the  powder  smoke  and  firing  the 
shots  in  succession,  the  standing  powder  smoke  com- 
bined with  the  dust  ignited  and  produced  the  fatal 
effect;  and  also  claimed  that  there  was  evidence  of 
charred  dust  upon  the  roof  and  props  of  the  entry  and 
that  the  dust  had  been  burned  and  coked  and  stuck  to 
the  timbers  and  roof  of  the  entry,  and  that  the  dust  in 
the  air  was  one  of  the  causes  of  the  explosion. 

Hughes  and  Dunn  were  found  in  the  fourth  west 
entry  and  at  the  distance  of  about  forty  feet  from  the 
second  north  entry. 

Defendant  pleaded  the  statute  of  limitations  to  the 
first,  second  and  fifth  counts,  and  plaintiff's  demurrer 
to  the  plea  was  sustained.  The  cause  was  tried  by 
jury.  At  the  conclusion  of  plaintiff's  evidence,  the 
court  excluded  the  evidence  and  directed  a  verdict  as 
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to  the  third,  fourth  and  sixth  counts,  but  refused  the 
motion  as  to  the  first,  second  and  fifth  counts.  The 
motion  was  renewed  at  the  close  of  all  the  evidence 
and  again  refused.  After  verdict  plaintiff  was  per- 
mitted to  amend  by  inserting  in  each  count  the  allega- 
tion that  defendant  had  elected  not  to  be  bound  by  the 
act  commonly  known  as  the  Compensation  Act.  The 
jury  found  for  plaintiff. 

William  E.  Wheeler  and  Whitley  &  Combe,  for 
appellant. 

Somers  &  Miley  and  Hartwell  &  White,  for  ap- 
pellee. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Workmen's  Compensation  Act,  §  12* — when  not  necessary  to 
allege  in  all  counts  that  employer  had  elected  not  to  come  under  Com- 
pensation Act.  In  an  action  at  common  law  to  recover  for  personal 
injuries  resulting  in  the  death  of  plaintiff's  intestate,  a  miner,  sus- 
tained since  the  enactment  of  the  Workmen's  Compensation  Act  of 
1913,  a  general  averment  in  one  of  several  counts  that  the  employer 
had  elected  not  to  provide  and  pay  compensation  as  provided  by  the 
statute  is  sufficient  although  other  counts  contain  no  such  aver- 
ment, such  averment  being  of  a  general  character  not  peculiar  to 
any  count  but  pertaining  to  all  counts. 

2.  Death,  §  36* — when  not  necessary  to  allege  in  all  counts  that 
deceased  left  next  of  kin.  Although  it  is  usual  in  practice  in  actions 
to  recover  for  death  to  aver  in  all  counts  of  the  declaration  that 
deceased  left  next  of  kin,  it  is  not  necessary  to  do  so,  and  the 
statutory  requirement  is  met  if  such  allegation  appear  in  one  count. 

3.  Limitation  of  actions,  §  69* — when  use  of  additional  counts  al- 
leging survivorship  does  not  constitute  new  cause  of  action.  In  an 
action  to  recover  for  death,  where  the  declaration  contains  but  one 
count  which  alleges  that  deceased  left  next  of  kin,  additional  counts 
or  an  amended  declaration  averring  survivorship  in  each  count  is 

•See  Illinois  Notes  Divest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
teste  and  section  number. 
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not  the  statement  of  a  new  cause  of  action,  but  a  restatement  In 
amplified  form  of  tfye  original  cause  of  action. 

4.  Pleading,  §  56* — when  count  preserved  as  pari  of  declaration 
after  direction  of  verdict.  Where  the  evidence  as  to  a  count  is 
stricken  and  a  verdict  directed  as  to  the  count,  the  count  is  not 
thereby  stricken  but  remains  part  of  the  declaration  for  reference 
purposes  and  may  furnish  a  sufficient  basis  for  additional  counts 
setting  forth  the  cause  of  action  in  a  manner  more  accurate  and 
legal  than  in  the  disapproved  count. 

5.  Workmen's  Compensation  Act,  §  12* — when  declaration  in  ac- 
tion for  death  sufficient.  In  an  action  at  common  law  to  recover  for 
injuries  resulting  in  the  death  of  plaintiff's  intestate,  a  miner,  sus- 
tained since  the  enactment  of  the  Workmen's  Compensation  Act  of 
1913,  where  the  employer  elected  not  to  provide  and  pay  compensa- 
tion as  provided  by  the  statute,  declaration  examined  and  held  as  a 
whole  to  state  a  complete  cause  of  action. 

6.  Workmen's  Compensation  Act,  §  12* — when  declaration  sus- 
tained by  one  good  count.  In  an  action  at  common  law  to  recover  for 
injuries  resulting  in  the  death  of  plaintiff's  intestate,  a  miner,  sus- 
tained since  the  enactment  of  the  Workmen's  Compensation  Act  of 
1913,  where  defendant  pleaded  the  statute  of  limitations  to  three 
counts  not  alleging  that  the  employer  had  elected  not  to  provide  and 
pay  compensation  as  provided  by  the  statute,  a  demurrer  to  the  plea 
held  not  erroneously  sustained  where  a  count  to  which  the  statute 
was  not  pleaded  sufficiently  alleged  such  election. 

7.  Workmen's  Compensation  Act — what  is  liability  of  employer 
under  act.  An  employer  operating  under  the  Workmen's  Compen- 
sation Act  is  liable  for  all  injuries  sustained  by  his  employees 
acting  within  the  scope  of  their  employment,  regardless  of  ques- 
tions of  negligence,  proximate  cause  or  accident. 

8.  Workmen's  Compensation  Act,  §  2* — when  presumed  that 
employer  decided  not  to  come  under  Workmen's  Compensation  Act, 
In  an  action  at  common  law  to  recover  for  personal  injuries  sus- 
tained by  an  employee  since  the  enactment  of  the  Workmen's  Com- 
pensation Act  of  J913,  it  will  be  assumed  as  a  fact  that  defendant 
had  elected  not  to  pay  compensation  in  accordance  with  the  act, 
where  counsel  conceded  in  argument  that  defendant  was  not  oper- 
ating under  the  act  at  the  time  of  the  injury  and  never  had  been 
so  operating,  although  there  was  no  evidence  of  such  fact 

9.  Workmen's  Compensation  Act,  §  2* — when  action  of  counsel 
constitutes  declaration  that  employer  not  operating  under  statute. 
In  an  action  at  common  law  to  recover  for  injuries  resulting  in 
the  death  of  plaintiff's  intestate,  a  miner,  sustained  since  the  enact- 
ment of  the  Workmen's  Compensation  Act  of  1913,  the  action  ot 

•See  Illinois  Notts  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  mmm 
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counsel  for  defendant  in  offering  evidence  tending  to  show  that 
negligence  of  defendant  was  not  the  proximate  cause  of  the  injury 
Bought  to  he  recovered  for  is  equivalent  to  a  declaration  that 
defendant  was  not  operating  under  the  statute. 

10.  Trial,  J  34* — when  courts  reluctant  to  sustain  objections. 
Courts  are  reluctant  to  sustain  objections  where  a  party  has  lost 
no  rights  by  reason  of  the  matters  objected  to  and  where  nothing  is 
to  be  gained  by  sustaining  the  objections. 

11.  Evidence,  §  206* — what  constitutes  a  declaration  against  in- 
terest of  deceased  person.  In  an  action  to  recover  for  personal 
injuries  resulting  in  the  death  of  plaintiff's  intestate,  a  miner, 
since  the  enactment  of  the  Workmen's  Compensation  Act  of  1913, 
where  the  employer  elected  not  to  provide  and  pay  compensation 
as  provided  by  the  act,  and  where  plaintiff's  injuries  were  the  result 
of  an  explosion  occurring  immediately  after  deceased  fired  certain 
shots,  and  where  defendant's  theory  of  the  accident  was  that  the 
shots  were  fired  with  the  air,  causing  the  powder  smoke  or  carbon 
monoxid  to  be  carried  from  one  shot  to  another,  causing  the  explo- 
sion, a  statement  of  deceased's  buddy  tending  to  confirm  defendant's 
theory  is  a  statement  against  the  interest  of  the  declarant,  it  ap- 
pearing that  declarant  was  injured  by  the  same  explosion. 

12.  Evidence,  §  205* — when  declarations  of  deceased  person  ad- 
missible. Declarations  made  by  a  deceased  person  against  his 
interest  are  competent 

13.  Evidence,  §  143* — what  constitutes  secondary  evidence.  Dec- 
larations made  by  a  deceased  person  against  his  interest,  when 
competent,  are  secondary  evidence. 

14.  Evidence,  §  206* — what  constitute  declarations  by  deceased 
person  against  interest.  Declarations  by  a  deceased  person  against 
his  interest  constitute  a  class  of  evidence  embracing  not  only 
entries  in  books  but  all  other  declarations  or  statements  of  fact, 
verbal  or  written,  whether  made  at  the  time  of  the  fact  declared 
or  at  a  subsequent  date. 

16.  Evidence,  §  205* — when  declarations  of  deceased  person  com- 
petent. In  order  to  render  the  declarations  of  a  deceased  person 
competent  it  must  appear  that  the  declarant  is  dead,  and  that  while 
alive  he  possessed  competent  knowledge  of  the  facts  or  that  it  was 
his  duty  to  have  such  knowledge,  and  that  the  declarations  sought 
to  be  proved  were  at  variance  with  his  interest. 

16.  Evidence,  §  464* — how  weight  and  value  of  declarations 
against  interest  of  deceased  person  determined.  The  weight  and 
value  as  evidence  of  declarations  of  a  deceased  person  against  his 
interest  is  to  J>e  determined  by  other  evidence  in  the  case. 

17.  Evidence,  |  204* — when  declarations  against  interest  of  de- 
ceased person  competent.    Declarations  by  a  deceased  person  against 
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his  interest  are  competent  to  prove  collateral  or  independent  facts 
embodied  in  such  declarations. 

18.  Evidence,  §  204* — when  declarations  against  interest  of  de- 
ceased person  competent.  Declarations  by  a  deceased  person  against 
his  interest  are  competent  in  a  suit  between  strangers. 

19.  Evidence,  §  177* — competency  of  declarations  by  third  party. 
Declarations  by  a  third  party  are  not  generally  competent. 

20.  Evidence,  §  204* — when  declarations  of  deceased  person  com- 
petent. In  an  action  at  common  law  to  recover  for  injuries  result- 
ing in  the  death  of  plaintiffs  intestate,  a  miner,  sustained  since  the 
enactment  of  the  Workmen's  Compensation  Act  of  1913,  where  the 
employer  elected  not  to  provide  and  pay  compensation  as  provided 
by  the  statute,  and  where  defendant's  theory  of  the  explosion 
causing  the  injuries  was  that  deceased  fired  shots  in  the  air,  caus- 
ing the  powder  smoke  or  carbon  monoxid  to  be  carried  from  one  shot 
to  another,  resulting  in  the  explosion,  the  exclusion  of  a  declaration 
by  deceased's  buddy,  also  injured  by  the  explosion,  tending  to  con- 
firm defendant's  theory  held  erroneous,  it  appearing  that  the 
declarant  was  dead,  and  that  the  statement  was  against  interest 

21.  Instructions,  §  28* — when  giving  of  erroneous  oral  instruc- 
tion not  cured.  An  erroneous  oral  instruction  involving  the  state- 
ment of  the  opinion  of  the  trial  judge  as  to  the  sufficiency  of  the 
evidence  to  prove  a  contested  fact  is  not  cured  by  directing  the 
jury  to*  disregard  such  instruction. 

22.  Instructions,  §  28* — when  no  right  to  instruct  orally.  An 
oral  instruction  to  a  jury  is  in  violation  of  section  73  of  the  Prac- 
tice Act  (J.  &  A.  U  8610),  providing  that  no  judge  shall  instruct  the 
jury  in  a  civil  or  criminal  case  unless  such  instructions  are  reduced 
to  writing. 

23.  Appeal  and  error,  f  590* — when  exception  to  instruction 
timely  as  basis  for  error.  An  assignment  of  error  in  instructions 
is  warranted  where  the  exception  to  the  instruction  objected  to  as 
erroneous  was  taken  immediately  after  the  instruction  was  given. 

24.  Instructions,  §  71* — when  instruction  assuming  disputed 
facts  erroneous.  In  an  action  at  common  law  to  recover  for  per- 
sonal injuries  resulting  in  the  death  of  plaintiff's  intestate,  a  miner, 
sustained  since  the  enactment  of  the  Workmen's  Compensation 
Act  of  1913,  where  the  employer  elected  not  to  provide  and  pay 
compensation  as  provided  by  the  statute,  such  injuries  being  caused 
by  an  explosion  in  defendant's  mine  where  deceased  was  employed 
as  a  shot  flrer,  an  instruction  assuming  that  a  dangerous  condition 
existed  in  the  mine  at  the  time  of  the  accident  held  erroneous 
where  the  facts  assumed  were  contested,  and  where  an  erroneous 
oral  instruction  had  previously  been  given  on  the  same  count 
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25.  Mines  and  minerals,  §  191* — when  instruction  as  to  duty  of 
operator  to  sprinkle  and  clean  roadways  erroneous  as  being  too 
broad.  In  an  action  to  recover  for  Injuries  sustained  resulting  in 
the  death  of  plaintiff's  intestate,  a  miner,  since  the  enactment  of 
the  Workmen's  Compensation  Act  of  1913,  where  the  employer 
had  elected  not  to  provide  and  pay  compensation  as  provided  by  the 
statute,  where  two  counts  in  the  declaration  alleged  "that  the  de- 
fendant wilfully  failed  and  neglected  to  have  the  entries  and  road- 
ways thoroughly  sprinkled  or  cleaned/'  an  Instruction  to  find 
defendant  guilty  if  the  jury  found  that  defendant  committed  the 
wilful  violation  charged  in  such  counts,  held  erroneous  as  being 
broader  th$n  clause  m  of  section  14  of  the  Miners'  Act  (J.  ft  A. 
1  7488),  providing  that  "the  operator  of  such  mine  must  have  such 
roadways  regularly  and  thoroughly  sprayed,  sprinkled  or  cleaned." 

26.  Mines  and  minerals,  §  41* — what  constitutes  wilfulness  with- 
in Mining  Act.  To  constitute  wilfulness  within  the  meaning  of  the 
Miners'  Act  (J.  ft  A.  If  7475  et  seq.),  the  act  charged  to  be  wilful 
must  be  an  act  prohibited  by  the  statute. 

27.  Appeal  and  error,  §  1391* — when  evidence  not  discussed. 
Where  a  judgment  is  reversed  for  errors  of  law,  the  Appellate 
Court  is  not  warranted  in  expressing  views  on  the  evidence. 


Thomas  J.  Osborn,  Appellee,  v.  City  of  Mt.  Yernon, 

Appellant. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Jefferson  county;  the  Hon. 
William  H.  Green,  Judge,  presiding.  Heard  in  this  court  at  the 
March,  term,  1915.  Reversed  and  remanded.  Opinion  filed  Decem- 
ber 1,  1916. 

Statement  of  the  Case. 

Action  by  Thomas  J.  Osborn,  plaintiff,  against  the 
City  of  Mt.  Vernon,  defendant,  in  the  Circuit  Court  of 
Jefferson  county,  to  recover  for  injury  to  a  horse. 
From  a  judgment  for  plaintiff  for  one  hundred  dollars, 
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defendant  appeals.  The  action  was  commenced  before 
a  justice  of  the  peace  and  appealed  to  the  Circuit 
Court. 

It  appeared  that  plaintiff  owned  a  horse  which  he 
j  hired  to  John  Griggs  to  be  used  in  delivering  goods, 
which  on  May  20,  1914,  was  driven  by  Alva  Thomas, 
a  boy  of  the  age  of  seventeen  years.  He  had  driven 
up  Cherry  street  and  had  just  passed  on  to  12th  street 
and  while  driving  in  the  center  of  the  street  the  horse 
slid  to  the  side  of  the  street  and  fell  into  a  cafcch-basin 
and  was  badly  injured.  The  boy  testified  that  at  the 
time  he  passed  on  to  12th  street  he  was  driving  at 
the  rate  of  about  seven  or  eight  miles  an  hour. 

It  was  stipulated  that  the  street  occupied  and  con- 
trolled by  the  city  was  of  the  width  of  sixty  feet,  ajid 
had  been  paved  to  a  width  of  twenty-four  feet. 

The  tracks  made  by  the  horse  in  sliding  extended 
from  about  the  center  of  the  street  east  to  the  catch- 
basin.  The  catch-basin  was  at  the  outside  of  and  ad- 
jacent to  the  paved  portion  of  the  street  and  was 
described  by  the  mayor  as  being  of  the  depth  of  twenty- 
four  inches  at  the  side  next  to  the  pavement,  extending 
back  to  curb  line  thirty  inches,  and  that  north  and 
south  it  was  twenty-seven  inches.  The  mayor  knew 
of  this  catch-basin  and  at  times  it  was  covered  over 
with  a  rock  which  lay  at  one  side  but  had  been  removed 
so  as  to  permit  the  water  from  the  street  to  drain  into 
the  catch-basin.  An  ordinance  was  introduced  in  evi- 
dence providing  that  no  horse  should  be  driven  faster 
than  six  miles  per  hour  upon  any  street  or  alley  in  the 
city,  nor  fasten  than  four  miles  per  hour  in  turning  a 
corner. 

Frank  G.  Thompson,  for  appellant. 

Joel  F.  Watson  and  Conrad  Schul,  for  appellee. 

Mr.  Justice  McBride  delivered  the  opinion  of 'the 
court. 
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Abstract  of  the  Derision. 

L  Trial,  I  195* — when  verdict  should  not  be  directed.  In  an 
action  against  a  city  to  recover  for  Injury  to  a  horse  as  a  result 
of  the  defective  condition  of  a  catch-basin  In  a  public  street, 
the  refusal  of  a  motion  by  defendant  for  a  peremptory  Instruction 
in  Its  favor  held  not  erroneous,  there  being  evidence  which  with 
reasonable  Intendments  tended  to  show  negligence  of  defendant, 
and  there  being  no  evidence  from  which  it  could  be  said  as  a  matter 
of  law  that  the  driver  of  the  horse  was  not  in  the  exercise  of  due 
care  and  caution. 

2.  Appeal  and  erbor,  f  1391* — when  evidence  will  not  be  dis- 
cussed. Where  a  judgment  is  reversed  for  errors  of  law,  the  Ap- 
pellate Court  will  not  commend  on  the  weight  of  the  evidence 

3.  Municipal  corporations,  $  970* — what  is  duty  as  to  care  of 
streets.  A  municipal  corporation  Is  bound  to  use  reasonable  care 
to  keep  its  streets  in  a  reasonably  safe  condition,  and  the  duty  in- 
cludes keeping  such  streets  reasonably  free  from  obstructions 
throughout  their  entire  width. 

4.  Municipal  corporations,  §  1048* — what  care  persons  using 
street  must  exercise.  Persons  traveling  on  a  public  street  are 
bound  to  exercise  due  care  and  caution  for  their  own  safety  while 
so  traveling. 

5.  Municipal  corporations,  §  1057* — what  constitutes  want  of 
due  care  in  driving  on  street.  It  is  not  necessarily  a  want  of  due 
care  and  caution  to  drive  a  horse  on  a  public  street  at  a  speed  pro- 
hibited by  a  city  ordinance,  as,  for  example,  where  without  the  fault 
of  the  driver  the  horse  runs  away  and  cannot  be  restrained  by  the 
exercise  of  due  care  on  the  part  of  the  driver. 

6.  Municipal  corporations,  §  1107* — when  contributory  negli- 
gence of  driver  of  team  question  for  jury.  In  an  action  against 
a  city  to  recover  for  injury  to  a  horse  as  a  result  of  a  defective 
catch-basin  In  a  public  street,  where  It  appears  that  at  the  time  of 
the  accident  the  horse  was  being  driven  along  such  street  at  a 
speed  in  violation  of  a  city  ordinance,  the  question  of  the  con- 
tributory negligence  of  the  driver  is  to  be  determined  by  the  jury 
under  all  the  evidence. 

7.  Municipal  corporations,  f  1100* — when  instruction  on  care 
of  streets  erroneous.  An  instruction  that  a  city  is  bound  to  keep 
its  streets  in  a  reasonably  safe  condition  is  bad  as  requiring  a 
greater  degree  of  care  than  required  by  law. 

8.  Instructions,  $  81* — when  instruction  emphasizing  particular 
facts  erroneous.  An  Instruction  pointing  out  particular  facts  as 
constituting  negligence,  if  omitted,  is  bad. 
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9.  Negligence,  §  191* — when  question  for  jury.  It  Is  for  the 
jury  to  determine  what  facts  constitute  negligence  in  a  particular 
case. 

10.  Negligence,  §  115* — doctrine  of  comparative  negligence  not 
prevailing.  The  doctrine  of  comparative  negligence  is  not  law  in 
this  State. 

11.  Municipal  corporations,  §  1104* — when  instruction  errone- 
ous as  directing  facts  constituting  negligence  and  as  assuming  facts. 
In  an  action  against  a  city  to  recover  for  injury  to  a  horse  as  a 
result  of  the  defective  condition  of  a  catch-basin  in  a  public  street, 
an  instruction  that  plaintiff  could  recover  if  the  jury  "believe  from 
the  evidence  that  the  defendant  was  guilty  of  gross  negligence  in 
allowing  the  hole  in  the  public  street  to  remain  open  and  unpro- 
tected, if  proven,  and  in  a  dangerous  condition,  so  that  persons 
or  animals  passing  along,  across  and  over  said  street  might  fall  in 
and  be  injured,"  held  erroneous  as  directing  the  acts  constituting 
negligence,  and  as  assuming  facts  to  be  proved. 

12.  Appeal  and  error,  f  1565* — when  modification  of  requested 
instruction  prejudicial  error.  It  is  prejudicial  error  to  modify  a' 
requested  Instruction  ending  "then  you  should  find  for  defendant" 
by  substituting  the  word  "may"  for  the  word  "should,"  since  the 
instruction  as  modified  leaves  a  discretion  to  the  jury  to  find  for 
plaintiff,  although  they  find  the  facts  to  be  as  stated  in  the  instruc- 
tion. 

13.  Instructions,  §  154* — when  requested  instructions  should 
not  be  modified.  Requested  instructions  making  it  mandatory  for 
the  jury  to  find  for  such  party  under  named  conditions  should  not 
be  modified  by  substituting  words,  leaving  the  jury  discretion 
to  find  for  the  other  party,  even  though  the  named  conditions  are 
found  to  exist. 

•See  Illinois  Notes  I>l*eet,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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Silas  Williams,  Administrator,  Appellee,  v.  Mt.  Ver- 
non  Gar  Manufacturing  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Jefferson  county;  the  Hon. 
William  H.  Green,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.  .Reversed  and  remanded.  Opinion  filed  Decem- 
ber 1,  1916. 

Statement  of  the  Case. 

Action  by  Silas  Williams,  administrator  of  the  estate 
of  Willie  Williams,  plaintiff,  against  the  Mt.  Vernon 
Car  Manufacturing  Company,  defendant,  for  causing 
the  death  of  the  plaintiff's  intestate.  From  a  judg- 
ment for  plaintiff,  defendant  appeals. 

As  alleged,  the  death  was  caused  by  the  negligence 
of  the  defendant  in  shifting  cars  upon  the  tracks  in 
its  manufacturing  plant  without  giving  proper  warn- 
ings, whereby  the  deceased,  an  employee,  was  crushed 
between  the  cars. 

G.  Gale  Gilbebt,  for  appellant. 

Habt  &  Williams,  Conbad  Schul  and  Moses  Pul- 
vebman,  for  appellee. 

Mb.  Justice  McBbide  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

L  Negligence,  §  221* — when  instruction  not  confining  jury  to 
negligence  alleged  erroneous.  In  an  action  to  recover  for  personal 
Injuries  caused  by  the  negligence  of  the  defendant,  an  instruction 
which  falls  to  confine  the  jury  to  the  particular  negligence  alleged 
hi  the  declaration  as  the  cause  of  the  Injury  sustained,  but  allows 

*8ee  Illmola  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  game 
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them  to  base  their  finding  upon  any  character  of  negligence  shown 
by  the  evidence,  is  erroneous. 

2.  Negligence,  §  216* — when  instruction  on  negligence  as  modi- 
fied invades  province  of  jury.  In  a  personal  injury  action  based 
on  the  defendant's  negligence,  it  is  erroneous  for  the  court  to 
substitute  the  word  "may"  for  "should"  in  the  defendant's  instruc- 
tion, reciting  the  negligence  charged  in  the  declaration,  seeking  to 
confine  the  negligence  to  that  alleged  and  charging  the  Jury  that 
unless  the  negligence  was  of  the  character  so  described,  and  alleged 
in  the  declaration  they  should  find  the  defendant  not  guilty,  inas- 
much as  by  such  modification  the  discretion  of  the  jury  was  sub- 
stituted for  their  duty. 

3.  Death,  §  73* — when  instruction  erroneous  as  not  limiting 
damages  to  pecuniary  damages  resulting  from  death.  An  instruc- 
tion in  an  action  for  causing  the  death  of  the  plaintiff's  intestate, 
that  the  plaintiff  is  entitled  to  recover  "for  the  exclusive  benefit 
of  the  widow  and  next  of  kin  of  the  deceased,  such  damages  as  the 
jury  may  believe  from  the  evidence  the  said  widow  and  next  of 
kin  have  sustained  by  reason  of  said  death,  not  to  exceed  in  all* 
however,  the  sum  of  ten  thousand  dollars/'  is  erroneous  in  not 
limiting  the  damages  to  the  pecuniary  damages  resulting  from  the 
death. 


L.  D.  Reese,  Appellant,  v.  0.  L.  Bartlett,  Appellee. 

1.  Workmen's  Compensation  Act,  §  2* — when  Workmen's  Compen- 
sation Act  becomes  part  of  contract  of  employment.  When  an  em- 
ployer elects  to  operate  its  plant  and  an  employee  to  perform  work 
for  the  employer  under  the  Workmen's  Compensation  Act,  such  act 
becomes  a  part  of  the  contract  of  employment. 

2.  Workmen's  Compensation  Act,  §  12* — when  declaration  fa 
action  of  assumpsit  by  servant  against  master  sufficient.  A  declara- 
tion in  an  action  of  assumpsit  by  an  employee  against  his  employer 
to  recover  compensation  for  injuries  sustained  in  the  course  of 
the  employment,  alleging  that  the  parties  were  working  and  oper- 
ating under  the  Workmen's  Compensation  Act,  and,  among  other 
proper  allegations,  that,  though  requested  to  do  so  by  the  plaintiff, 
the  defendant  refused  to  appoint  an  arbitrator  in  accordance  with 
the  provisions  of  the  act,  is  not  subject  to  demurrer. 


•See  Illinois  Notes  Digest,  Vote.  XI  to  XV,  Md  Caauriatrv*  Qwwierlr, 
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3.  Woekmkn's  Compensation  Act,  §  5* — when  assumpsit  and 
not  mandamus  lies  in  action  by  servant  against  master.  Where  an 
employer  and  employee  are  operating  and  working  under  the  Work- 
men's Compensation  Act  and  the  employee,  haying  sustained  in- 
juries in  the  course  of  his  employment,  requests  his  employer 
to  name  an  arbitrator  in  accordance  with  the  provisions  of  the 
act,  which  request  is  not  complied  with,  the  employee  may  sue 
In  assumpsit,  for  breach  of  contract  and  will  not  be  compelled  to 
resort  to  an  action  of  mandamus,  as  that  remedy  would  not  give 
the  plaintiff  such  speedy  relief  as  he  is  entitled  to. 

Appeal  from  the  Circuit  Court  of  Pulaski  county;  the  Hon. 
William  N.  Butleb,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.  Reversed  and  remanded  with  directions.  Opin- 
ion filed  December  1, 1915. 

Charles  L.  Rice  and  Fred  Hood,  for  appellant. 

# 
Wall  &  Martin,  for  appellee. 

Mr.  Justice  McBbidb  delivered  the  opinion  of  the 
court. 

The  defendant  in  the  court  below  filed  a  demurrer 
to  plaintiff's  declaration,  which  was  sustained  by  the 
court,  and  the  plaintiff  having  elected  to  stand  by  his 
declaration  judgment  was  thereupon  rendered  against 
him  for  costs,  and  he  now  seeks  a  reversal  of  this 
judgment. 

The  declaration  contained  two  counts,  the  first  of 
which  alleges  that  the  plaintiff  was  employed  by  the 
defendant  in  the  manufacturing  plant  owned  and  op- 
erated by  the  defendant,  and  that  on  the  24th  of  Feb- 
ruary, 1913,  while  engaged  at  work  for  the  defendant  in 
removing  the  back  from  a  dust  conveyor  near  a  cir- 
cular saw  which  was  operated  by  steam  power,  he  was 
injured.  That  such  injury  consisted  of  the  severing 
of  three  fingers  and  the  thumb  from  his  left  hand  and 
that  such  injury  arose  out  of  and  in  the  course  of  plain- 
tiff's employment  with  the  defendant  as  fireman  and 

•flee  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
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factotum  in  and  about  and  for  the  said  plant.  That  his 
average  annual  earnings  were  $624,  and  that  by  reason 
of  such  injury  he  became  totally  disabled  for  a  period 
of  three  months.  That  since  his  recovery  he  had  only 
been  able  to  secure  casual  employment  at  a  much  less 
wage  than  he  was  accustomed  to  receive  and  was  un- 
able to  secure  regular  employment.  The  declaration 
further  alleges  that  at  the  time  of  the  said  injury  the 
plaintiff  and  the  defendant  were  working  and  operat- 
ing under  the  provisions  of  the  Compensation  Act  of 
1911.  That  on  March  1,  1913,  plaintiff  demanded  and 
requested  of  the  defendant  the  amount  of  compensa- 
tion to  which  plaintiff  was  then  entitled  by  virtue  of 
said  statute,  on  account  of  the  injury  so  received,  and 
that  the  defendant  then  and  there  refused  to  pay  the 
plaintiff  any  sum  of  money  as  compensation  under  said 
act  or  otherwise.  And  denied  that  plaintiff  was  en- 
titled to  compensation  under  the  act  because  the  acci- 
.  dent  or  injury  to  the  plaintiff  did  not  arise  out  of  or 
in  the  course  of  his  employment  with  the  defendant, 
and  that  a  dispute  then  and  there  arose  between  the 
plaintiff  and  the  defendant  of  both  matters  of  law  and 
fact.  That  the  defendant  refused  to  agree  with  plain- 
tiff with  reference  thereto.  It  is  further  alleged  that 
after  the  plaintiff  and  defendant  had  failed  to  reach 
an  agreement  upon  the  said  disputed  questions  of  law 
and  fact,  the  plaintiff  on  April  1,  1913,  selected  a  dis- 
interested party  to  act  as  arbitrator  and  then  and 
there  requested  the  defendant  to  select  a  disinterested 
party  to  act  as  such  arbitrator,  in  accordance  with 
said  statute,  which  the  defendant  then  and  there  re- 
fused and  still  does  refuse  to  appoint  such  arbitrator. 
That  the  defendant  also  refused  to  pay  the  said  sum 
of  money  there  mentioned  or  any  part  thereof  to  the 
plaintiff.  The  second  count  of  the  declaration  is  sub- 
stantially the  same  as  the  first.  To  this  was  also  added 
the  common  counts  which  concluded  in  the  usual  form 
in  alleging  the  damages  sustained  by  the  plaintiff  in 
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the  amount  of  one  thousand  dollars.  The  demurrer 
to  this  declaration  was  sustained.  The  question  pre- 
sented by  this  demurrer  and  argued  by  counsel  for 
appellant  and  appellee  is,  Can  the  appellant  sue  in  as- 
sumpsit and  recover  compensation  for  an  injury  re- 
ceived after  he  had  selected  an  arbitrator,  as  provided 
by  the  statute,  and  the  appellee  had  refused  to  select 
an  arbitrator  upon  request  so  to  do  by  the  appellant, 
and  while  the  plaintiff  and  the  defendant  were  oper- 
ating under  the  Compensation  Act  of  19111  It  is  very 
dear  from  the  language  of  this  statute  that  when  a  dis- 
pute arose  between  the  appellant  and  appellee  as  to 
the  facts  and  law  involved  in  the  case  that  it  became 
their  duty  to  submit  the  matters  so  in  dispute  to  ar- 
bitrators, in  the  manner  required  by  statute. 

It  further  appears  from  the  allegations  of  this  dec- 
laration that  there  were  questions  of  law  and  fact  in 
dispute  between  these  parties.  That  the  appellant  se- 
lected an  arbitrator  and  demanded  that  appellee  also 
select  one  for  the  purpose  of  settling  such  dispute. 
This  the  appellee  refused  to  do  and  by  such  refusal  no 
arbitration  could  be  had  of  the  differences  between 
them,  as  the  statute  provided  no  means  of  selecting 
such  arbitrator  when  either  of  the  parties  refused  to 
so  select. 

The  declaration  alleges,  and  it  is  admitted  by  this 
demurrer,  that  the  injury  was  sustained  while  plain- 
tiff was  engaged  at  work  for  the  defendant,  and  that 
such  injury  did  arise  out  of  and  in  the  course  of  the 
employment.  When  the  defendant  elected  to  operate 
its  plant  and  the  plaintiff  to  perform  work  for  the 
defendant  under  the  compensation  act  aforesaid,  then 
such  act  became  a  part  of  the  contract  entered  into  be- 
tween these  parties  for  the  performance  of  this  work. 
It  is  said  by  the  Supreme  Court,  in  commenting  upon 
this  particular  statute,  that:  "Having  once  elected  to 
come  within  the  provisions  of  the  act,  as  long  as  such 
election  remains  in  force  the  act  is  effective  as  to  the 
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party  or  parties  making  the  election,  and  in  case  an 
employer  and  employee  both  elect  to  come  within  the 
provisions  of  the  act,  the  act  itself  then  becomes  a 
part  of  the  contract  of  employment  and  can  be  enforced 
as  between  the  parties  as  such."  Deibeikis  v.  Link- 
Belt  Co.,  261  111.  465  (5  N.  C.  C.  A.  401).  If  it  be  true 
that  the  election  to  come  under  the  provisions  of  this 
act  made  the  act  itself  a  part  of  the  contract  between 
the  parties,  then  each  party  was  bound  to  perform 
whatever  was  required  by  such  contract,  and  a  failure 
upon  the  part  of  either  to  do  the  things  required  of 
such  party,  by  such  statute,  would  constitute  a  breach 
of  such  contract.  In  this  case  the  appellee  refused  to 
select  an  arbitrator  when  demanded  so  to  do,  and  un- 
der such  circumstances,  as  appears  from  the  averments 
of  this  declaration,  he  was  bound  to  make  such  se- 
lection, and  having  failed  and  refused  to  make  the 
selection,  it  appears  to  us  that  such  failure  constituted 
a  breach  of  the  contract  existing  between  these  parties. 
Such  failure  and  refusal  upon  the  part  of  the  appellee 
did  exist,  and  we  can  see  no  reason  why  appellant 
should  not  have  a  right  of  action  against  the  appellee 
in  assumpsit  for  the  breach  of  this  contract.  If  such 
conditions  existed  as  to  warrant  the  appellee  in  refus- 
ing to  select  an  arbitrator,  then  there  could  be  no 
breach  of  the  contract  in  that  respect,  but  this  is  a 
matter  that  should  be  determined  by  the  court  upon 
a  hearing.  It  is  said  by  counsel  for  appellant  that : 
'  '  We  have  an  action  based  upon  the  act  itself,  reciting 
its  very  terms  and  alleging  that  employer  and  employee 
were  operating  under  its  provisions,  and  for  a  jury  to 
render  a  verdict  under  it,  they  must  make  the  compu- 
tations according  to  its  provisions,  etc. ' '  He  also  says : 
"Both  the  plaintiff  and  defendant  contracted  and 
agreed  with  each  other  that  the  defendant  was  relieved 
from  any  liability  to  pay  damages,  except  as  provided 
in  the  act,  according  to  section  1  thereof,"  and  that  no 
common  law  or  statutory  right  to  recover  damages  for 
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the  injury  other  than  the  compensation  in  such  statute 
provided  was  available  to  an  employee  operating  un- 
der this  .act.  It  may  be  that  if  it  appears  upon  a  trial 
that  there  hag  been  a  breach  of  this  contract  and  that 
as  the  parties  have  made  a  specified  contract  with  ref- 
ereace  to  the  compensation,  that  in  assessing  damages 
this  contract  should  be  taken  into  consideration  in  de- 
termining the  amount  of  damages,  but  that  question 
is  not  before  us  and  is  not  necessary  to  be  determined, 
for  if  the  appellant  had  a  contract  with  the  appellee 
and  there  was  a  breach  of  the  contract,  then  he  was 
entitled  to  sue  for  this  breach,  and  the  question  of  the 
amount  of  damages  could  be  determined  upon  the  trial. 
It  is  said  by  counsel  for  appellee  that  if  the  appellee 
refused  to  select  an  arbitrator  that  then  the  appel- 
lant's remedy  would  be  to  resort  to  a  mandamus. 
Waiving  the  question  of  the  right  to  an  action  of  man- 
damus in  such  cases  this,  in  our  judgment,  would  not 
be  giving  appellant  such  speedy  relief  as  he  is  entitled 
to  receive,  if  there  was  in  fact  a  breach  of  his  contract. 
The  contract  and  the  breach  are  set  out  in  this  declara- 
tion and  we  cannot  see  why  such  declaration  should 
not  be  sustained.  We  axe  of  the  opinion  that  the  dec- 
laration sets  out  a  good  cause  of  action  in  assumpsit 
and  that  the.  lowes  court  erred  in  sustaining  the  de- 
murrer thereto,  and  the  judgment  of  the  lower  court  is 
reversed  and  the  cause  remanded  with  directions  to 
overrule  the  demurrer. 

Reversed  and  remanded  with  directions. 
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Rushing  v.  Bartlett,  197  111.  App.  278. 


Charles  Rushing,  Appellant,  v.  0.  L.  Bartlett,  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Pulaski  county;  the  Hon. 
William  N.  Butler,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.  Reversed  and  remanded  with  directions.  Opin- 
ion filed  December  1,  1915. 

Statement  of  the  Case. 

Action  by  Charles  Rushing,  plaintiff,  against  0.  L. 
Bartlett,  defendant.  From  a  judgment  sustaining  the 
defendant's  demurrer  to  the  declaration,  the  plaintiff 
appeals. 

The  declaration  and  demurrer  being  substantially 
the  same  as  those  in  the  case  of  Reese  v.  Bartlett,  ante, 
p.  272,  and  the  questions  made  and  argued  the  same, 
the  opinion  filed  therein  was  adopted  herein. 

Charles  L.  Bice  and  Fred  Hood,  for  appellant. 

Wall  &  Martin,  for  appellee. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 
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Jacob  C.  Schmidt,  Appellee,  v.  Marine  Milk  Condens- 
ing Company,  Appellant. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon. 
Louis  Bernreuter,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.  Affirmed  on  remittitur;  otherwise  reversed  and 
remanded.    Opinion  filed  December  1,  1915. 

Statement  of  the  Case. 

Action  by  Jacob  C.  Schmidt,  plaintiff,  against  the 
Marine  Milk  Condensing  Company,  defendant,  to  re- 
cover the  balance  of  the  price  of  milk  sold  the  defend- 
ant. From  a  judgment  for  plaintiff,  defendant  ap-, 
peals. 

The  defendant  was  engaged  in  the  business  of  pur- 
chasing milk  and  the  plaintiff  had  been  delivering  milk 
to  the  defendant,  the  delivery  for  each  month  being 
settled  and  paid  for  on  or  about  the  15th  of  the  suc- 
ceeding month.  During  the  month  of  October,  1913, 
the  plaintiff  had  delivered  to  the  defendant  6,563 
pounds  of  milk,  and  on  or  about  the  11th  or  12th  of 
November  the  plaintiff  visited  the  office  of  the  defend- 
ant and  there  met  the  president.  The  purpose  of  his. 
visit  was  to  make  prices  for  milk  for  six  months  from 
October  1st,  and  he  then  had  a  conversation  with  the 
president  of  the  defendant  company  who  told  him  that 
$1.85  per  hundred  would  be  paid  him  for  six  months 
beginning  October  1,  1913,  the  milk  to  be  delivered  at 
Marine.  Shortly  thereafter  the  defendant  caused  to 
be  published  in  the  Marine  Telegram  the  following  no- 
tice: "Notice  is  hereby  given  that  the  Marine  Milk 
Condensing  Company  guarantees  an  average  price  of 
$1.85  per  hundred  for  milk  for  the  six  months  begin- 
ning October  1st  and  ending  April  1st.  Henry  Rieke, 
Manager.' '     The  plaintiff  saw  and  read  this  notice 


280  Appellate  Courts  op  Illinois 

Schmidt  v.  Marine  Milk  Condensing  Co.,  1&7  111.  App.  279. 

about  the  time  of  its  insertion  and  continued  to  deliver 
milk  to  the  defendant  until  April  1st.  At  the  end  of 
each  month  a  statement  was  sent  from  the  main  office 
of  the  defendant  to  their  agent  at  Marine,  together 
with  a  check  for  the  amount  of  milk  delivered  during 
that  month.  It  appears  that  for  the  month  of  October 
the  check  was  $1.75  per  hundred,  February  $1.80  per 
hundred,  and  March  $1.75  per  hundred,  and  the  other 
months  was  $1.85  per  hundred.  Each  time  the  check 
was  below  $1.85  the  plaintiff  complained  to  the  agent 
that  it  was  not  enough  but  accepted  the  check  and 
cashed  it,  and  upon  the  payment  of  the  last  check  he 
told  the  agent  of  the  defendant  at  Marine  that  unless 
they  paid  the  balance  to  make  up  the  $1.85  he  would 
sue  them.  The  balance  was  not  paid  and  this  suit  was 
"brought  to  recover  the  same. 

Dan  McGlynn  and  Williamson,  Burroughs  &  Ryder, 
for  appellant. 

Springer  &  Buckley,  for  appellee. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Sales,  |  309* — when  seller  receiving  less  than  contract  price 
for  goods  may  maintain  action  for  balance.  Where  under  ft  con* 
tract  for  the  sale  of  goods,  deliveries  to  extend  oyer  a  stated  period,  , 
the  buyer  agrees  to  pay  therefor  at  stated  intervals  at  a  specified 
average  rate  per  pound,  and  the  seller  accepts,  under  protest, 
checks  in  payment  thereof  at  a  rate  less  than  that  agreed  upon, 
he  may,  at  the  expiration  of  such  period,  recover  the  difference 
between  the  total  amount  of  such  payments  and  the  stipulated 
total  price  so  agreed  to  be  paid,  as  such  payments  will  be  considered 
as  having  been  accepted  as  part  payment  only. 

*See  Illinois  Notes  Divest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  sasno 
topic  sod  section  number. 
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2.  Sales,  §  15* — when  doctrine  of  mutuality  inapplicable.  Where, 
in  accordance  with  an  offer  to  accept  and  pay  for  certain  goods  at 
a  stipulated  price,  the  delivery  thereof  is  made  and  accepted,  the 
offer  becomes  a  binding  promise  to  pay  therefor,  even  though  the 
seller  was  not  bound  to  deliver,  the  doctrine  of  mutuality  having 
no  application  in  such  case. 

3.  Sales — what  constitutes  offer  to  purchase  goods  acceptable 
before  revocation.  A  notice  inserted  in  a  publication  stating  that 
the  signer  thereof  guaranties  to  pay  a  stated  price  for  certain 
goods,  to  be  delivered  during  a  designated  period  in  the  future,  sis 
not  a  mere  invitation  to  trade  but  an  offer,  the  acceptance  of 
which,  in  accordance  with  its  terms  and  before  revocation,  con- 
stitutes a  sufficient  compliance  to  ripen  the  offer  into  a  binding 
promise  to  pay. 

4.  Gaming,  |  16* — when  offer  to  receive  and  pay  for  goods  for 
future  delivery  not  option.  Where  actual  acceptance  is  intended, 
an  offer  to  receive  and  pay  for  goods  to  be  delivered  in  the  future, 
though  the  offeree  is  not  bound  to  make  such  delivery,  is  not  the 
giving  of  an  option  in  violation  of  section  130  of  the  Criminal  Code 
(J.  *  A.  1  3733). 

$.  Sales,  §  330* — when  instruction  as  to  necessity  of  compliance 
with  terms  of  offer  correct.  An  instruction  that  unless  the  plain- 
tiff, in  an  action  for  the  price  of  goods  sold  and  delivered,  complied 
with  the  terms  of  the  offer  of  purchase  he  cannot  recover  is  correct. 

£.  Sales,  §  331* — what  is  measure  of  damages  for  failure  to  pay 
balance  due  for  goods  sold  by  the  pound.  In  an  action  to  recover 
the  balance  due  under  a  contract  to  pay  for  goods  sold  at  certain 
intervals  at  a  stated  average  price  per  pound,  the  measure  of  dam- 
ages is  the  product  of  the  number  of  pounds  delivered  and  yie 
difference  between  the  stipulated  average  price  and  average  price 

paid. 

•See  Illinois  Notes  Divest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
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Myrtle  Richards,  Appellee,  v.  Illinois  Central  Railroad 

Company,  Appellant. 

1.  Damages,  f  186* — when  plaintiff  as  witness  should  not  specu- 
late on  possible  injuries  received.  In  an  action  to  recover  for  per- 
sonal injuries,  a  plaintiff-witness  should  not  be  permitted,  over 
objection  of  the  defendant,  to  speculate  on  possible  injuries  he  may 
have  sustained. 

2.  Damages,  §  165* — what  may  be  proved  under  specific  aUe- 
gations  as  to  injuries.  Where  the  allegations  of  injury  in  the  dec- 
laration for  damages  for  personal  injuries  are  general,  any  injury 
that  could  reasonably  be  included  in  the  general  allegations  may  be 
proved,  but  where  the  declaration  undertakes  to  specify  a  particular 
injury  or  injuries,  then  only  such  injury  or  injuries  as  are  specified, 
or  such  as  reasonably  follow  from  the  injuries  specified,  can  be  put 
in  proof. 

3.  Negligence,  f  165* — when  evidence  inadmissible  as  not  con- 
forming to  pleadings.  In  an  action  for  personal  injuries  alleged  to 
be  due  to  negligence,  under  an  allegation  of  injury  to  the  womb, 
testimony  as  to  injury  to  the  eyes  should  not  be  admitted,  such 
injury  not  being  reasonably  referable  to  the  injury  alleged. 

4.  Damages,  5  186* — when  evidence  inadmissible  as  to  possible 
future  effect  of  injury.  In  an  action  for  personal  injuries,  a  phy- 
sician should  not,  over  objection,  be  permitted  to  speculate  upon  the 
probable  or  possible  future  effect  of  the  alleged  injuries  upon 
the  health  of  the  plaintiff,  but  his  testimony  should  be  confined  to 
coMsequences  reasonably  certain  to  result  therefrom. 

5.  Instructions,  §  88* — when  instruction  on  determination  of 
preponderance  of  evidence  erroneous.  An  instruction  is  erroneous 
which,  in  undertaking  to  inform  the  jury  as  to  the  elements  to  be 
considered  in  determining  the  preponderance  of  the  evidence,  fails 
to  include  the  element  of  the  number  of  witnesses. 

6.  Instructions,  §  129* — when  instruction  directing  verdict 
erroneous.  An  instruction  is  erroneous  which  directs  a  verdict  on 
the  finding  of  facts  as  therein  stated  but  fails  to  include  an  im- 
portant controverted  fact. 

Appeal  from  the  Circuit  Court  of  Union  county;  the  Hon.  A. 
W.  Lewis,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.  Reversed  and  remanded.  Opinion  filed  December  4, 
1915. 


•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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Cbawfobd  &  Cbawfobd,  W.  W.  Babb  and  C.  E. 
Peibich,  for  appellant;  Blewett  Lee  and  W.  S.  Hob- 
ton,  of  counsel. 

James  Lingle,  for  appellee. 

Mb.  Justice  Boggs  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  brought  by  appellee 
against  appellant  on  account  of  personal  injuries  al- 
leged to  have  been  sustained  by  appellee  while  a  pas- 
senger on  one  of  appellant's  trains  from  Anna  to  Ul- 
lin,  Illinois,  on  July  4,  1914.  The  declaration  is  in 
three  counts.  The  first  count  charges  that  while  appel- 
lee was  a  passenger,  and  while  attempting  to  alight 
from  the  train  at  Ullin,  the  train  was  negligently,  sud- 
denly and  violently  started  and  moved,  throwing  ap- 
pellee to  the  ground,  resulting  in  appellee  being  greatly 
bruised,  hurt  and  crippled ;  that  the  womb  of  appellee 
was  thereby  dislocated,  bruised,  and  misplaced,  and 
that  appellee  was  permanently  injured,  etc. 

The  second  count  charges  negligence  of  appellant 
in  having  the  door  of  the  coach  in  which  appellee 
was  riding  locked  and  fastened  so  that  appellee  was 
prevented  from  making  reasonable  egress  therefrom, 
and  that  servants  of  appellant  negligently  directed  ap- 
pellee to  an  egress  where  there  was  no  servant  of 
appellant  to  assist  appellee  in  alighting,  and  no  foot- 
stool for  appellee  to  step  on,  it  then  and  there  being 
dark,  and  that  as  a  result  thereof  appellee  was  injured. 
The  injuries  alleged  are  the  same  as  in  the  first  count. 

The  third  count  is  substantially  the  same  as  the  sec- 
ond count  Appellant  filed  a  plea  of  the  general  issue 
and  a  trial  by  a  jury  resulted  in  a  verdict  and  judg- 
ment for  appellee  for  $3,700  and  costs. 

The  evidence  for  appellee  tended  to  show  that  on 
July  4th  there  was  a  celebration  at  Anna  which  appel- 
lee attended,  leaving  Anna  for  Ullin,  her  home,  about 
ten  o'clock  on  that  night;  that  there  was  a  large  crowd 
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there  and  several  more  passenger  coaches  on  the  train 
than  customary;  that  appellee  rode  in  a  Pullman  car; 
that  the  station  of  Ullin  was  called  by  appellant's  por- 
ter, and  when  the  train  stopped  appellee  found  diffi- 
culty in  getting  out  of  the  car,  saying  that  the  south 
door  was  locked.  She,  however,  went  through  the 
smoking  compartment  of  the  Pullman  in  which  she 
was  riding  and  through  the  next  day  coach  to  the  south, 
and  while  standing  on  the  steps  to  get  off,  the  train 
started  and  threw  her  off.  She  had  her  baby  and  an 
umbrella  in  her  arms  at  the  time.  Appellee  was  al- 
lowed to  testify,  over  objections  of  appellant,  to  nu- 
merous ailments  claimed  to  have  resulted  from  the  fall, 
and  she  also  introduced  certain  expert  evidence  on  the 
subject  which  appellant  contends  was  improper.  She 
claimed  to  have  had  an  abortion  and  other  troubles, 
although  in  this  she  was  contradicted  by  some  of  the 
physicians'  evidence  on  her  behalf. 

The  evidence  for  appellant  was  to  the  effect  that  no 
such  accident  occurred,  and  also  that  several  of  the 
ailments  she  complained  of  had  existed  long  prior  to 
the  time  of  the  alleged  injury. 

Various  grounds  are  urged  by  counsel  for  appellant 
as  reasons  for  the  reversal  of  the  judgment.  We  shall 
consider  but  two :  First,  the  alleged  error  in  the  admis- 
sion of  evidence  offered  on  the  part  of  appellee;  and 
second,  the  error  assigned  on  the  giving  of  improper 
instructions  offered  on  part  of  appellee. 

On  the  trial  of  said  cause  appellee  was  permitted  by 
the  court,  over  repeated  objection  on  the  part  of  appel- 
lant, to  speculate  on  the  possible  injury  she  may  have 
sustained.  During  the  direct  examination  of  appellee, 
after  she  had  described  her  alleged  fall  and  following 
sickness,  she  was  asked  these  questions : 

"Have  you  noticed  any  difference  in  your  eye- 
sight V9  Objected  to  by  appellant  on  the  ground  that 
there  was  no  claim  for  injury  to  the  eyesight  in  the 
declaration.     Objection    overruled.     "A.    Why,   my 
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eyesight  is  hard  at  times.  I  can  see  sooty  substances 
before  me  and  that  is  all  I  can  see. 

"Q.  I  suppose  when  you  are  not  affected  that  way 
you  can  read  and  see?  A.  I  can  see  and  read,  but  I 
can't  see  the  distance  I  did  before." 

In  the  three  counts  of  appellee's  declaration  she 
makes  specific  claim  for  injury  to  her  womb,  but  makes 
no  claim  for  injury  to  her  eyesight.  Where  the  alle- 
gations of  injury  in  a  declaration  are  general,  we 
understand  that  any  injury  that  could  reasonably  be 
included  in  the  general  allegation  may  be  proved,  but 
where  the  declaration  undertakes  to  specify  a  particu- 
lar injury  or  injuries,  that  then  only  such  injury  or 
injuries  as  are  specified,  or  such  as  reasonably  follow 
from  the  injuries  specified,  can  be  put  in  proof. 

There  being  no  claim  for.  injury  to  appellee's  eyes, 
and  the  injury  to  the  eyes  not  being  reasonably  refer- 
able to  the  injury  charged  to  have  been  caused  to  ap- 
pellee's womb,  proof  of  injury  to  the  eyes  should  not 
have  been  allowed.  North  Chicago  St.  R.  Co.  v.  Leh- 
man, 82  111.  App.  238. 

The  physicians  who  testified  on  behalf  of  appellee 
were  permitted  by  the  court  to  answer,  over  objection 
of  appellant,  various  questions  which  allowed  said 
physicians  to  speculate  upon  the  probable  or  possible 
future  effect  of  the  alleged  injury  upon  appellee's 
health. 

The  jury  in  returning  the  verdict  in  this  caste  un- 
doubtedly took  into  consideration  the  question  of  a 
permanent  injury  to  appellee,  and  just  how  much  effect 
the  evidence  of  appellee  and'  her  physicians  may  have 
had  on  the  verdict,  and  the  amount  of  damages  as- 
sessed, it  is  impossible  to  determine. 

In  the  case  of  Lyons  v.  Chicago  City  Ry.  Co.,  238  111. 
75,  the  court  in  passing  on  this  character  of  testimony 
at  page  81  says:  "A  surgeon  may  testify  as  to  the 
nature  of  a  wound  and  as  to  the  effects  or  consequences 
which  may  be  reasonably  expected  to  happen, — not 
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merely  speculative  or  possible.  (1  Wharton  on  Evi- 
dence, sec.  441;  Jones  on  Evidence  (2nd  Ed.)  sec.  378; 
12  Am.  &  Eng.  Encyc.  of  Law  (2nd  Ed.)  447,  and  cases 
cited.)  If  it  form  a  proper  basis  for  recovery  it  is 
necessary  that  the  consequences  relied  on  must  be  rea- 
sonably certain  to  result.  They  cannot  be  purely  spec- 
ulative. (Lauth  v.  Chicago  Union  Traction  Co.,  244 
111.  244,  and  cases  cited ;  Murphy  v.  Boston  and  Albany 
Railroad  Co.,  167  Mass.  64.)"  Again  on  page  82  the 
court  says:  "It  may  be  that  this  improper  evidence 
accounted  for  a  large  part  of  the  verdict.  Such  an 
error  in  the  admission  of  evidence  is  not  susceptible  of 
computation,  and  even  a  remittitur  cannot  cure  it. 
Lauth  v.  Chicago  Union  Traction  Co.,  supra;  Chicago 
City  Railway  Co.  v.  Henry,  218  111.  92;  Shaughnessy 
v.  Holt,  236  id.  485." 

Again  in  the  case  of  Amann  v.  Chicago  Consol.  Trac- 
tion Co.,  243  111.  263,  at  page  267,  the  court  says:  "A 
mere  possibility,  or  even  a  reasonable  probability,  that 
future  pain  or  suffering  may  be  caused  by  an  injury, 
or  that  some  disability  may  result  therefrom,  is  not 
sufficient  to  warrant  an  assessment  of  damages.  It 
would  be  plainly  unjust  to  require  a  defendant  to  pay 
damages  for  results  that  may  or  may  not  ensue  and 
that  are  merely  problematical.  To  justify  a  recovery 
for  future  damages  the  law  requires  proof  of  a  reason- 
able certainty  that  they  will  be  endured  in  the  future. 
Lake  Shore  and  Michigan  Southern  Railway  Co.  v. 
Conway,  169  111.  505;  Chicago  and  Milwaukee  Electric 
Railway  Co.  v.  Ullrich,  213  id.  170;  Chicago  City  Rail- 
way  Co.  v.  Henry,  218  id.  92;  6  Thompson  on  Negli- 
gence, sec.  7318;  13  Cyc.  138-144.' ' 

The  next  contention  of  appellee  that  we  desire  to 
consider  is  the  alleged  error  in  the  giving  of  appellee's 
second,  fourth,  fifth,  sixth,  eleventh  and  twelfth  in- 
structions. The  error  alleged  as  to  appellee's  second 
instruction  is  that  in  instructing  the  jury  as  to  the 
elements  they  should  consider  in  determining  the  pre- 
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ponderance  of  the  evidence  it  omits  to  mention  the  ele- 
ment of  the  number  of  witnesses.  In  a  number  of 
cases  in  the  Supreme  and  in  this  court,  instructions  of 
this  character  which  undertake  to  inform  the  jury  as 
to  the  elements  to  be  considered  in  determining  the 
preponderance  of  the  evidence  and  fail  to  include  the 
element  of  the  number  of  witnesses,  have  been  con- 
demned. Yanloniz  v.  Spring  Valley  Coal  Co.,  185  111. 
App.  563;  Lyons  v.  Ryerson  &  Son,  242  111.  409;  Elgin, 
J.  &  E.  Ry.  Co.  v.  Lawlor,  229  HI.  621 ;  Chicago  Union 
Traction  Co.  v.  Hampe,  228  111.  346 ;  Andreicyk  v.  Chi- 
cago &  E.  I.  R.  Co.,  150  El.  App.  539. 

Where  the  element  of  numbers  is  important,  the 
giving  of  an  instruction  in  regard  to  the  preponder- 
ance of  evidence  which  omits  the  element  of  numbers 
has  been  held  to  be  reversible  error.  Yanloniz  v. 
Spring  Valley  Coal  Co.,  supra;  DeJoannis  v.  Domes- 
tic Engineering  Co.,  185  111.  App.  271.  The  giving  of 
this  instruction  was  clearly  erroneous,  but  we  would 
not  be  inclined  to  reverse  the  case  solely  on  that  ground, 
if  there  were  no  other  errors  in  the  record. 

Appellee's*  sixth  instruction  directs  a  verdict  for  ap- 
pellee upon  proof  of  the  facts  therein  stated,  but  this 
instruction  omits  the  important  element  of  whether  or 
not  she  was  a  passenger  on  appellant's  train  at  the  time 
of  the  alleged  injury.  This  being  a  controverted  ques- 
tion, the  instruction  should  not  have  been  given. 
{Pardridge  v.  Cutler,  168  111.  504.) 

We  have  examined  appellee's  fourth,  fifth  and 
eleventh  instructions  and  we  do  not  believe  that  they 
are  subject  to  the  criticism  made  against  them  by  ap- 
pellant. 

The  objection  to  appellee's  twelfth  instruction  is 
that  it  submitted  to  the  jury  the  question  of  the  perma- 
nent injury  to  appellee.  We  do  not  understand  that 
appellant  claims  that  this  instruction  is  erroneous  as 
a  matter  of  law,  if  there  were  competent  evidence  in 
the  record  to  support  it.    We  think,  however,  that  this 
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instruction  is  not  objectionable  and  there  was  no  error 
in  giving  it. 

In  this  case  appellant  controverts  all  the  material 
matters  on  which  appellee  bases  her  claim  for  dam- 
ages,  that  is,  appellant  denies  that  appellee  was  a  pas- 
senger on  its  train;  that  she  received  her  injuries  in 
the  manner  she  claims,  and  further  denies  that  the 
present  condition  of  appellee's  womb  is  referable  to 
the  alleged  injury  set  forth  in  her  declaration.  The 
evidence  on  these  matters  being  conflicting,  the  errors 
pointed  out  were  prejudicial  to  appellant. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Uittad  Breweries  Company,  Appellee,  v.  Joseph   8. 

Price,  Appellant. 

Gen.  No.  20,885. 

1.  Co*poeath>N8,  I  448*— when  contract  not  ultra  vires.  A  con- 
tract between  a  brewery  company  and  a  saloon  keeper  for  the 
loaning  of  money,  the  securing  of  a  license  and  the  sale  of  liquor 
under  certain  conditions,  being  in  furtherance  of  the  business  for 
which  the  company  was  organized,  is  not  ultra  vires. 

2.  Intoxicating  liquobs,  $  58* — when  contract  for  assignment  of 
right  of  renewal  of  license  invalid.  A  contract  between  a  brewery 
company  and  a  saloon  keeper  for  the  assignment  by  the  latter  to 
a  designated  third  person  of  the  alleged  "right  of  renewal"  of  a 
saloon  license  which  might  be  issued  to  the  saloon  keeper  is  illegal 
and  void,  as  there  is  no  right  of  renewal  of  a  saloon  license. 

3.  Intoxicating  liquors,  {  58* — right  of  renewal  of  saloon 
license.    There  1b  no  right  of  renewal  of  a  saloon  license. 

4.  Intoxicating  liquors,  $  24* — when  person  may  not  conduct 
s&son.  A  person  cannot  own  and  conduct  a  saloon  under  a  license 
issued  to  and  in  the  name  of  another. 

5.  Intoxicating  lxquobs,  §  52* — when  right  to  saloon  license 
nonassignable.  The  right  to  a  saloon  license  for  an  unexpired  part 
of  a  license  year,  if  a  municipal  ordinance  gives  such  a  right, 
inheres  in  the  license  already  issued,  and  cannot  be  disconnected 
therefrom,  and  made  the  subject  of  a  separate  assignment 

*8ee  IUtnoU  Note*  Dt*e**t  Vol*.  XI  to  XV.  and  Cumulative  Quarterly,  «anM 
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6.  Contbacts,  §  134* — when  contract  for  operation  of  saloon 
illegal.  A  contract  extending  over  a  period  of  seven  and  a  half 
years  between  a  brewery  company  and  a  saloon  keeper  for  the 
loaning  of  money,  the  sale  of  liquor,  the  loaning  of  the  right  to 
a  saloon  license  for  temporary  use,  all  future  rights  to  remain 
in  the  brewery  company  or  a  person  designated  by  it,  constitutes 
a  contract  to  operate,  a  saloon  under  a  license  owned  by  another, 
and  is  consequently  illegal. 

7.  Contracts,  §  134* — when  contract  for  purchase  of  liquor 
illegal.  A  contract  for  the  purchase  of  liquor  by  a  saloon  keeper 
from  a  brewery  company,  based  upon  an  illegal  agreement  for 
the  operation  of  a  saloon  under  a  license  not  owned  or  controlled 
by  the  latter,  is  not  enforceable. 

8.  Intoxicating  liquors,  §  269* — when  brewery  loaning  money 
to  saloon  keeper  may  recover  loan  under  contract.  A  brewery  com- 
pany which  loans  money  to  a  saloon  keeper  to  run  his  business 
under  an  illegal  agreement  to  operate  a  saloon  under  a  license 
not  owned  or  controlled  by  the  latter  may  recover  the  money 
loaned  upon  noncompliance  by  the  latter  with  the  terms  of  the 
contract. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Oscar  M. 
Torrison,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Reversed  and  judgment  here.  Opinion  filed  November 
1,  1915.  Certiorari  denied  by  Supreme  Court  (making  opinion 
final). 

Jacob  C.  LeBosky,  for  appellant. 

EtNGEB,  Wilhaktz,  Louer  &  Concannon,  for  appel- 
lee. 

Mb.  Pbesiding  Justice  McSukesly  delivered  the 
opinion  of  the  court. 

Plaintiff  brought  suit  upon  a  written  contract.  De- 
fendant's affidavit  of  defense  was  stricken  from  the 
files  and  judgment  entered  against  him  for  $7,131.65. 
The  contract,  dated  October  6, 1913,  is  signed  by  plain- 
tiff, therein  called  " first  party,"  and  defendant,  called 
' '  second  party, ' '  and  is  in  part  as  follows : 

"  Whereas,  said  second  party  desires  to  conduct  a 
saloon   business   at   Number    156   West   Van   Buren 

*8ee  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  CumnlatiYe  Quarterly, 
topic  and  section  number. 
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Street,  Chicago,  Illinois,  opening  the  same  on  Novem- 
ber 1,  1913,  and  desires  also  to  purchase  five  thousand 
(5,000)  barrels  of  beer  for  the  conduct  of  said  saloon 
business,  and  desires  to  secure  the  sum  of  Five  Thou- 
sand Dollars  ($5,000.00)  in  cash,  and  also  needs  an  as- 
signment of  the  right  to  a  saloon  license  for  the 
City  of  Chicago,  as  a  loan  for  temporary  use  for 
the  specific  purpose  of  obtaining  a  saloon  license 
for  the  aforesaid  premises  for  the  period  of  six  (6) 
months  beginning  November  1,  1913. 

"Now,  therefore,  said  first  party,  in  consideration 
of  the  trade  and  purchases  of  said  second  party  and  of 
the  prices  to  be  paid  as  hereinafter  provided,  hereby 
agrees  to  supply  to  said  second  party,  delivered  upon 
said  premises  during  customary  business  hours  in 
the  usual  manner,  Five  Thousand  (5,000)  barrels  of 
beer  of  good  merchantable  quality  and  of  its  usual 
grades  and  brands  for  the  retail  requirements  of  the 
aforesaid  saloon  alone. 

"Said  first  party  agrees  also  to  furnish  said  second 
party  with  the  sum  of  Five  Thousand  Dollars 
($5,000.00)  to  be  paid  one-half  upon  the  signing  of 
this  agreement,  receipt  whereof  is  hereby  acknowl- 
edged by  said  second  party,  and  the  remaining  one- 
half,  to  wit:  Two  Thousand  Five  Hundred  Dollars 
($2,500.00),  upon  the  opening  for  business  of  aforesaid 
saloon  by  said  second  party. 

"Said  second  party  will  repay  to  said  first  party  the 
sum  of  Two  Thousand  Dollars  ($2,000.00),  in  accord- 
ance with  the  terms  of  fourteen  (14)  promissory  notes, 
aggregating  the  sum  of  Two  Thousand  Dollars 
($2,000.00),  of  even  date  herewith. 

"Said  first  party  also  agrees  to  furnish  said  second 
party  with  an  assignment  of  the  right  to  a  saloon  li- 
cense for  a  period  of  six  (6)  months  beginning  Nov.- 1, 
1913,  and  said  second  party  agrees  and  declares  that 
the  right  to  the  assignment  of  a  saloon  license  loaned 
and  furnished,  or  caused  to  be  loaned  and  furnished 
by  said  first  party  under  this  agreement  is  for  tem- 
porary use,  and  all  future  rights  thereunder  are  and 
shall  remain  the  property  and  rights  of  said  first  party 
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or  of  such  person  asa  may  be  designated  by  the  said 
first  party. 

"Said  second  party  agrees  that  immediately  upon 
issue  to  him  by  the  City  of  Chicago  of  a  saloon  license 
under  the  right  of  assignment  furnished  as  aforesaid, 
he  will  without  reservation  of  any  kind  and  without 
consideration  reassign  to  Carl  Antonsen,  or  sueh 
other  person  as  said  first  party  may  designate,  the 
right  of  renewal  of  such  license  and  all  of  the  rights 
appertaining  thereto  in  the  form  satisfactory  to  said 
first  party,  and  failing  to  do  so  said  second  party  ir- 
revocably appoints  Albert  Hahne  as  his  attorney  to 
make  such  assignment  in  his  name,  place  and  stead." 

The  defendant  further  agreed  to  maintain  and  oper- 
ate continuously  a  saloon  upon  the  premises  and  to 
purchase  5,000  barrels  at  the  rate  of  not  less  than  50 
per  month.  In  the  event  of  his  failure  to  perform  his 
covenants  and  agreements  he  was  to  pay  plaintiff  inv- 
mediately  the  sum  of  $3,000  with  interest  at  six  per 
cent.,  and  any  unpaid  portion  of  his  said  promissory 
notes  should  become  immediately  due  and  payable; 
but  if  his  covenants  should  be  performed,  the  plaintiff 
should  have  no  claim  for  the  repayment  of  the  $3,000. 
The  term  of  the  contract  was  fixed  at  five  years,  but 
by  a  supplemental  agreement  was  extended  to  seven 
and  one-half  years. 

Plaintiff  in  its  statement  of  claim  alleges  the  pay- 
ment of  the  $5,000  and  that  it  received  defendants 
promissory  notes  for  $2,000;  that  defendant  has  not 
kept  his  agreements  in  that  in  the  month  of  Novem- 
ber, 1913,  he  purchased  only  13  barrels  of  beer,  and 
during  December,  1913,  only  21%  barrels,  and  has 
purchased  beer  to  be  used  in  the  above  premises  from 
persons  or  corporations  'other  than  the  plaintiff.  It 
claims  as  due  the  sum  of  $3,000  with  interest ;  also  the 
sum  of  $1,700  with  interest,  evidenced  by  12  notes  of 
the  defendant  remaining  unpaid;  also  50  cents  per 
barrel  upon  4,973  barrels  of  beer,  being  the  remaining 
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number  of  barrels  which  were  to  be  furnished  by  plain- 
tiff to  defendant  under  the  terms  of  the  contract. 

Defendant's  affidavit  set  up  want  of  consideration, 
that  the  contract  was  ultra  vires,  that  the  notes  were 
not  yet  due,  and  that  plaintiff  was  a  foreign  corpora^ 
tion.  The  last-named  defense  was  subsequently  with- 
drawn. Upon  the  trial  the  notes  were  surrendered  to 
the  defendant. 

The  contract  is  not  ultra  vires.  Its  purpose  was  to 
advance  and  promote  the  objects  for  which  the  plain- 
tiff corporation  was  organized.  Kraft  v.  West  Side 
Brewery  Co.,  219  111.  205,  is  in  point. 

It  is  claimed  that  this  contract  is  without  considera- 
tion in  that  it  unlawfully  provides  that  defendant 
shall  conduct  a  saloon  for  seven  and  one-half  years 
under  a  license  owned  by  plaintiff,  to  be  loaned  tem- 
porarily to  defendant  but  transferred  when  plaintiff 
so  indicated  to  another  person  designated  by  it. 

The  term  of  a  saloon  license  is  one  year,  no  longer. 
It  is  said  by  counsel  that  the  license  year  in  Chicago 
is  divided  into  two  periods  of  six  months  each,  the 
first  period  beginning  May  1st,  and  the  second  or  last 
period  beginning  November  1st.  This  contract  seems 
to  contemplate  that  plaintiff  would  cause  some  one 
with  a  license  to  assign  it  to  defendant,  who  would 
thereupon  take  out  a  license  for  the  last  half  of  the 
year  in  his  own  name;  but  "immediately  upon  issue 
to  him"  he  should  assign  to  a  person  designated  by 
plaintiff  "the  right  of  renewal  of  such  license." 

It  is  the  settled  law  in  this  State  that  a  contract  for 
the  assignment  of  the  so-called  right  of  renewal  of  a 
license  is  void;  that  there  is  no  right  of  renewal. 
People  v.  Harrison,  256  111.  102,  and  Bartkowiak  v. 
Malmowski,  256  HI.  119.  It  follows,  therefore,  that  the 
agreement  that  defendant  should  assign  "the  right  of 
renewal"  of  any  license  which  might  be  issued  to  him 
to  the  Carl  Antonsen  named  in  the  contract,  or  to 
such  other  person  as  the  plaintiff  might  designate, 
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and  the  power  of  attorney  to  that  end,  are  illegal  and 
void. 

It  is  also  the  law  in  this  State  that  one  cannot  own 
and  conduct  a  saloon  under  a  license  issued  to  and 
in  the  name  of  another.  Hoyt  v.  McLaughlin,  250  HI. 
442.  Section  46  of  article  V.  ch.  24,  Cities  and  Villages 
Act,  EL  St.  [J.  &  A.  If  1344  (46)],  provides  "that  in 
granting  licenses,  such  corporate  authorities  shall  com- 
ply with  whatever  general  law  of  the  State  may  be  in 
force  relative  to  the  granting  of  licenses. ' '  In  section 
4,  ch.  43,  of  the  Dramshop  Act,  111.  St  (J.  &  A.  If  4603), 
it  is  provided  that  saloon  licenses  shall  not  be  transfer- 
able, and  in  the  opinion  in  Hoyt  v.  McLaughlin,  supra, 
the  court  cited  this  section  of  the  Dramshop  Act  and 
also  a  city  ordinance  as  the  basis  for  its  holding  that 
a  person  cannot  operate  a  saloon  in  Chicago  under  a 
license  belonging  to  another. 

Is  this  a  contract  for  defendant  to  operate  a  saloon 
under  a  license  owned  by  some  one  else!  We  are  of 
the  opinion  that  it  is.  Plaintiff  agrees  to  loan  defend- 
ant "an  assignment  of  the  right  to  a  saloon  license 
*  *  *  for  temporary  use,  and  all  future  rights 
thereunder  are  and  shall  remain  the  property  and 
rights  of  said  first  party  or  of  such  person  as  may 
be  designated  by  the  said  first  party.' '  There  is 
no  substantial  difference  between  a  loan  of  ' i  the  right 
to  a  saloon  license' '  for  the  remainder  of  a  license 
year,  and  the  loan  of  the  license  itself.  The  right 
to  a  license  for  the  unexpired  part  of  a  license  year, 
if  the  municipal  ordinance  gives  such  a  right,  in- 
heres in  the  license  already  issued  in  the  beginning 
of  the  year  and  cannot  be  disconnected  therefrom  and 
made  the  subject  of  a  separate  assignment.  Practi- 
cally, this  contract  means  that  plaintiff  should  loan  a 
license  to  defendant  and  when  a  new  license  would  be 
issued  to  him  he  must  immediately  assign  it  to  some 
one  else,  but  continue  buying  beer  from  plaintiff  for 
use  in  his  saloon  which  was  to  be  operated  for  seven 
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and  one-half  years  apparently  under  no  license  of  hifc 
own. 

It  is  also  to  be  noted  that  the  provision  of  the  con- 
tract for  the  reassignment  of  the  right  of  renewal  to 
Antonsen,  or  some  other  person,  contains  a  clause 
that  defendant  shall  assign  to  the  same  person  "the 
rights  appertaining"  to  the  license  issued  to  him, 
which  would  include  the  right  to  operate  the  saloon 
upon  the  premises  described  in  the  contract.  In  other 
words,  defendant  in  the  same  contract  has  undertaken 
to  operate  the  saloon  for  a  long  period  of  time  and  also 
to  assign  to  another  his  right  to  operate  it.  The  agree- 
ment of  defendant  to  buy  5,000  barrels  of  beer  from 
plaintiff  is  based  upon  the  illegal  agreement  for  the 
operation  of  a  saloon  under  a  license  which  he  did 
not  own  or  control.  This  contract  of  purchase  cannot 
be  enforced.  Hence  that  part  of  the  judgment  which  is 
for  beer  undelivered  is  erroneous.  This  amounts  to 
$2,470.75. 

We  see  no  reason,  however,  why  defendant  is  not 
obligated  to  return  the  money  which  was  loaned  to 
him.  This  is  not  a  case  where  both  parties  to  the  con- 
tract are  engaged  in  a  wrongful  act  and  the  rule  ap- 
plied that  where  the  parties  are  in  pari  delicto  courts 
will  not  interfere.  The  contract  is  illegal  in  one  par- 
ticular, so  that  the  operation  of  a  saloon  by  defendant 
as  contemplated  cannot  be  carried  out.  Under  such  cir- 
cumstances he  is  obligated  to  repay  the  money  which 
plaintiff  advanced  to  him  for  that  purpose.  The  part 
of  the  judgment  based  upon  the  loan  of  $5,000  is 
proper. 

The  judgment  is  reversed  and  judgment  is  entered 
in  this  court  for  $4,660.90. 

Reversed  and  judgment  in  this  court. 
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National  Bank  of  the  Republic  of  Chicago,  Defendant 
in  Error,  v.  Francis  Cropper,  Plaintiff  in  Error. 

Gen.  No.  21,216.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  J. 
Kearhs,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.     Affirmed.     Opinion  filed  December  6,  1916. 

Statement  of  the  Case. 

Action  by  the  National  Bank  of  the  Republic  of 
Chicago,  plaintiff,  against  Francis  Cropper,  defendant, 
on  seven  promissory  notes  for  rent  drawn  by  defend- 
ant to  order  of  Joseph  Klor,  his  landlord,  and  by  the 
latter  indorsed  in  blank.  From  a  judgment  for  plain- 
tiff, defendant  appeals. 

Klor  was  accustomed  to  hold  checks  for  a  long  time 
before  presenting  them  to  the  bank  for  payment. 
Cropper  had  been  Klor's  tenant  for  years,  and  gave 
him  a  check  for  rent  every  month.  'AH  the  checks  so 
given  had  been  paid  by  the  bank  and  returned  to  Crop- 
per except  the  seven  checks  sued  on.  Cropper  closed 
his  account  with  the  plaintiff  bank  June  15,  1912,  and 
sold  his  business  to  Stein.  June  17,  1912,  Klor  had 
in  his  possession  the  seven  checks  in  question.  On 
that  day  he  indorsed  them  in  blank  and  delivered  them 
to  Struve,  Cropper 's  manager,  and  for  them  Struve 
gave  Klor  his  check  on  the  plaintiff  bank  for  $641.62, 
the  sum  the  seven  checks  amounted  to.  June  26,  1912, 
the  check  Struve  gave  to  Klor  was  paid  to  Klor  by  the 
bank.  Struve,  by  accident  or  otherwise,  failed  to  de- 
posit with  the  bank  the  seven  checks  he  received  from 
Cropper,  and  as  a  result  his  account  was  overdrawn 
about  $615.  About  six  months  after  Cropper  closed 
his  bank  account  with  the  bank,  the  seven  checks  sued 
on  were  found  in  the  drawer  of  a  typewriter  desk  in 
the  office  of  the  Francis  Cropper  Company,  the  snc- 
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oessor  in  business  of  Francis  Cropper,  of  which  com- 
pany Struve  was  the  manager.  In  September,  1915, 
Strove  gave  the  checks  sued  on  to  the  attorneys  of  the 
plaintiff  bank,  and  told  them  to  give  the  checks  to  the 
bank  as  security  for  their  claim  against  him. 

There  was  bo  evidepce  tending  to  show  a  direct  pay- 
ment  of  the  checks  by  Cropper.  His  contention  was 
that  Klor  was  paid  for  the  cheeks  by  Struve  out  of 
funds  in  his  possession  belonging  to  Cropper.  This 
contention  was  supported  at  the  trial  only  by  the  testi- 
mony of  defendants  attorney  in  the  cause  in  the 
Municipal  Court  and  in  this  court  a$  to  an  admission 
by  Struve,  and  his  testimony  was  contradicted  by 
Struve. 

T.  F.  Monahajt,  for  plaintiff  i*  error. 

Newman,  Poppsbthusen  &  Steen,  for  defendant  in 
error;  Iiawbencs  A.  Cohen,  of  counsel. 

Mb.  Justice  Bakrr  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

Bills  awd  note*,  f  451* — when  /evidence  sufficient  to  sustain  find- 
ing that  notes  were  not  paid.  In  an  action  by  a  bank  en  several 
promissory  notes  against  the  maker,  evidence  held  sufficient  to 
sustain  a  finding  that  the  notes  had  not  been  paid. 

•tee  nilnofo.Notoa  IMftwt,  Vofc.  XI  to  XV,  and  Cumnlattre  Quarterly,  tame 
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Edwin  C.  Barnes,  trading  as  Edwin  C.  Barnes  & 
Brothers,  Appellee,  v.  William  E.  Martin,  trading 
as  Martin  &  Martin,  Appellant. 

Gen.  No.  21,314.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Clab- 
ence  N.  Goodwin,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.  Affirmed.  Opinion  filed  January  3,  1916.  Re- 
hearing denied  January  17,  1916. 


Statement  of  the  Case. 

Action  by  Edwin  C.  Barnes,  trading  as  Edwin  C. 
Barnes  &  Brothers,  plaintiff,  against  William  E.  Mar- 
tin, trading  as  Martin  &  Martin,  defendant,  for  the 
price  of  two  "Edison  Dictating  Machines"  with  ac- 
cessory appliances,  which  were  sold  and  delivered  to 
defendant  pursuant  to  a  written  order.  Upon  trial  by 
the  court,  plaintiff  had  judgment  for  two  hundred  and 
thirty  dollars,  from  which  defendant  appeals. 

The  order  upon  which  the  appliances  were  delivered 
was  explicit  as  to  prices  and  terms.  Among  other 
things  it  contained  a  provision  that  if  the  purchaser 
should  for  any  reason  be  unable  to  use  them  they 
should  be  returned  in  ten  days  and  full  credit  for  them 
would  be  allowed.    This  order  is  dated  July  22,  1914. 

The  appliances  were  delivered  and  used  by  the  de- 
fendant, and  it  was  not  until  September  5th  that 
defendant  notified  plaintiff  that  the  machines  were  not 
wanted. 

Defendant  says  he  is  not  bound  by  the  order  for  the 
reason  that  his  cashier,  McCallister,  who  signed  the 
order  had  no  authority  to  do  so.  The  said  evidence 
showed  that  the  latter  had  general  charge  of  the  office, 
buying  supplies,  signing  checks,  and  employing  and 
discharging  some  of  the  employees.    During  defend- 
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ant's  absence  from  the  city  he  was  apparently  the 
general  manager  of  the  business. 

The  evidence  also  showed  that  defendant  contem- 
plated leaving  the  city,  to  be  gone  about  six  weeks,  and 
before  he  left,  McCallister  told  him  that  he  proposed  to 
try  a  dictating  machine  in  the  office,  and  defendant  con- 
sented to  this. 

Pringlb  &  Feamng,  for  appellant. 

Pulton,  Gabby  &  Deutschman,  for  appellee. 

Mb.  Presiding  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

Pmncipal  and  agent,  {  8* — when  evidence  sufficient  to  show 
relation.  In  an  action  to  recover  for  the  purchase  price  of  goods, 
where  the  evidence  shows  that  the  person  purchasing  had  general 
charge  of  defendant's  office,  buying  supplies,  signing  checks  and 
employing  and  discharging  some  of  the  employees  and  acted  as 
general  manager  of  the  business  during  defendant's  absence  from 
the  city,  and  that  such  person  had  stated  to  defendant  that  he 
proposed  to  try  the  article  in  question  to  which  defendant  con- 
sented, evidence  held  sufficient  to  show  that  he  acted  as  defendant's 
authorized  agent  in  purchasing  the  goods  in  question. 


A  •See  Olinols  Notes  Digest.  Vols.  XI  to  XV,  and  CumuIatlYe  Quarterly,  aunf 
topte  mad  section  number. 
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Hersehel  M.  Byall,  Administrator,  Appellee,  v.  F.  Lan- 

don,  Appellant. 

Gen.  No.  21,826.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hen.  Dan 
W.  Maddox,  Judge,  presiding.  Heard  In  this  court  at  the  March 
term,  1915.  Reversed  with  finding  of  fact  Opinion  filed  January 
3,   1916. 


Statement  of  the  Case. 

Action  by  Herschel  M.  Byall,  administrator  of  the  es- 
tate of  Harry  Boyd  King,  deceased,  plaintiff,  against  F. 
Landon,  defendant,  to  recover  for  the  death  of  plain- 
tiff 's  intestate.  From  a  judgment  of  $1,500  for  plaintiff, 
defendant  appeals. 

The  evidence  shows  that  defendant,  who  is  in  tiie 
teaming  and  hauling  business,  at  the  time  in  question 
was  engaged  in  hauling  the  materials  of  a  dismantled 
police  station  through  an  alley  which  runs  easterly  into 
Market  street,  Chicago,  between  the  building  occupied 
by  the  Gault  House  on  the  north,  and  the  building  of 
the  Chicago  Evening  Post  on  the  south.  The  alley  is 
ten  feet  ten  or  eleven  inches  wide,  and  inclines  up- 
ward from  the  rear  of  these  buildings  towards  Market 
street,  with  l  i  quite  a  grade. '  *  The  materials  loaded  on 
the  wagon  were  iron  gratings  and  flat  iron  sheets 
about  ten  feet  long  by  eight  feet  wide.  They  were 
loaded  so  as  to  extend  an  equal  distance  on  each  side 
of  the  wagon,  which  left  a  space  of  about  eighteen 
inches  between  the  edge  of  the  load  and  either  wall  of 
the  alley.  There  is  evidence  that  the  iron  was  tightly 
tied  down  with  chains  and  ropes  so  that  it  could  not 
slip. 

The  deceased,  King,  at  this  time  was  about  twenty 
years  old,  and  was  an  assistant  cashier  of  the  Post. 
In  the  early  afternoon  of  April  23rd  with  a  companion 
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he  came  out  of  the  rear  of  the  Post  building  into  the 
alley  and  walked  towards  Market  street,  passing  the 
loaded  wagon  as  it  stood  in  the  alley.  After  standing 
for  a  time  in  Market  street  they  retraced  their  steps 
down  the  alley  way.  At  this  time  the  heavily  loaded 
wagou  was  moving,  with  four  horses  pulling  it  up  the 
slope  towards  Market  street.  Plaintiff  continued  walk- 
ing towards  the  approaching  wagon  and  attempted  to 
pass  in  the  narrow  space  between  it  and  the  wall  of  the 
Post  building.  Just  as  he  was  opposite  the  hind  wheels 
a  whed  struck  a  hole  in  the  pavement,  causing  the 
wagon  to  skid  towards  the  Post  building,  catching  and 
crashing  plaintiff  against  the  wall.  From  the  injuries 
thus  received  he  died  shortly  thereafter.  At  the  time 
of  the  accident  the  wagon  was  nearly  out  of  the  alley. 

Calhoun,  Lyford  &  Shxean,  for  appellant;  Edwabd 
W.  Rawlins,  of  counsel 

Alden,  Latham  &  Young,  for  appellee. 

Ma.  Pjlbsidikg  Justice  McSueely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

NwLxeEWCB,  1 187*— -when  evidence  thaws  contributory  negligence. 
In  an  action  to  recover  for  wrongful  death  alleged  to  have  been 
caused  by  defendant's  negligence,  evidence  examined  and  held  to 
show  the  injury  to  have  been  caused  by  the  negligence  of  plain- 
tiffs intestate. 


'See  Illinois  Jfetee  Dlgeat,  Vols.  XI  to  XV.  and  Cumulative  Quarterly,  game 
pto  and  eeetWn  number. 
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Supreme  Lodge  O.  of  M.  P.  v.  Eckhardt  et  aL,  197  111.  App.  302. 


Supreme  Lodge  Order  of  Mutual  Protection,  Com- 
plainant. Anna  E.  Eckhardt,  Appellee,  v.  Pauline 
Eckhardt  and  Beulah  Eckhardt,  Appellants. 

Gen.  No.  21,343.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
G.  Windes,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.    Affirmed.    Opinion  filed  January  3,  1916. 

Statement  of  the  Case. 

Interpleader  by  the  Supreme  Lodge  Order  of  Mu- 
tual Protection  against  Pauline  Eckhardt,  Beulah 
Eckhardt  and  Anna  E.  Eckhardt,  claimants,  to  a  fund 
admitted  to  be  due  by  said  Lodge  Order  under  a  bene- 
fit certificate  issued  to  Charles  W.  Eckhardt.  From  the 
decree  entered  on  the  bill  awarding  the  fund  to  Anna 
E.  Eckhardt,  Pauline  Eckhardt  and  Beulah  Eckhardt 
appeal. 

In  the  original  benefit  certificate  Beulah  Eckhardt, 
then  the  wife  of  Charles,  was  named  as  the  beneficiary. 
In  March,  1913,  Beulah  brought  suit  for  divorce  in  the 
Chancery  Court  of  Shelby  county,  Tennessee,  charging 
desertion.  Defendant  was  served  and  appeared  by 
counsel.  After  hearing,  a  decree  of  divorce  was  en- 
tered finding  that  the  court  had  jurisdiction  and  that 
complainant  had  sustained  her  charges  by  evidence, 
and  ordering  defendant  to  pay  complainant,  $1,000 
in  full  of  alimony,  which  was  paid.  No  appeal  was 
taken  and  the  decree  is  still  in  force.  Subsequently 
Charles  Eckhardt  married  Anna  Marley,  the  other 
claimant  herein. 

Under  the, laws  of  the  Lodge  Order  a  member  had 
the  right  at  any  time  to  change  his  beneficiary,  and 
after  his  marriage  to  Anna,  Charles  surrendered  his 
original  certificate,  and  a  new  certificate  was  issued 
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in  which  Anna  Eekhardt  was  named  as  beneficiary. 
The  fund  which  is  the  subject-matter  of  this  litigation 
arises  from  the  payment  of  this  last  certificate. 

Albert  H.  Fby,  for  appellants. 

Robert  Van  Sands,  for  appellee  Anna  E.  Eekhardt. 

Mb.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

Estoppel,  f  71* — when  one  invoking  jurisdiction  estopped  to  deny 
it.  The  jurisdiction  of  a  court  of  a  suit  for  divorce  cannot  be 
questioned  in  a  subsequent  proceeding  by  the  party  at  whose  request 
and  upon  whose  testimony  as  to  jurisdiction  of  facts  such  court 
found  that  it  had  jurisdiction,  especially  where  such  party  has 
received  the  benefits  of  the  divorce  litigation  and  rights  of  others 
have  accrued  thereunder,  it  being  immaterial  whether  the  adjudi- 
cation in  the  divorce  litigation  was  procured  through  misrepre- 
sentation of  facts  or  misrepresentation  of  the  law. 


Frick-Reid  Supply  Company,  Appellee,  v.  Consolidated 
Adjustment  Company,  Appellant. 

©en.  No.  81,350. 

L  Judgment,  §  672* — when  transcript  of  judgment  insufficient  to 
show  jurisdiction  in  an  action  in  foreign  State.  In  an  action  in 
Illinois  on  a  judgment  rendered  against  an  Illinois  corporation  in 
a  foreign  State,  it  is  error  to  admit  in  evidence  a  transcript  of 
such  judgment,  where  it  not  only  does  not  show  either  directly 
or  by  implication  that  defendant  was  transacting  business  in  such 
foreign  State,  but  the  petition  in  the  action  in  such  State  alleges 
defendant  to  be  an  Illinois  corporation  having  its  principal  office 
and  place  of  business  in  Illinois  and  maintaining  no  office  or  place 


•See  minote  Notes  Divert,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 
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of  business  in  the  foreign  State  nor  complying  with  the  laws  of 
the  latter  as  to  foreign  corporations  doing  business  therein. 

2.  Corporations,  f  707* — when  recital  in  sheriffs  return  insuffi- 
cient to  show  Jurisdiction.  In  an  action  in  Illinois  against  a  domes- 
tic corporation  on  a  judgment  rendered  against  such  corporation  in 
a  foreign  State,  the  recital  la  the  sheriffs  return  in  the  latter 
action  that  he  summoned  defendant,  "a  foreign  corporation,  by 
delivering  to  •  *  •  personally,  Secretary  of  State,"  of  such 
foreign  State,  a  copy  of  the  summons,  fB  insufficient  to  show  that 
defendant  was  doing  business  in  the  foreign  State. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  J.  H. 
Hillskotteb,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.    Reversed.    Opinion  filed  January  3,  1916. 

Delavan  B.  Cole,  for  appellant. 

Vosb  &  Page,  for  appellee;  Samtxbl  H.  Gilbert,  of 
counsel. 

Me.  PRBsmiiro  Justice  McSueblt  delivered  the  opin- 
ion of  the  court. 

By  this  appeal  is  brought  in  review  the  record  in  an 
action  of  debt,  brought  by  plaintiff  in  the  County 
Court  of  Cook  county  to  recover  on  a  judgment  ren- 
dered against  defendant  in  the  District  Court  of  Wash- 
ington county,  Oklahoma  Upon  trial  by  the  court 
plaintiff's  damages  were  assessed  at  $914.46,  and  judg- 
ment thereon  was  entered. 

In  its  declaration  plaintiff  averred  that  defendant 
was  a  corporation,  organised  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Illinois,  and  that 
in  September,  1910,  in  the  District  Court  of  the  county 
of  Washington,  in  the  State  of  Oklahoma,  "the  same 
being  a  court  of  general  jurisdiction  duly  created  and 
organized  under  the  laws  of  said  State,"  plaintiff  re- 
covered against  the  defendant  the  sum  of  $698.37  with 
interest,  and  costs,  "as  by  the  record  thereof  remain- 
ing in  the  same  court  more  fully  appears,  a  transcript 

•8—  Dliaoto  Not—  Ptgwt,  \9iM.  XI  to  XV,  «rf  OuauOmUrm  Qimtiml*. 
topic  and  oectloa  number. 
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of  which  record  is  filed  herewith,  which  said  judgment 
still  remains  in  full  force.' '  To  this  declaration  de- 
fendant filed  a  special  plea  asserting  that  the  Okla- 
homa court  was  without  power  to  render  judgment 
because  defendant  was  a  corporation  of  Illinois,  main- 
taining its  office  in  Chicago ;  that  it  was  not  served  with 
process  and  had  never  appeared  in  said  action  nor  did 
any  one  with  authority  ever  appear  for  it ;  that  it  had 
no  knowledge  of  said  judgment  until  long  after  the  date 
thereof;  that  it  had  never  been  authorized  to  transact 
business  in  Oklahoma  and  never  had  an  office  or  agency 
there;  that  it  was  not  engaged  in  the  transaction  of 
business  in  Oklahoma,  and  had  never  rendered  itself 
amenable  to  the  laws  of  said  State  as  a  foreign  cor- 
poration doing  business  therein. 

It  is  not  claimed  by  plaintiff  that  defendant  was 
served  with  process  in  Oklahoma  by  summons  or  by 
any  method  known  to  the  laws  of  Illinois. 

Upon  the  trial  in  the  Illinois  court  plaintiff  offered 
a  certified  transcript  of  the  record  of  the  Oklahoma 
judgment.  Defendant  objected  to  this  on  the  ground 
that  it  showed  upon  its  face  that  defendant  was  not 
a  citizen  of  the  State  of  Oklahoma  but  was  a  foreign 
corporation  at  the  time  of  the  commencement  of  the 
action  in  that  State,  and  that  it  did  not  affirmatively 
show  that  defendant  was  transacting  business  in  that 
State  at  or  prior  to  the  time  the  suit  was  brought,  and 
that  it  did  not  show  facts  sufficient  to  confer  jurisdic- 
tion on  the  Oklahoma  court.  The  court  admitted  the 
transcript  in  evidence  subject  to  objection,  to  which 
the  defendant  excepted.  Thereafter  defendant  moved 
to  strike  the  transcript  from  the  record.  The  court 
I  overruled  said  motion  and  the  defendant  excepted,  and 

this  action  of  the  court  is  assigned  for  error  here. 

We  hold  that  the  trial  court  was  in  error  in  its  rul- 
ings upon  the  transcript  of  judgment.  It  does  not 
show  upon  its  face  either  directly  or  by  implication 
that  the  defendant  was  transacting  business  in  the 

I  Vol.  CXCVII  20 
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State  of  Oklahoma.  The  petition  filed  in  the  Okla- 
homa court  alleges  that  the  defendant  is  a  corporation 
organized  under  the  laws  of  the  State  of  Illinois,  with 
its  principal  office  and  place  of  business  in  Chicago, 
and  that  it  maintains  no  office  or  place  of  business  in 
the  State  of  Oklahoma  and  never  has  maintained  such 
an  office,  and  has  not  complied  with  the  laws  of  the 
State  of  Oklahoma  relating  to  foreign  corporations  do- 
ing business  in  that  Stale.  Such  allegations  did  not 
amount  to  an  averment  that  the  defendant  was  trans- 
acting business  in  Oklahoma. 

In  Henning  v.  Planters9  Ins.  Co.,  28  Fed.  440,  the 
allegations  of  the  declaration  and  the  transcript  of  the 
judgment  were  similar  to  those  in  the  instant  case, 
and  the  court  there  said : 

"It  is  a  general  rule  that  a  special  jurisdictional 
fact  outside  the  ordinary  and  intrinsic  situation  of  the 
thing  shall  be  specially  averred  in  pleading,  and  cer- 
tainly that  which  is  contrary  to  the  ordinary  course 
of  things  should  be  averred,  to  give  the  court  knowl- 
edge of  the  fact." 

In  St.  Clair  v.  Cox,  106  U.  S.  350,  the  court  speaking 
through  Mr.  Justice  Field,  said: 

"It  is  sufficient  to  observe  that  we  are  of  the  opin- 
ion that  when  sendee  is  made  within  the  State  upon 
an  agent  of  a  foreign  corporation,  it  is  essential,  in 
order  to  support  the  jurisdiction  of  the  court  to  render 
a  personal  judgment,  that  it  should  appear  somewhere 
in  the  record,  either  in  the  application  for  the  writ, 
or  accompanying  its  service,  or  in  the  pleadings  or  the 
finding  of  the  court,  that  the  corporation  was  engaged 
in  business  in  the  State. ' ' 

In  Hazeltine  v.  Mississippi  Valley  Fire  Ins.  Co.,  55 
Fed.  743,  the  transcript  did  not  affirmatively  show  the 
jurisdictional  fact  that  the  defendant  was  "transacting 
business"  in  the  State,  and  it  was  held  that  the  pro- 
vision of  the  statute  by  which  substituted  service  is 
authorized  to  be  made  upon  an  insurance  commis- 
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sioner  can  only  be  supported  in  case  the  defendant l  i  is 
at  the  time  of  the  suit,  or  had  previously  been,  'doijjg 
business  *  in  the  State. ' ' 

The  recital  in  the  sheriff 's  return  that  he  summoned 
the  defendant,  "a  foreign  corporation,  by  delivering 
to  Bill  Cross,  personally,  Secretary  of  State,  of  the 
State  of  Oklahoma,' '  a  true  and  certified  copy  of 
the  summons,  is  not  sufficient  to  establish  the  fact  that 
the  defendant  was  transacting  business  in  the  State  of 
Oklahoma.  In  St.  Clair  v.  Cox,  supra,  it  is  said :  "  The 
certificate  of  the  sheriff,  in  the  absence  of  this  fact  in 
the  record,  was  insufficient  to  give  the  court  jurisdic- 
tion to  render  a  personal  judgment  against  the  foreign 
corporation.  The  record  was,  therefore,  properly  ex- 
cluded.' '  And  in  the  Hennmg  case,  supra,  is  very 
pertinent  language,  as  follows:  , 

"The  sheriff  may  choose  to  serve  anybody  as  agent; 
and  wherever  the  suit  be  brought  he  could  assume  that 
any  convenient  person  was  i  agent ' ;  and  if  that  simple 
return  imports  that  the  foreign  corporation  was  *  do- 
ing business'  within  the  State,  and  that  the  person 
served  was  a  proper  'agent'  to  represent  it  the  whole 
jurisdiction  would  depend  upon  what  may  be  a  falla- 
cious inference ;  for,  in  the  nature  of  the  thing,  it  does 
not  essentially  import  that  fact. ' ' 

In  Cunningham  v.  Spokane  Hydraulic  Co.,  18  Wash. 
524,  the  court  held  that  the  judgment  roll  itself  must 
affirmatively  show  jurisdiction  in  this  class  of  cases; 
and  in  Black  on  Judgments,  vol.  2,  sec.  910,  the  matter 
is  summed  up  as  follows :    . 

"It  is  a  well  established  rule  of  interstate  or  inter- 
national law  that  the  courts  of  another  State  will  not 
receive,  as  evidence  of  a  foreign  judgment,  in  a  suit 
brought  upon  it,  any  record  thereof  which  does  not  show 
on  its  face  that  the  defendant,  if  a  foreign  corporation, 
was  doing  business  in  that  State.  This  is  a  substan- 
tive jurisdictional  averment  that  must  affirmatively 
appear,  and  not  be  left  to  any  inference  from  the  bare 
return  of  the  officer  that  he  has  served  an  *  agent'  of 
the  company." 
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We  concede  the  contention  of  plaintiff  that  whatever 
is  included  in  or  necessarily  implied  from  express  al- 
legations need  not  be  otherwise  averred,  but  as  we 
have  indicated  above  there  is  no  language  in  the  dec- 
laration or  transcript  from  which  it  may  be  implied 
that  defendant  was  doing  business  in  Oklahoma.  The 
transcript  of  the  record  covering  the  judgment  of  the 
Oklahoma  court  failing  to  show  affirmatively  any  ju- 
risdictional facts,  except  that  what  is  shown  rather 
tends  to  negative  jurisdiction  of  the  defendant  by  the 
Oklahoma  court,  the  objection  to  its  jurisdiction  as 
evidence  should  have  been  sustained,  and  it  was  error 
for  the  trial  court  to  deny  the  motion  of  defendant  to 
strike  it  from  the  evidence.  The  transcript  being 
stricken  there  would  remain  no  case  for  the  plaintiff. 

Other  points  have  been  raised  and  discussed,  but 
in  view  of  our  holding  as  above  we  do  not  think  it  nec- 
essary to  comment  upon  them. 

Without  a  sufficient  transcript  of  the  record  plaintiff 
cannot  recover ;  hence  the  judgment  below  is  reversed 
and  judgment  of  nil  capiat  will  be  entered  here. 

Reversed. 
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Bttk  Whitney,  hj  Arthur  A.  Whitney,  Appellee,  v. 
Frank  N.  Derby  and  William  M.  Derby,  Jr.,  Appel- 
lants. 

Gen.  No.  21,858.    (Not  to  he  reported  in  f  nil.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  H. 
Stheling  Pomeboy,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.  Reversed  and  remanded.  Opinion  filed  Janu- 
ary 8,  1916. 

Statement  of  the  Case. 

Action  by  Ruth  Whitney,  by  Arthur  A.  Whitney,  her 
father  and  next  friend,  plaintiff,  against  Frank  N. 
Derby  and  William  M.  Derby,  Jr.,  defendants,  for  in- 
juries received  by  the  fall  of  a  stone  railing.  There 
was  a  verdict  for  plaintiff  for  $1,250,  which,  on  the 
suggestion  of  the  trial  court,  was  remitted  to  $650. 
From  this  judgment,  defendants  appeal. 

The  evidence  showed  that  plaintiff  was  injured  by 
a  etone  railing  failing  on  her  as  she  was  playing  on  the 
front  steps  of  a  building  where  she  lived,  which  build- 
ing was  owned  by  the  defendants.  In  her  declaration 
she  alleged  that  this  stone  railing  was  suffered  by  the 
defendants  "to  be  loose,  so  that  it  was  likely  to  fall 
over/'  and  that  "while  plaintiff  was  about  to  enter 
said  premises,  in  passing  upon  and  along  said  steps 
in  dangerous  proximity  of  said  stone  slab  or  railing, 
without  any  fault  or  negligence  on  her  part,  by  reason 
of  the  carelessness  and  negligence  of  the  defendants, 
and  each  of  them,  aforesaid,  the  said  stone  slab  or 
railing  fell  or  toppled  against  and  upon  the  said  plain- 
tiff." There  was  evidence  that  plaintiff  " rocked' ' 
the  stone  back  and  forth,  though  warned  of  the  danger 
at  the  time,  and  finally  pulled  it  over  on  her. 

Warren  Pease,  for  appellants. 
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Cobubn  &  Bentley,  for  appellee. 

Mb,  Pbesiding  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Deeision. 

1.  Landlord  and  tenant,  §  230* — when  landlord  not  liable  for 
injury  to  child  of  tenant.  In  an  action  by  an  Infant  child  of  a 
tenant  against  a  landlord  to  recover  for  Injuries  by  the  falling  of  a 
railing,  evidence  examined  and  held  to  show  that  Injury  was  caused 
by  negligence  of  plaintiff. 

2.  Damages,  §  122* — when  verdict  excessive.  A  verdict  of  $1,250 
for  scratches  or  abrasions  on  plaintiff's  leg,  from  which  she  quickly 
recovered,  is  so  excessive  as  to  indicate  that  the  jury  were  moved 
by  prejudice  and  sympathy,  and  the  judgment  will  not  be  allowed 
to  stand  even  though  plaintiff  remitted  all  in  excess  of  $650. 


Emil  Otterbeek  et  al.,  Appellees,  v.  Evans  Larson, 

Appellant. 

Gen.  No.  21,368.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jesse 
A.  Baldwin,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.  Reversed  and  remanded  with  directions.  Opinion  filed 
January  3,  1916. 

Statement  of  the  Case. 

Suit  by  Emil  Otterbeck  and  others,  beneficiaries  un- 
der the  will  of  Lauritz  Mortensen,  against  Evans 
Larson,  trustee  under  the  will,  for  an  accounting. 

On  August  24,  1908,  Lauritz  Mortensen  died.  The 
evideiu  a  showed  that  by  the  will  it  was  provided  that 
after   the   payment   of  debts   and   funeral   expenses 

•See  mliiolfl  Note*  Divest,  Vols.  XI  to  XV,  and  Cumulative  Quarterl?, 
topic  mod  section  number. 
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$1,500  should  be  paid  to  defendant;  that  defendant 
should  take  possession  of  all  the  rest  and  residue  of 
the  estate  and  hold  it  in  trust  for  a  period  of  five  years, 
with  power  to  rent,  repair  and  sell,  "and  to  do  what- 
ever else  he  deems  best  for  the  interest  of  said  estate,' 9 
compensation  to  be  paid  defendant  for  managing  said 
estate  at  the  rate  of  three  per  cent,  at  the  end  of  each 
vear  on  the  fair  cash  value  of  said  estate.  He  was  not 
required  to  give  bond.  The  will  further  provided  that 
at  the  end  of  five  years  after  the  death  of  the  testator 
said ,  estate  should  be  divided  equally  among  Anna 
Marie  Larson,  wife  of  the  defendant  and  niece  of  the 
testator,  Lotta  Nelson,  a  niece  of  the  testator,  Emil 
Otterbeck,  a  nephew,  Edward  Otterbeck,  a  brother, 
and  Mathilda  Otterbeck,  wife  of  Edward.  Defendant 
was  appointed  executor  of  the  will  without  bond. 

On  May  4,  1911,  the  above  named  beneficiaries,  ex- 
cept Anna  Marie  Larson,  filed  their  bill  in  chancery, 
charging  that  said  defendant  as  trustee  had  received 
considerable  sums  of  money  of  the  estate  and  had  con- 
verted the  same  to  his  own  use ;  that  he  had  concealed 
trust  property  and  was  insolvent  and  not  under  bond. 
They  prayed  among  other  things  that  he  be  required  to 
set  forth  a  true  and  perfect  account  of  all  the  trust 
funds  and  be  decreed  to  pay  what  is  due  from  him. 
Answer  and  replication  were  filed,  and  on  November 
13,  1911,  the  court  entered  an  order  finding  that  the 
said  defendant  had  never  rendered  an  account  of  the 
trust  property  to  the  beneficiaries,  and  ordered  that 
the  cause  be  referred  to  a  master  in  chancery  to  take 
an  account  of  all  the  trust  property.  The  master 
heard  evidence  and  filed  his  report  with  his  conclu- 
sions, and  stated  the  account  of  the  trustee,  finding 
the  net  balance  due  from  him  to  be  $6,403.75.  The 
defendant  filed  objections  to  this  report,  which  after- 
wards by  order  stood  as  exceptions.  The  complain- 
ants filed  no  objections  or  exceptions.  Subsequently  the 
court  entered  a  decree  overruling  all  exceptions  to  the 
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report  and  confirmed  the  same  except  as  to  certain 
items.    From  this  decree,  defendant  appeals. 

Ernest  B.  Fifeb,  for  appellant;  Jennings  &  Fifbb, 
of  counsel. 

William  Reeda,  for  appellees;  Park  Phipps,  of 
counsel. 

Mb.  Presiding  Justice  McSubbly  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Tbubts,  I  222* — when  allowance  to  trustee  for  litigation  lev 
proper.  Attorneys'  fees  and  expenses  of  a  trustee  In  a  litigation 
attacking  the  constitutionality  of  the  Act  of  1909,  bringing  trus- 
teeships under  jurisdiction  of  the  Probate  Court,  held  not  properly 
allowed  because  not  for  the  interest  of  the  trust  estate. 

2.  Tbusts,  I  222* — when  allowance  improper.  Allowance  to 
trustee  of  |60  for  attorneys'  fees  improper  where  the  trustee  had 
already  obtained  sound  and  correct  advice  on  the  subject  from 
another  attorney. 

5.  Tbusts,  f  222* — when  allowance  of  fees  in  criminal  proceed- 
ing against  trustee  improper.  Allowance  of  atorneys'  fees  in  crim- 
inal prosecution  against  trustee  properly  disallowed  as  not  being 
for  benefit  of  trust  estate. 

4.  Trusts,  §  222* — when  allowance  of  solicitors'  fees  improper. 
Allowance  of  solicitors'  fees  in  proceeding  made  necessary  by  un- 
reasonable refusal  of  trustee  to  give  proper  information  to  bene- 
ficiaries as  to  management  of  trust  estate  and  by  bis  improper 
disposition  of  considerable  portions  of  trust  funds  properly  dis- 
allowed. 

6.  Tbusts,  {  221* — when  credit  properly  not  allowed  to  trustee. 
In  an  action  for  the  beneficiaries  against  the  trustee  of  an  estate  for 
the  conversion  and  concealment  of  trust  property  of  an  estate 
under  which  he  received  a  legacy,  the  fact  that  if  defendant  should 
account  for  all  of  the  personal  property  of  the  estate  there  would 
be  left,  after  the  payment  of  all  claims  and  costs,  a  balance  ap- 
plicable to  the  payment  of  his  legacy,  does  not  entitle  him  to  be 
credited  in  his  trusteeship  account  with  the  deficit  between  the 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  mad  Cvaial*tlve  Quarterly,  mum 

nosnber. 
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amount  of  the  legacy  and  the  amount  which  could  be  credited 
thereto. 

6.  Tkusts,  f  230* — when  credit  for  interest  improperly  Mowed. 
Credit  for  an  overcharge  for  interest  based  on  an  allowance  im- 
properly made  to  trustee  should  not  be  allowed. 

7.  Equity,  §  431*— when  rights  waived  by  failure  to  object  or 
except.  In  a  suit  by  the  beneficiaries  of  a  will  against  the  trustee 
for  an  aocomntLng  which  is  referred  to  a  master  to  take  account  of 
the  trust  property,  where  complainants  make  no  objection  before 
the  master  ae  to  certain  items  of  credit  and  no  exceptions  to  the 
court  to  the  allowance  of  these  items,  they  cannot  be  questioned 
on  appeal. 

8.  Trusts,  §  221* — when  trustee  not  entitled  to  credit  for  differ- 
ence between  the  amounts  collected  and  amounts  for  which  sale 
could  be  made.  In  a  suit  by  the  beneficiaries  under  a  will  against 
the  trustee  for  an  accounting  where  it  appeared  that  defendant 
sold  accounts  of  the  estate,  but  that  the  beneficiaries  objected  to 
the  sale  on  the  ground  of  the  amount  received  therefor,  and  that 
thereupon  the  trustee  recalled  the  sale  and  subsequently  was  able 
to  collect  only  a  smaller  amount,  he  is  not  entitled  to  a  credit  for 
the  difference  between  the  amount  for  which  the  accounts  could 
have  been  sold  by  him  and  the  amount  collected. 

9.  Tbust*,  f  233* — when  investment  not  esercise  of  reasonable 
discretion.  Evidence  examined  and  held  to  show  that  an  invest- 
ment claimed  by  the  trustee  to  have  been  made  in  securities  of  a 
foreign  corporation  was  not  proven,  if  made,  was  not  in  exercise  of 
sound   judgment  and   reasonable   discretion. 

1  ■  I  .  ■        P»         ...     11.  .         ...  t  ■      i    -  m.   »■  ■    ■■  m     ■■■ 

•Bee  Illlnof*  Notee  Dlgert,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  tame 
taytt  a»*  eectlon  naaiber. 
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Alfred  D.  Ward  and  Thomas  D.  Warden,  Appellants, 
v.  John  M.  Gartside  and  Annie  L.  Gartside,  Ap- 
pellees. 

Gen.  No.  21,383.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
P.  McGoorty,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.  Affirmed.  Opinion  filed  January  3,  1916.  Certiorari 
denied  by  Supreme  Court   (making  opinion  final). 

Statement  of  the  Case. 

• 

Bill  by  Alfred  D.  Ward  and  Thomas  D.  Warren, 
complainants,  to  foreclose  a  mortgage  made  by  John 
M.  Gartside  and  Annie  L.  Gartside,  defendants.  De- 
fendants answered  and  Annie  L.  Gartside  filed  a  cross- 
bill praying  that  the  mortgage  be  declared  void.  The 
court  decreed  that  the  bill  be  dismissed  for  want  of 
equity  and  that  the  prayer  of  the  cross-bill  be  granted. 
From  this  decree,  complainants  appeal. 

The  evidence  showed  that  Lawrence  J.  Haughton  of 
Asheville,  North  Carolina,  died  owning  several  thou- 
sand acres  of  land  in  Jones  county,  North  Carolina. 
By  his  will  E.  L.  Haughton  and  W.  M.  Jones  were  ap- 
pointed executors  and  were  given  "full  power  to  sell 
my  plantation  in  Jones  County  known  as  Ravenswood 
and  to  make  a  deed  for  the  same."  E.  L.  Haughton 
died  before  the  occurrence  of  the  transaction  in  ques- 
tion. Jones,  as  surviving  executor,  by  an  instrument 
in  writing  executed  by  him  on  August  28,  1909,  gave 
to  complainants,  who  resided  in  North  Carolina,  an 
option  to  purchase  some  18,000  acres  of  land  belonging 
to  the  Lawrence  J.  Haughton  estate.  By  its  terms  the 
executor  promised  that  upon  payment  to  him  of 
$100,000  on  or  before  November  1,  1909,  he  would  de- 
liver a  deed  to  the  holders  of  the  option;  the  option 
could  be  and  was  extended  to  January  1,  1910,  under 
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certain  of  its  provisions.  On  November  16,  1909,  this 
option  was  assigned  by  complainants  to  the  defendant 
John  M.  Gartside,  who  in  consideration  for  such  as- 
signment agreed  to  pay  or  to  secure  the  payment  of 
$10,000,  and  on  December  21,  1909,  a  mortgage  was 
executed  by  defendants  and  delivered  to  complainants, 
which  mortgage  complainants  seek  to  foreclose. 

Among  other  matters  presented  by  defendants '  an- 
swer and  by  the  crossbill,  it  was  asserted  that  the 
mortgage  was  void  for  want  of  consideration,  in  that 
under  the  laws  of  North  Carolina,  Jones  the  executor, 
had  no  power  to  give  an  option  to  purchase  the  lands 
of  the  Haughton  estate. 

-  Chubch,  Shepabd  &  Day,  for  appellants ;  William 
T.  Church,  of  counsel. 

Charles  H.  Aldrich,  for  appellees. 

Mr.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Executobs  and  administrators,  §  122* — when  giving  of 
option  not  within  power  of  executor.  An  executor  has  no  power  to 
give  an  option  for  the  sale  of  real  property  of  the  estate. 

2.  Coubts,  §  152* — what  not  oHter  dictum.  An  expression  of  an 
opinion  upon  a  point  of  a  case  argued  by  counsel  and  passed  upon 
by  the  court  is  not  obiter  dictum. 

3.  Judgment,  §  578* — when  decision  of  foreign  State  as  to  real 
property  therein  controlling.  The  decision  of  the  supreme  court 
of  a  foreign  State  on  a  contract  made  within  the  State  between 
its  citizens  touching  land  within  the  State  is  controlling. 

4.  Mortgages,  %  412* — when  lack  of  consideration  defense. 
Where  a  mortgage  given  for  an  option  Is  not  enforceable  against 
the  person  giving  it,  it  is  without  consideration  and  cannot  be  en- 
forced by  an  assignee. 

A  *8ee  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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Bernard  Margolte,  Appellee,  v.  Chicago  CKjr  B&itway 

Company,  Appellant 

Gen.  No.  21,585.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon,  Lock- 
wood  Honobe,  Judge,  presiding.  Heard  In  this  court  at  the  March 
term,  1915.    Reversed  and  remanded.    Opinion  filed  January  3,  1916. 

Statement  of  the  Case. 

Action  by  Bernard  Margolis,  plaintiff,  against  Chi- 
cago City  Railway  Company,  defendant,  to  recover 
for  injuries  alleged  to  have  been  received  by  being 
struck  by  defendant's  car.  From  a  judgment  for 
plaintiff  for  $2,000,  defendant  appeals. 

The  evidence  shows  that  about  10  a.  m.  on  March  30, 
1912,  plaintiff  while  driving  a  horse  and  wagon  south- 
ward on  State  street  near  13th,  was  struck  by  a 
southbound  street  car  belonging  to  defendant. 

Plaintiff's  wagon  had  an  inclosed  top  with  doors  on 
the  front,  sides  and  rear.  Plaintiff  was  accustomed 
to  driving  in  the  streets  of  Chicago,  and  was  familiar 
with  the  locality  where  the  accident  happened.  Plain- 
tiff testified  that  he  drove  into  the  southbound  tracks, 
and  after  driving  there  for  about  four  minutes  the 
street  car  unexpectedly  came  rapidly  from  the  north 
and  struck  his  wagon  as  he  was  attempting  to  pull  out 
of  the  tracks  towards  the  west.  Defendant  contended 
that  as  the  car  approached  13th  street  the  gong  was 
being  rung;  that  plaintiff  was  then  driving  between 
the  southbound  track  and  the  west  curb  of  the  street ; 
that  when  plaintiff  reached  13th  street  he  suddenly 
turned  eastward  into  the  track  in  front  of  the  car,  then 
seeing  the  car  he  attempted  to  turn  back  but  before  he 
could  do  so  the  wagon  was  struck  and  upset ;  that  the 
car's  speed  did  not  exceed  six  or  eight  miles  an  hour; 
that  it  stopped  within  a  very  few  feet  after  the  colli- 
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sion.  Defendant  claimed  that  plaintiff  was  guilty  of 
contributory  negligence  and  that  it  was  not  guilty 
of  negligenee.  The  court  refused  defendant 's  request 
to  give  an  instructipn  stating  the  degree  of  care  which 
it  was  required  to  exercise. 

B.  F.  Bicholson  and  Watson  J.  Ferry,  for  appel- 
lant 

Morton  J.  Stevenson,  for  appellee. 

Mr.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  eourt. 

Abstract  of  the  Decision. 

1.  Street  railroads,  §  142* — when  instruction  as  to  degree  of 
care  proper.  In  an  action  against  a  street  railroad  company  to 
recover  for  Injuries  by  collision  with  a  street  car,  where  an  instruc- 
tion as  to  the  degree  of  care  required  of  plaintiff  and  defendant 
has  not  been  given,  it  Is  error  to  refuse  defendant's  request  to  give 
an  Instruction  that: 

"You  are  instructed  that  the  crew  of  the  car  in  question  were 
not  required  to  exercise  the  highest  degree  of  care  to  avoid  injuring 
the  plaintiff  on  the  occasion  in  question,  but  were  only  required  to 
exercise  ordinary  care;  and  if  you  believe  from  the  evidence  in 
this  case,  under  the  instructions  of  the  court,  that  as  the  car 
approached  the  place  of  the  accident  it  was  being  operated  with 
ordinary  care,  and  that  the  motorman  of  the  car  in  question,  in  the 
exercise  of  reasonable  and  ordinary  care,  did  all  he  could  to  avoid 
the  accident  in  question  as  soon  as  it  was  apparent  or  ascertainable 
to  him,  In  the  exercise  of  reasonable  and  ordinary  care,  that  the 
wagon  in  question  was  upon  the  track,  or  getting  upon  or  near  the 
track  into  a  position  of  danger,  then  the  plaintiff  cannot  recover  in 
this  case/9 

2.  Appeal  and  error,  f  1560* — when  refusal  to  give  instruction 

improper.  Refusal  to  give  an  Instruction  requested  by  defendant 
In  regard  to  personal  interest  in  the  case  of  witnesses  is  improper 
where  such  instructions  have  been  given  on  behalf  of  plaintiff. 

3.  Damages,  §  128* — when  verdict  excessive.  Where  the  evi- 
dence tends  to  show  in  an  action  for  personal  injuries  that  the  only 
injury  received  by  plaintiff  was  a  sprained  ankle,  from  which  he 
soon  recovered,  a  verdict  of  $2,000  held  to  indicate  that  the  jury 
were  actuated  by  passion  and  prejudice. 

•See  Illinois  Notes  Dlsest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topi©  and  section  number. 
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David    Greenberg    et    aL,    Appellants,    v.    Dietrich 

Beinken  et  aL,  Appellees. 

Gen.  No.  21,436. 

Mechanics'  liens,  §  56* — when  right  enforceable  by  partnership 
containing  a  licensed  member.  The  fact  that  a  member  of  a  plumb- 
ing partnership  is  not .  licensed  in  accordance  with  the  Act  of 
July  1,  1897  (J.  &  A.  H  8530),  does  not  operate  to  prevent  the  en- 
forcement of  a  mechanic's  lien  for  plumbing  work,  where  one  part- 
ner was  a  licensed  plumber. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jesse 
A.  Baldwin,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.  Reversed  and  remanded  with  directions.  Opinion  filed 
January  8,  1916. 

Habold  J.  Finder,  for  appellants;  Robebt  W.  Mil- 
lab,  of  counsel. 

George  W.  Stockwell,  for  appellees. 

Mb.  Pbesiding  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 

By  this  appeal  complainants  seek  to  have  reversed 
a  decree  dismissing  for  want  of  equity  their  bill  filed 
to  enforce  a  mechanic's  lien  for  plumbing  work. 

We  are  not  favored  with  any  brief  or  argument  on 
behalf  of  the  defendants. 

The  cause  was  referred  to  a  master  in  chancery  with 
instructions  to  take  and  report  the  evidence  ' '  together 
with  his  conclusions  of  fact  pnd  of  law  thereupon." 
He  found  and  reported  that  David  Greenberg  and  Abe 
Levinson  were  in  business  as  partners ;  that  the  work 
in  question  had  been  performed  under  an  agreement 
with  them,  for  which  they  had  been  paid  in  part,  and 
that  there  was  a  balance  unpaid  of  $791.50  with  inter- 
est; that  Greenberg  was  a  licensed  plumber  and  that 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  CvmulattTe  Quarterly, 
topic  and  section  number. 
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Levinson  was  not.  The  master  concluded  as  a  matter 
of  law  that  because  Levinson  was  not  a  licensed 
plumber  the  complainants  are  not  entitled  to  recover, 
and  he  recommended  that  their  bill  be  dismissed.  Ex- 
ceptions to  the  report  having  been  overruled,  the  court 
entered  a  decree  dismissing  the  bill. 

Shall  complainants  be  denied  a  lien  because  Levin- 
son was  not  a  licensed  plumber?  The  act  providing 
for  the  licensing  of  plumbers  and  for  the  inspection  of 
plumbing,  in  force  July  1,  1897,  ch.  24,  Illinois  Stat- 
utes (Hurd),  p.  411  (J.  &  A.  If  8530),  provides  that 
"any  person  now  or  hereafter  engaged  in  or  work- 
ing at  the  business  of  plumbing  *  »  *  shall 
first  receive  a  certificate  thereof,  in  accordance  with 
the  provisions  of  this  act"  Then  follow  provisions 
for  an  examining  board  to  examine  any  person  desir- 
ing to  become  a  plumber  as  to  his  practical  knowledge 
of  plumbing,  house  drainage,  etc.,  and  if  the  board  is 
satisfied  that  the  applicant  is  competent  it  shall  issue 
a  certificate  to  him  authorizing  him  to  engage  in  the 
business  of  plumbing.  A  penalty  is  provided  for  any 
violation  of  the  act. 

In  Douglas  v.  People,  225  HI.  536,  the  constitution- 
ality of  this  act  was  upheld  as  an  act  "for  the 
protection  of  the  health,  comfort,  safety  or  welfare  of 
society. ' ' 

It  appears  from  the  evidence  that  in  the  conduct 
of  complainants'  business  Greenberg  had  exclusive 
charge  of  supervising  the  plumbing  work,  making 
sketches  for  the  installation  and  laying  out  the  job, 
and  had  charge  of  the  practical  part  of  the  work ;  that 
Levinson  was  not  a  plumber  and  never  did  any  plumb- 
ing work  and  was  not  familiar  with  it  and  had  no 
charge  or  supervision  over  it;  that  his  duties  were 
mainly  connected  with  office  work  and  bookkeeping, 
tending  to  the  payment  of  bills  with  supply  houses, 
keeping  the  pay  roll  book  with  the  names  of  employees, 
and  tending  to  the  distribution  of  their  pay  envelopes ; 
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that  he  also  did  the  collecting ;  that  he  had  nothing  to 
do  with  the  actual  plumbing  work  done  by  the  firm, 
either  in  planning  or  construction. 

We  do  not  find  a  decision  in  any  case  in  this  State 
directly  in  point.  In  Schnaier  v.  Navarre  Hotel  Co., 
182  N.  Y.  83,  the  Court  of  Appeals  had  under  consid- 
eration a  case  involving  facts  almost  identical  with 
those  now  before  us,  with  the  additional  fact  that  un- 
der the  New  York  statute  it  was  provided  that  "each 
and  every  member  of  the  firm  shall  have  been  regis- 
tered/ '  In  that  case,  as  here,  only  one  of  two  mem- 
bers of  the  firm  was  registered  and  he  attended  to  the 
plumbing  work.  The  other  member  was  the  financial 
man,  who  was  not  registered.  The  majority  of  the 
court  held  that  this  provision  of  the  statute  was  in- 
valid, saying: 

"It  prohibits  a  business  man,  with  financial  means 
and  business  ability,  and  a  registered  master  plumber, 
with  the  requisite  mechanical  skill,  from  uniting  the 
financial  and  business  ability  of  the  one  with  the 
energy  and  mechanical  skill  of  the  other  in  a  partner- 
ship for  conducting  a  legitimate  business.  The  right  to 
form  partnerships  for  the  conduct  of  business  has  ex- 
isted from  time  immemorial  and  any  interference  with 
-that  right  must  be  regarded  as  an  unwarranted  inter- 
ference with  individual  freedom  condemned  by  the 
Constitution.  The  feature  of  the  statute  to  which  I 
have  referred  would  deprive  a  firm  engaged  in  the 
plumbing  business,  composed  of  half  a  dozen  persons, 
from  enforcing  contracts  and  collecting  their  bills  for 
work  done  unless  they  could  show  that  each  and  every 
member  of  the  firm  was  a  registered  plumber,  and  if, 
as  in  this  case,  it  was  impossible  for  one  of  them  to 
become  registered,  the  firm  must  dissolve.  A  law  that 
produces  such  results  in  its  operation  cannot  be 
valid.' ' 

There  is  a  minority  opinion  concurring  in  the  judg- 
ment by  the  majority,  but  on  the  ground  that  under 
the  facts  in  the  case  the  statute  did  not  apply,  the 
minority  opinion  saying  that  the  unlicensed  partner 
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"may  contribute  his  capital,  or  his  clerical  services, 
to  the  business  concern  and  become  a  partner  and,  if 
not  a  plumber,  nor  proposing  to  act  as  a  master 
plumber  in  the  undertaking  of  the  concern,  the  act  has 
no  reference  to  him." 

On  November  11,  1756,  Lord  Mansfield  took  his 
place  as  Lord  Chief  Justice  of  the  Court  of  King's 
Bench.  The  first  case  in  which  he  pronounced  judg- 
ment was  Raynard  v.  Chase,  reported  in  volume  1  of 
Burrow's  Eeports,  page  2.  The  case  before  the  court 
was  an  action  of  debt  for  a  penalty  under  a  statute 
for  exercising  the  trade  of  a  brewer  without  having 
served  an  apprenticeship.  In  pronouncing  judgment 
Lord  Mansfield  stated  principles  so  applicable  to  the 
instant  case  that  we  quote  somewhat  in  full.  After 
finding  that  the  defendant  was  to  share  the  profits  with 
his  partner  and  was  liable  for  the  debts  of  the  partner- 
ship but ' '  never  acted  in  or  exercised  the  trade, ' '  Lord 
Mansfield  proceeded: 

"1st  This  is  a  penal  law;  2ndly,  It  is  in  restraint 
of  natural  right,  and  3dly,  It  is  contrary  to  the  gen- 
eral right  given  by  the  common  law  of  the  kingdom: 
I  will  add,  4thly,  The  policy  upon  which  the  act  was 
made  has  from  experience  become  doubtful.  Bad  and 
unskilful  workmen  are  rarely  prosecuted.  *  *  * 
The  general  policy  of  the  act  was  to  have  trades  car- 
ried on  by  persons  who  had  skill  in  them.  Now  here 
the  personal  skill  of  the  defendant  makes  no  real  dif- 
ference in  the  case.  For  the  person  who  is  skilful, 
acts  everything,  and  receives  no  directions  from  this 
man;  he  neither  did,  nor  was  to  interfere  *  *  *. 
In  many  considerable  undertakings,  it  is  absolutely 
necessary  to  take  in  persons  as  partners  to  share  the 
profits  and  risque  the  loss.  And  the  general  usage 
and  practice  of  mankind  ought  to  have  weight  in  de- 
terminations of  this  sort,  affecting  trade  and  com- 
merce, and  the  manner  of  carrying  them  on.  It  is 
notorious  that  many  partnerships  are  entered  into, 
upon  the  foundation  of  one  partner  contributing  in- 
dustry and  skill,  and  the  other  money." 

Vol.  cxcvu  si 
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The  reasoning  of  these  cases  is  based  on  considera- 
tions of  justice.  It  manifestly  would  be  unjust  to  de- 
prive complainants  of  compensation  for  their  work 
merely  because  one  of  the  partners,  who  does  only  the 
clerical  or  office  work,  is  not  a  licensed  plumber.  Com- 
plainants are  entitled  to  their  lien,  and  the  decree  is 
reversed  and  the  cause  remanded  with  directions  to 
enter  a  decree  giving  complainants  a  lien  in  accord- 
ance with  the  prayer  of  their  bill  for  the  amount  which 
the  master  found  to  be  unpaid,  with  interest  as  stated 
in  the  master's  report. 

Reversed  and  remanded  with  directions. 


Bentley,  Hurray  &  Company,  Plaintiff  in  Error,  y. 
LaSalle  Street  Trust  &  Sayings  Bank,  Defendant 
in  Error. 

Gen.  No.  21,091. 

1.  Banks  and  banking,  f  146*— -when  payment  of  check  on 
forged  indorsement  constitutes  conversion,  A  bank  paying  a  check 
drawn  on  It  on  a  false  or  forged  indorsement  is  liable  to  the  payee, 
for  conversion. 

2.  Trover  and  conversion,  §  11* — when  maintainable  for  nego- 
tiable paper.    Trover  may  be  maintained  for  notes  and  bills. 

3.  Tbovee  and  conversion,  §  47* — what  measure  of  damages  for 
conversion  of  negotiable  paper.  In  an  action  of  trover  for  notes 
and  bills,  the  measure  of  damages  is,  prima  facie,  the  amount  of 
the  face  value  of  the  paper. 

4.  Bills  and  notes,  §  154* — when  forged  indorsement  does  not 
pass  title.  A  forged  indorsement  does  not  pass  title  to  commercial 
paper  negotiable  only  by  indorsement  and  does  not  justify  the  pay- 
ment of  such  paper. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  Court- 
net,  Judge, '  presiding.  Heard  in  this  court  at  the  March  term, 
1915.    Reversed  and  judgment  here.    Opinion  filed  January  3,  1916. 


i 

•See  Illinois  Note*  Digest,  Vols.  XI  to  XV.  and  CumoUttYe  Quarterly, 
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Mayer,  Meyer,  Austrian  &  Platt,  for  plaintiff  in 
error. 

William  S.  Miller  and  F.  H.  Bengel,  for  defend- 
ant in  error. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

This  writ  of  error  brings  in  review  a  judgment  of 
nU  capiat  rendered  in  an  action  by  plaintiff  in  error, 
a  corporation,  against  defendant  in  error  for  the  con- 
version of  three  checks,  amounting  in  all  to  $354, 
drawn  by  George  Kleine  to  the  order  of  plaintiff  on  de- 
fendant's predecessor,  the  LaSalle  Street  National 
Bank.  The  checks  were  the  property  of  plaintiff  and 
were  paid  by  the  bank  on  which  they  were  drawn  and 
returned  to  the  drawer.  They  were  indorsed  in  the 
name  of  the  plaintiff  by  one  Bobertson,  who  had  no 
authority  to  indorse  the  same.  The  custody  of  the 
checks  was  delivered  by  Kleine  to  the  plaintiff  to  en- 
able the  plaintiff  to  introduce  the  same  in  evidence  at 
the  trial  of  the  cause.  The  defendant  bank  took  over 
the  assets  and  assumed  the  liabilities  of  the  LaSalle 
Street  National  Bank. 

The  controlling  question  in  the  case  is  whether  the 
LaSalle  Street  National  Bank,  having  acquired  pos- 
session of  the  checks  through  false  or  forged  indorse- 
ment, was  liable  to  the  payee  for  their  conversion.  The 
principal  contention  of  defendant  in  error  is  that  there 
was  no  conversion  by  its  predecessor,  the  LaSalle 
Street  National  Bank,  of  the  checks,  or  misappropria- 
tion of  the  proceeds  thereof. 

We  are  of  the  opinion  that  when  Bobertson  handed 
a  check  to  the  La  Salle  Street  National  Bank  and  was 
paid  the  amount  thereof,  the  bank  converted  such 
check.  In  McCombie  v.  Davis,  5  East,  538,  540,  Lord 
Ellenbo rough  said: 
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"  A  man  is  guilty  of  conversion  who  takes  my 'prop- 
erty by  assignment  from  another  who  has  no  author- 
ity to  dispose  of  it.  For  what  is  that  but  assisting 
that  other  in  carrying  his  wrongful  act  into  effect  !" 

Trover  may  be  maintained  for  notes  and  bills,  and 

the  measure  of  damages  is  prima  facie,  the  amount  of 
their  face.  It  is  well  settled  that  a  forged  indorsement 
does  not  pass  title  to  commercial  paper  negotiable  only 
by  indorsement  and  does  not  justify  the  payment  of 
such  paper.  Graves  v.  American  Exchange  Bank,  17 
N.  Y.  205 ;  People  v.  Bank  of  North  America,  75  N.  Y. 
547;  Robinson  v.  Chemical  Nat  Bcmk,  86  N.  Y.,404; 
Shaffer  v.  McKee,  19  Ohio  St.  526;  Fine  Arts  Sojciety 
v.  Union  Bank,  12  Q.  B.  Div.  705 ;  Ranch  v.  Fort  Dear- 
born Nat.  Bank,  223  111.  507. 

In  Williams  v.  Wall,  60  Mo.  318,  the  plaintiff  was 
the  owner  of  a  draft,  which  one  Bailey  won  from  him 
at  gambling.  Bailey  indorsed  it  over  to  the  defendant, 
who  had  knowledge  of  the  facts.  The  defendant  col- 
lected the  proceeds  of  the  draft  and  the  plaintiff  sued 
him  in  conversion.  The  statute  of  Missouri  makes 
absolutely  void  the  indorsement  of  negotiable  instru- 
ments made  in  connection  with  gambling  transactions. 

The  court  said : 

1 '  A  wrongful  taking  or  assumption  of  a  right  to  con- 
trol or  dispose  of  property  constitutes  a  conversion; 
indeed  any  wrongful  act  which  negatives  or  is  incon- 
sistent with  the  plaintiff's  right  is  per  se  a  conversion. 
*  *  *  The  authorities  are  not  wanting  *  *  * 
that  the  same  liability  attaches  to  the  unauthorized 
act,  whether  the  actor  was  conscious  of  the  wrong  he 
was  committing  or  not." 

To  the  same  effect  is  Chapin  v.  Bake,  57  HI.  295, 
where  Dake  lost  in  gambling  two  drafts  for  $1,000 
each,  indorsed  the  same  and  delivered  them  to  Don- 
aldson, and  they  subsequently  came  irfto  the  hands  of 
Chapin  &  Gore,  indorsees  and  bona  fide  holders,  and 
it  was  held  that  the  indorsement  of  the  drafts  was 
void,  and  that  the  property  in  them  was  still  in  Dake. 
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In  Brannan's  Negotiable  Instruments  Law  (2nd  Ed.), 
in  a  note  to  section  189,  the  author  refers  to  the  case 
of  Baltimore  &  0.  R.  Co.  v.  First  Nat.  Bank,  102  Va. 
753,  and  says : 

"A  drawee  bank  paid  and  charged  to  the  account 
of  the  drawer  checks  indorsed  by  an  agent  of  payee 
who  had  no  authority  to  indorse  or  collect  checks,  and 
who  appropriated  the  money.  Held,  that  the  bank 
was  not  liable  to  the  payee  in  assumpsit  for  money  had 
and  received.  *  *  *  It  would  seem  that  the  plain- 
tiff misconceived  his  remedy  and  that  he  should  have 
sited  the  bank  for  conversion  of  checks  belonging  to 
him,    Ellery  v.  People's  Bank,  114  N.  Y.  Supp.  108." 

The  cases  cited  and  relied  on  by  counsel  for  ap- 
pellee; National  Bank  of  Republic  v.  Millard,  10  Wall. 
(U.  S.)  152,  First  Nat.  Bank  v.  Whitman,  94  U.  S.  343, 
and  Rauch  v.  Bankers  Nat.  Bank,  143  111.  App.  625, 
are  all  cases  where  the  payee  of  the  check  brought 
assumpsit,  and  ijt  vas  held  that  because  of  the  lack  of 
contractual  relations  between  the  payee  and  drawee 
assumpsit  could  not  be  maintained,  and  have  no  appli- 
cation to  a  case  where  the  payee  alleges  the  conversion 
of  the  checks. 

In  our  opinion  the  plaintiff  is  entitled  to  recover 
from  the  defendant  the  amount  of  the  checks  and  in- 
terest thereon,  and  the  judgment  is  reversed  and  judg- 
ment entered  here  for  $450.35  and  the  costs  in  this 
court* 

Reversed  and  judgment  here  for  four  hundred  and 
fifty  dollars  and  thirty-five  cents  ($450.35). 
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Chicago  Sayings  Bank  &  Trust  Company,  Complainant. 
Northern  Trust  Company,  Executor,  Appellant,  v. 
Louis  M.  Cohn,  Appellee. 

Gen.  No.  21,254. 

1.  Gifts,  §  30* — what  requisite  to  constitute  gift  causa  mortis. 
To  constitute  a  valid  gift  causa  mortis  it  must  have  been  made  with 
a  view  to  the  donor's  death  from  present  Illness,  or  from  external 
and  apprehended  peril,  the  donor  must  die  of  that  ailment  or  peril, 
and  there  must  be  a  delivery. 

2.  Gifts,  f  34* — when  delivery  to  .  third  person  sufficient.  The 
delivery  to  a  third  person  for  the  benefit  of  the  donee  is  as  effective 
as  though  it  had  been  made  directly  to  the  donee. 

3.  Gifts,  §  34* — when  third  person  presumed  to  be  trustee  of 
donor.  The  third  person  to  whom  delivery  is  made  for  the  benefit 
of  the  donee  Is  presumed,  in  the  absence  of  a  contrary  showing,  to 
be  the  trustee  of  the  donor. 

4.  Gifts,  §  30* — when  acceptance  presumed.  Where  a  gift  is 
beneficial  to  a  donee  and  imposes  no  burden  upon  him,  acceptance 
by  him  is  presumed  as  a  matter  of  law. 

5.  Gifts,  f  30* — when  bank  book  subject  of  gift  causa  mortis. 
A  savings  bank  book  is  a  proper  subject  of  donation  causa  mortis. 

6.  Gifts,  §  37* — when  evidence  of  written  instrument  and  dec- 
larations by  donor  admissible.  In  a  proceeding  to  establish  a  gift 
causa  mortis  of  a  savingB  bank  book,  a  document  written  by  the 
donor  and  placed  in  her  safety  deposit  box  stating  a  gift  of  the 
book  to  the  claimant  and  evidence  of  declaration  of  the  donor  to 
a  third  person  of  the  gift  to  the  claimant,  while  not  sufficient  to 
establish  the  gift,  are  admissible  in  corroboration  of  other  evidence 
tending  to  establish  it. 

7.  Gifts,  §  34* — when  delivery  at  time  of  gift  causa  mortis  es- 
sential. Delivery  at  the  time  of  making  of  the  gift  causa  mortis 
is  essential  to  establish  the  factum  of  a  gift  causa  mortis,  delivery 
and  not  possession  being  material. 

8.  Gifts,  §  37* — when  circumstantial  evidence  admissible  to  show 
delivery  of  possession.  Delivery  of  possession  may  be  proved  by 
circumstantial  evidence  in  a  proceeding  to  establish  a  gift  causa 
mortis. 

9.  Gifts,  §  37* — when  evidence  insufficient  to  establish  gift  causa 
mortis.    In  a  proceeding  to  establish  a  gift  causa  mortis  of  a  bank 

•See  Illinois  Not**  Digest,  Volt.  XI  to  XV,  and  Cumulative  Quarterly,  wnt 
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book,  evidence  examined  and  held  insufficient  to  establish  a  gift 
causa  mortis. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Charles  M.  Foell,  Judge,  presiding.  Heard  In  this  court  at  the 
March  term,  1915.  Reversed  and  remanded  with  directions.  Opin- 
ion filed  January  3,  1916.  Certiorari  denied  by  Supreme  Court 
(making  opinion  final). 

Culver,  Andrews,  King  &  Cook,  for  appellant. 
Mancha  Bruggemeyer,  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

The  question  presented  by  the  record  is  the  validity 
of  an  alleged  gift  causa  mortis  by  Regina  Watson  to 
her  brother,  Louis  M.  Cohn.  Mrs.  Watson  died  July 
31,  1913.  She  had  on  deposit  in  the  Chicago  Savings 
Bank  &  Trust  Company  funds  amounting,  with  inter- 
est to  the  date  of  her  death,  to  $2,231.56,  and  had  a  sav- 
ings bank  pass  book  in  which  the  deposit  of  such  funds 
was  entered.  The  bank  book  and  the  fund  represented 
thereby  were  claimed  by  Louis  M.  Cohn  as  donee  and 
by  the  Northern  Trust  Company  as  executor  of  the 
will  of  Mrs.  Watson.  The  Savings  Bank  filed  its  bill 
of  interpleader  against  the  claimants  of  the  fund.  An 
interlocutory  decree  of  interpleader  was  entered  and 
the  claimants  answered  the  bill,  each  claiming  the 
fund  and  denying  that  the  other  was  entitled  to  it. 
The  court  by  its  decree  found  that  Louis  M.  Cohn  was 
the  owner  of  the  fund  and  entered  a  final  decree  in  his 
favor.  From  that  decree  the  executor  prosecutes  this 
appeal. 

Cohn  introduced  two  items  of  documentary  evidence 
and  his  own  testimony  and  that  of  one  other  witness, 
Miss  Lunt.  Mrs.  Watson  went  to  St.  Luke's  Hospital 
July  28th  for  an  operation  and  died  there  July  31st. 
Miss  Lunt  testified  that  July  26th  Mrs.  Watson  told 
her  she  was  going  to  leave  her  house,  lot  and  money  to 
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her  brother,  Louis  M.  Cohn;  that  witness  saw  her  but 
once  afterwards,  that  was  the  day  before  she  died ;  that 
she  was  then  very  low  and  they  had  no  talk  with  each 
other;  that  after  she  left  Mrs.  Watson's  room  she 
went  to  the  room  of  the  wife  of  Louis  M.  Cohn  in  the 
hospital,  and  Mrs.  Cohn  gave  witness  a  ring  that  she 
said  Mrs.  Watson  had  asked  her  to  give  to  wit- 
ness, and  told  her  that  Mrs.  Watson  had  given  her 
"a  book,  a  package"  to  give  to  her  husband.  Mr. 
Cohn  ^testified  that  he  received  the  savings  bank  pass 
book  from  his  wife  at  St.  Luke's  Hospital  immediately 
after  the  death  of  Mrs.  Watson.  The  documents  in- 
troduced in  evidence  were,  first,  the  pass  book,  and, 
second,  the  following  document: 

' l  Chicago. 

"I  give  and  bequeath  to  my  brother  Louis  M.  Cohn, 
of  Chicago,  the  contents  of  my  savings  Batik  Book  No- 
1725  of  the  Chicago  Savings  Bank  &  Trust  Company 
containing  the  sum  of  Twenty-two  hundred  and  thirty- 
one  Dollars  and  Fifty-six  Cents. 

Begina  Watson. 
Witnessed  by 

Helen  G.  Carpenter, 
Hubbard  Woods,  111. 
Chicago,  July  28,  1913." 

This  document,  it  is  admitted,  was  written  by  Mrs. 
Watson  and  placed  in  a  safety  deposit  box  rented  by 
her,  where  it  was  found  by  the  executor  when  the  box 
was  opened  after  her  death. 

1 1  To  constitute  a  valid  gift  causa  mortis  three  things 
are  essential.  It  must  be  made  (1)  with  a  view  to 
the  donor's  death  from  present  illness,  or  from  ex- 
ternal and  apprehended  peril;  (2)  the  donor  must  die 
of  that  ailment  or  peril;  (3)  there  must  be  a  delivery." 
3  Wait's  Actions  and  Defenses,  502.  The  evidence 
establishes  two  of  the  requisites  of  a  valid  gift  causa 
martis,  viz.:  Impending  death  from  present  ailment, 
and  that  the  donor  died  of  that  ailment.    The  control- 
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ling  question  in  the  case  is  as  to  the  third  requisite, 
and  our  conclusion  must  turn  on  the  question  whether 
the  facts  constitute  or  show  a  valid  delivery  of  the 
property.  We  agree  with  the  contention  of  appellee 
that  in  determining  this  question  the  following  rules 
of  law  are  applicable:  (1)  The  delivery  to  a  third 
person  for  the  benefit  of  the  donee  is  as  effective  as 
though  it  had  been  made  directly  to  the  donee.  Devol 
v.  Dye,  123  Ind.  321 ;  Caylor  v.  Caylor's  Estate,  22  Ind. 
App.  666,  52  N.  E.  465.  (2)  The  person  to  whom  the 
delivery  is  made  is  presumed,  in  the  absence  of  a  con- 
trary showing,  to  be  the  trustee  of  the  donor.  Varley 
v.  Sims,  100  Minn.  331,  8  L.  R.  A.  (N.  S.)  828;  Johnson 
v.  Colley,  101  Va.  414.  (3)  When  a  gift  is  beneficial 
to  a  donee  and  imposes  no  burden  on  him,  acceptance 
by  him  is  presumed  as  matter  of  law.  Varley  v.  Sims, 
supra.  (4)  A  savings  bank  book  is  a  proper  subject 
of  a  donation  causa  mortis.  Van  Wagenen  v.  Bon/not, 
72  N.  J.  Eq.  143,  65  Atl.  239.  (5)  The  person  to  whom 
the  delivery  is  made  is  presumed,  in  the  absence  of  a 
contrary  showing,  to  be  the  trustee  of  the  donor. 
Varley  v.  Sims,  supra;  Johnson  v.  Colley,  supra. 

The  document  written  by  Mrs.  Watson  and  placed 
in  her  safety  deposit  box,  and  the  testimony  of  Miss 
Lunt  as  to  the  declaration  of  Mrs.  Watson,  are  not 
sufficient  to  establish  the  gift,  but  they  are  admissible 
in  corroboration  of  other  evidence  tending  to  establish 
the  gift.  Ridden  v.  Thrall,  125  N.  Y.  572,  11  L.  R.  A. 
684.  There  is  no  direct  evidence  in  the  record  of  a 
delivery  of  the  pass  book  to  Mrs.  Cohn.  She  had  it 
in  her  possession  immediately  after  the  death  of  Mrs. 
Watson,  and  Miss  Lunt  testified  that  the  day  before 
she  delivered  to  witness  a  ring  which  she  said  Mrs. 
Watson  had  asked  her  to  give  to  witness,  and  that 
Mrs.  Cohn  said  Mrs.  Watson  had  given  her  "a  book, 
a  package,"  for  her  brother.  Mrs.  Watson  was  very 
low  and  unable  to  talk  when  Miss  Lunt  saw  her  the 
day  before  her  death.    Mrs.  Cohn  was  her  sister-in-law 


330  Appellate  Courts  of  Illinois. 

Chicago  Savings  Bk.  ft  Trust  Co.  v.  Conn,  197  111.  App.  326. 

and  occupied  a  room  adjoining  the  one  occupied  by 
Mrs.  Watson.  She  might  properly  have  taken  into 
her  custody  any  article  of  value  which  Mrs.  Watson 
had  in  her  room,  and  the  fact  that  she  had  in  her  care 
and  custody  the  pass  book  does  not  prove  that  the 
book  was  delivered  to  her  by  Mrs.  Watson. 

Delivery  at  the  time  of  making  a  gift  is  essential  to 
establish  the  factum  of  a  gift  causa  mortis.  It  is  not 
the  possession  of  the  donee,  but  the  delivery  to  him 
that  is  material.  Dickeschied  v.  Exchange  Bank,  28 
W.  Va.  340.  Delivery  of  possession,  like  any  other 
fact,  may  be  proved  by  circumstantial  evidence;  but 
in  this'  record  there  is  no  evidence,  either  direct  or  cir- 
cumstantial, that  proves  delivery  of  possession  of  the 
book  or  the  fund  thereby  represented  by  Mrs.  Watson 
to  Mrs.  Cohn,  and  the  evidence  therefore,  in  our  opin- 
ion, is  insufficient  to  establish  a  gift  of  the  pass  book 
as  a  gift  causa  mortis. 

The  decree  of  the  Superior  Court  is  reversed  and 
the  cause  remanded  to  that  court  with  directions  to 
enter  a  decree  that  the  fund  of  $2,325.70  deposited  with 
the  clerk  of  that  court  by  the  complainant,  the  Chicago 
Savings  Bank  &  Trust  Company,  is  the  property  of 
the  Northern  Trust  Company  as  executor  of  the  will 
of  Regina  Watson,  deceased,  and  directing  that  the 
clerk  pay  over  to  said  executor  said  fund  of  $2,325.70, 
and  that  said  Northern  Trust  Company,  executor,  etc., 
recover  of  said  Louis  M.  Cohn  its  costs  in  said  Su- 
perior Court. 

Reversed  and  remanded  with  directions. 


1 
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Howard  S.  Gemmill,  Administrator,  Appellant,  t.  Peo- 
ples Gas  Light  and  Coke  Company  et  al.,  Defend- 
ants.   Annie  E.  Smith,  Executrix,  Appellee. 

Gen.  No.  21,272. 

1.  Abatement  and  revival,  §  3* — when  cause  of  action  survives 
against  personal  representative.  The  cause  of  action  under  the 
Campbell  Act  survives  against  the  personal  representative  of  the 
person  whose  wrongful  act  caused  the  death. 

2.  Abatement  and  revival,  §  65* — when  right  of  action  survives 
against  surviving  defendant.  Under  sections  12  and  13  of  the 
Abatement  Act  (J.  ft  A.  ff  12,  13),  in  a  case  of  two  defendants, 
the  right  of  action,  if  the  cause  of  action  survives,  survives  against 
a  surviving  defendant  and  not  against  the  personal  representative 
of  the  deceased  defendant 

McSurely,  P.  J.,  dissenting. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Clar- 
ence N.  Goodwin,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.    Affirmed.    Opinion  filed  January  3,  1916. 

Earl  J.  Walker,  for  appellant. 
Bulkley,  More  &  Tallmadge,  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

September  26, 1912,  Hans  Hanson  was  killed  through 
the  alleged  negligence  of  Alanson  D.  Smith  and  the 
Peoples  Gas  Light  and  Coke  Company.  February  26, 
1913,  Gemmill  as  administrator  of  Hanson  brought  his 
action  in  the  Superior  Court  of  Cook  county  under  the 
Campbell  Act  against  Smith  and  the  gas  company. 
The  gas  company  was  not  served  with  process  until 
April  1,  1914.  February  27,  1914,  more  than  a  year 
after  the  death  of  Hanson,  Smith  died.  June  30th, 
plaintiff  suggested  the  death  of  Smith  and  a  summons 
was  issued  to  Grundy  county  for  his  executors  and 

•See  Illinois  Notes  Direst,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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served  on  Annie  E.  Smith,  one  of  >the  executors  of  his 
will.  She  filed  a  plea  setting  up  her  residence  in 
Grundy  county ;  that  Alanson  D.  Smith  died  February 
24,  1914,  more  than  a  year  after  the  death  of  Hanson, 
and  while  the  gas  company  was  still  a  defendant  to  the 
suit ;  that  his  death  was  suggested  and  brought  to  the 
attention  of  the  court.  To  this  plea  plaintiff  de- 
murred, his  demurrer  was  overruled,  and  he  electing 
to  abide  by  his  demurrer,  the  suit  was  dismissed,  and 
he  appealed. 

The  cause  of  action  under  the  Campbell  Act  sur- 
vives against  the  personal  representative  of  the  person 
whose  wrongful  act  causes  the  death.  Devine  v.  Healy, 
241  111.  34. 

The  only  question  we  deem  it  necessary  to  consider 
is  whether  the  plaintiff  had  the  right  to  proceed  in 
the  same  suit  against  any  one  except  the  surviving  de- 
fendant. Section  12  of  the  Abatement  Act  (J.  &  A. 
If  12)  provides: 

"When  there  are  several  plaintiffs,  petitioners  or 
complainants  or  defendants  in  an  action,  proceeding  or 
complaint,  in  law  or  equity,  the  cause  of  which  sur- 
vives, and  any  of  them  die  before  final  judgment  or  de- 
cree, the  action,  proceeding  or  complaint  shall  not  on 
that  account  abate,  but  such  death  may  be  suggested 
on  the  record  and  the  cause  proceed  at  the  suit  of 
the  surviving  plaintiff,  petitioner  or  complainant,  or 
against  the  surviving  defendant,  as  the  case  may  be, 
in  all  cases  as  if  such  persons  had  been  originally  sole 
parties  to  the  suit." 

In  this  case  the  plaintiff  attempted  to  proceed,  not 
against  the  surviving  defendant,  but  against  the  exec- 
utor of  the  deceased  defendant.  Section  13  (J.  &  A. 
fl  13)  provides  that: 

"If  in  the  case  mentioned  in  the  preceding  section 
all  the  plaintiffs,  petitioners  or  complainants  or  all  the 
defendants  die,  the  cause  may  be  prosecuted  or  de- 
fended by  or  against  the  heir,  devisee,  executor  or  ad- 
ministrator to  or  against  whom  the  cause  survives  of 
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the  last  surviving  plaintiff,  petitioner,  complainant  or 
defendant,  respectively,  in  like  manner  as  if  the  sur- 
vivor had  been  originally  the  only  plaintiff,  petitioner, 
complainant  or  defendant/ ' 

Sections  12  and  13  of  the  Abatement  Act  (J,  &  A. 
flfl  12, 13)  do  not  attempt  to  provide  what  causes  of  ac- 
tion shall  survive,  but  relate  to  the  right  of  action,  and 
provide  by  whom  and  against  whom  the  suit  may  be 
prosecuted  in. case  of  the  death  of  one  of  the  defend- 
ants, where  the  cause  of  action  survives.  We  think 
that  under  the  statute  it  is  clear  that  in  a  case  of  two 
defendants,  the  right  of  action,  if  the  cause  of  action 
survives,  survives  against  the  surviving  defendant, 
and  not  against  the  personal  representative  of  the  de- 
ceased defendant. 

It  follows  from  what  has  been  said  that  in  our  opin- 
ion the  Superior  Court  properly  overruled  the  de- 
murrer of  plaintiff  to  the  plea  of  the  defendant  execu- 
trix, and  the  judgment  is  affirmed. 

Affirmed. 

Mb.  Presiding  Justice  McStjrely  dissenting:  I 
read  sections  11,  12  and  13  (J.  &  A.  flff  11-13)  as  per- 
missive, as  indicated  by  the  word  "may"  in  each  sec- 
tion. Upon  the  death  of  one  defendant,  plaintiff  could, 
after  dismissing  as  to  the  living  defendant,  proceed 
under  section  11,  or  without  dismissing  continue  under 
section  12.  To  construe  section  12  as  mandatory  is  to 
make  it  operate  as  a  statute  of  abatement  as  to  any 
defendant  dying  after  one  year  from  the  death  of 
plaintiff's  decedent;  considered  in  connection  with  sec- 
tion 11,  I  do  not  think  this  was  the  intention  of  the 
Legislature.  Remedial  statutes  are  to  be  construed 
liberally. 
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r    Maud  Eacutt,  Appellee,  y.  Isaac  Eacutt,  Appellant. 
Gen.  No.  21,381.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Charles  M.  Foell,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1915.    Affirmed.    Opinion  filed  January  3,  1916. 

Statement  of  the  Case. 

Bill  for  divorce  by  Maud  Eacutt,  complainant, 
against  Isaac  Eacutt,  defendant,  alleging  extreme  and 
repeated  cruelty  and  praying  for  divorce  and  alimony. 
The  defendant  was  personally  served,  did  not  appear, 
and  an  order  of  default  was  entered  for  failure  to  ap- 
pear July  8, 1914.  July  22nd  the  cause  was  heard  and 
a  decree  of  divorce  entered  and  an  order  that  defend- 
ant pay  complainant  $75  per  month  alimony.  July 
31st  defendant  filed  his  motion  to  vacate  the  decree, 
set  aside  the  default  of  defendant  and  give  him  leave 
to  answer.  The  hearing  of  the  motion  was  continued, 
and  February  15,  1915,  the  motion  was  denied,  and 
from  that  order  this  appeal  is  prosecuted. 

In  his  affidavit  in  support  of  his  motion  defendant 
stated  that  the  decree  of  divorce  was  entered  during 
his  absence  from  the  State.  On  the  hearing  of  the 
motion  it  was  admitted  that  at  the  time  of  the  hearing 
of  the  bill  for  divorce,  defendant  was  in  the  court 
house  and  spoke  to  the  witnesses.  The  ground  on 
which  defendant  asked  the  court  to  vacate  the  decree 
of  divorce  was  that  complainant  had  been  guilty  of 
adultery  during  the  marriage. 

Chables  E.  Napier  and  Elliott  R.  Goldsmith,  for 
appellant 

Bbtjndage,  Landon  &  Holt,  for  appellee. 
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Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

L  Equity,  §  539  *—w>hen  decree  not  vacated  to  set  up  in  defense 
matter  not  set  up  in  answer.  A  decree  will  not  be  vacated  to 
permit  defendant  to  set  up  a  defense  to  the  bill  in  a  matter  not  set 
up  by  answer. 

2.  Equity,  (  639* — when  decree  not  vacated  on  around  of  newly- 
discovered  evidence.  Where  the  affidavits  filed  in  support  of  a  mo- 
tion to  vacate  a  decree  on  the  ground  of  newly-discovered  evidence 
fall  to  show  that  the  defendant  could  not  have  discovered  the 
testimony  in  time  for  the  hearing  by  the  use  of  reasonable  diligence, 
the  motion  is  properly  denied. 


Lottie  E.  Fish,  Appellee,  y.  William  H.  Fish, 

Appellant. 

Gen.  No.  21,295.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Charles 
M.  Walker,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.     Affirmed.     Opinion  filed  January  3,  1916. 

Statement  of  the  Case. 

Appeal  by  the  defendant,  William  H.  Fish,  from  a 
decretal  order  entered  November  21,  1914,  adjudging 
hifti  guilty  of  contempt  in  failing  to  pay  to  complainant 
$228,  the  amount  of  alimony  decreed  to  her  July  10, 
1910,  at  the  rate  of  $12  per  month  from  March,  1913. 
By  a  former  order  entered  October  10, 1913,  defendant 
was  adjudged  guilty  of  contempt  in  failing  to  pay  the 
alimony  decreed  to  complainant  up  to  and  including 
March,  1913.    From  that  order  he  prosecuted  a  writ 

^ ^— ^— ^ i^_^—  ■  ■     — — ^—       i  »■■■■■■«■   ■  i^^^— — ^» 

•See  Illinois  Notes  Direst,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  asm* 
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of  error  to  the  Appellate  Court  and  the  order  was 
affirmed  October  5,  1915.  See  Fish  v.  Fish,  194  HI. 
App.  521. 

William  H.  Fish,  pro  se,  and  E.  M.  Seymour,  for 
appellant. 

Fred  A.  Bangs,  for  appellee ;  Richard  H.  Colby,  of 
counsel. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Judgment,  §  648* — token  judgment  not  merged  in  bond.  A 
judgment  adjudging  one  guilty  of  contempt  in  failing  to  pay  ali- 
mony decreed  to  complainant  is  not  merged  in  the  bond  filed  there- 
under, nor  is  the  debt  thereby  satisfied. 

2.  Appeal  and  error,  §  709* — when  issue  of  writ  of  error  does 
not  stop  further  proceeding.  The  fact  that  a  writ  of  error  has  been 
Issued  in  a  proceeding  to  adjudge  defendant  guilty  of  contempt  in 
failing  to  pay  alimony,  and  has  been  made  a  supersedeas,  does  not 
prevent  complainant  from  further  proceeding  to  collect  subsequently 
accruing  instalments  of  alimony. 

•8m  Illinois  Notes  Direst,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 
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In  re  Estate  of  Joseph  Gorlewicz,  Deceased. 
On  Appeal  of  Mary  Gorlewicz,  Appellant,  v.  Henry  A. 

Fowler,  Administrator,  Appellee. 

Gen.  No.  21,318.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John  Mo 
Nutt,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.  Reversed  and  remanded  with  directions.  Opinion  filed  Janu- 
ary 3,  1916. 

Statement  of  the  Case. 

Proceeding  by  Henry  A.  Fowler,  administrator  of 
the  estate  of  Joseph  Gorlewicz,  deceased,  against 
Mary  Gorlewicz. 

The  Probate  Court  entered  a  rule  on  defendant, 
Mary  Gorlewicz,  to  show  cause  why  she  had  not  com- 
plied with  an  order  of  that  court  directing  her  to  turn 
over  to  the  administrator  of  the  estate  of  Joseph  Gor- 
lewicz certain  personal  property  and  a  saloon  license, 
or  $2,000  received  on  a  sale  of  the  same.  On  the  hear- 
ing a  rule  was  entered  directing  her  to  pay  over  to 
the  administrator  $2,000.  From  such  order  she  ap- 
pealed to  the  Circuit  Court.  On  the  hearing  in  that 
court  the  following  order  was  entered  following  cer- 
tain findings : 

"Therefore,  it  is  considered  by  the  court  that  the 
appellant,  Mary  Gorlewicz,  take  nothing  by  her  afore- 
said action,  and  that  the  administrator  of  the  estate 
of  Joseph  Gorlewicz  go  hence  without  day  and  do 
have  and  recover  of  and  from  the  appellant,  Mary 
Gorlewicz,  the  sum  of  two  thousand  dollars,  together 
with  his  costs  and  charges  in  this  behalf  expended  and 
have  execution  therefor." 

The  evidence  showed  that  Joseph  Gorlewicz  died 
May  4,  1911,  and  had  at  the  time  of  his  death  a  dram- 
shop license  which  expired  October  31,  1911.  The  ap- 
pellant carried  on  the  dramshop  after  his  death,  and 
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October  27,  1911,  made  application  for  a  dramshop 
license  for  six  months  beginning  November  1st,  and 
one  was  issued  to  her  by  the  City  of  Chicago.  Feb- 
ruary 13,  1912,  she  sold  the  license  so  issued  to  her 
for  $2,000. 

P.  E.  O'Neil,  for  appellant 

No  appearance  for  appellee. 

Mb.  Justice  Baker  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Executors  and  administrators,  (  62* — when  evidence  insufficient 
to  show  that  property  constitutes  asset  of  estate.  In  a  proceeding 
to  compel  one  to  turn  over  to  the  administrator  of  an  estate  cer- 
tain personal  property  and  a  saloon  license,  or  the  price  received 
by  sale  of  the  license,  as  property  of  the  estate,  evidence  examined 
and  held  insufficient  to  show  that  the  license  in  question  was  not 
the  property  of  defendant. 


Frank   H.  Jones,   Trustee,   Appellant,   t.   Louis   W. 

Parker  et  al.,  Appellees. 

Gen.  No.  21,328.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Will- 
iam E.  Dever,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.    Affirmed.    Opinion  filed  January  3,  1916. 


Statement  of  the  Case. 

Action  for  deceit  by  Frank  H.  Jones,  trustee  in 
bankruptcy  of  the  estate  of  Benezette  Williams,  and 
Charles  MacRitchie,  copartners  as  Williams  &  Mac- 

•8ee  Illlnol*  Note*  Direst,  Vol*.  XI  to  XV,  and  Cumulative  Quarterly, 
toolc  and  section  number. 
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Eitchie,  plaintiff,  against  Louis  W.  Parker  and  Liv- 
ingston Dickason,  surviving  partners  of  the  firm  of 
Dorwin  &  Company  (composed  of  defendants  and  W. 
E.  Dorwin),  defendants. 

From  a  judgment  of  nil  capiat,  entered  on  a  directed 
verdict,  plaintiff  appeals. 

The  following  facts  appear:  A  certain  railroad 
company  was  engaged  in  constructing  a  railroad  over 
the  Atchafalaya  River  in  Louisiana.  On  each  side  of 
the  river  was  a  swamp  through  which  an  embankment 
three  or  four  miles  long  had  to  be  constructed  to  ele- 
vate the  tracks.  This  embankment  on  the  west  side 
of  the  river  extended  from  the  high  ground  at  engi- 
neer's  station  829  to  the  west  bank  of  the  river, 
engineer's  station  1054.  The  embankment  on  the  east 
side  extended  from  station  1059  at  the  east  bank  of  the 
river  east  to  station  1707,  where  it  reached  the  high 
ground.  October  9,  1907,  Dorwin  &  Company,  entered 
into  a  contract  in  writing  with  the  railroad  company 
with  reference  to  the  construction  of  the  embank- 
ments. It  provided  that  Dorwin  &  Company,  should, 
at  the  price  of  thirty  cents  per  cubic  yard,  complete 
the  work  on  the  west  side  of  the  river  in  one  hundred 
and  twenty  days,  and  contained  the  following  pro- 
vision as  to  the  work  on  the  east  side  of  the  river : 

"It  is  also  understood  and  agreed  that  the  company 
may,  at  its  option,  extend  this  contract  at  the  same 
prices  and  on  the  same  terms  and  conditions,  except 
as  to  time,  to  cover  the  filling  in  of  the  temporary 
trestles  from  the  Atchafalaya  River  (station  1059)  to 
the  east  edge  of  the  Atchafalaya  swamp  (station 
1707).  The  right  is  reserved  to  the  company,  how- 
ever, to  seek  bids  for  said  work,  and  in  event  the  said 
bids  so  received  shall  be  more  favorable  than  the 
prices  in  this  contract,  then  and  in  that  case  the  con- 
tractor herein  shall  have  the  preference  on  the  work 
between  station  1059  and  station  1707  at  the  prices 
and  terms  thus  obtained." 

Trestles  had  been  constructed  west  of  the  river  be- 
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fore  October  9,  1907,  but  no  bridge  over1  the  river  had 
been  built  and  little  or  no  trestle  work  had  been  built 
east  of  the  river.  It  was  originally  intended  to  build 
the  entire  embankment  by  filling  from  trestles.  The 
contract  of  October  9th  provided  for  the  filling  in  of 
the  temporary  trestles  between  stations  829  and  1054, 
and  it  appears  from  the  provisions  of  the  contract  in 
relation  to  the  work  on  the  east  side  of  the  river, 
above  quoted,  that  it  contemplated  the  construction  of 
the  embankment  on  that  side  of  the  river  by  filling  in 
from  trestles  from  the  river  to  the  east  edge  of  the 
swamp. 

The  declaration  alleged  that  in  four  particulars  Dor- 
win  &  Company  misled  Williams  and  MacRitchie: 
First,  that  Dorwin  &  Company  represented  that  their 
contract  with  the  railroad  company  covered  the  work 
on  both  sides  of  the  river,  whatever  engineering 
method  might  be  employed;  second,  that  Dorwin  & 
Company  represented  that  the  rate  of  progress  in  the 
construction  contract  had  been  waived;  third,  that 
Dorwin  &  Company  represented  that  the  plant  in  op- 
eration on  the  work  was  of  sufficient  capacity  to  meet 
the  requirements  of  the  contract;  and,  fourth,  that 
Dorwin  and  Company  represented  that  the  equipment 
in  use  by  them  was  in  good  condition  and  repair  and 
suitable  for  the  purposes  intended.  When  the  formal 
contract  between  Williams  and  MacRitchie  and  Dor- 
win &  Company  was  signed  by  Williams,  he  was  fully 
advised  that  the  railroad  company  would  insist  on  the 
rate  of  progress  called  for  by  the  contract. 

There  was  no  evidence  that  any  representations 
were  made  by  Dorwin  &  Company  as  to  the  sufficiency 
of  the  equipment  or  of  the  plant.  It  appeared  from 
the  evidence  that  Williams  and  his  firm  were  fully 
informed  as  to  the  sufficiency  of  the  equipment  and 
the  plant  when  they  entered  into  the  contract  with 
Dorwin  &  Company. 

The  point  relied  on  by  plaintiff  is  the  alleged  mis- 
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representations  by  Dorwin  &  Company  to  Williams 
and  MacRitchie  as  to  the  contract  with  the  railroad 
company.  The  railroad  company  was  about  to  con- 
struct a  railroad  across  the  Atchaf alaya  River  and  the 
adjoining  swamp  on  either  side.  It  had  constructed  a 
trestle  across  the  swamp  on  the  west  side  of  the  river 
and  entered  into  a  definite  contract  involving  a  large 
outlay  of  money  for  an  early  completion  of  the  work 
west  of  the  river.  Dorwin  &  Company  had  a  contract 
with  the  railroad  company  which  gave  them  control  of 
the  east  side  work  at  a  definite  price  if  there  was  no 
lower  bidder;  if  there  was,  they  would  be  compelled 
to  meet  that  bid  to  secure  the  work.  They  were  will- 
ing to  take  that  risk  and  fix  a  price  with  Williams  and 
MacRitchie,  whatever  the  price  with  the  railroad  com- 
pany might  be,  and  Williams  testified  that  they  of- 
fered him  the  entire  work  at  twenty-five  cents  a  yard. 
Later,  by  reason  of  a  suggestion  by  Williams,  the  rail- 
road company's  engineers  were  led  to  consider  a  plan 
for  doing  the  east  side  work  by  dredging.  This  was 
the  only  plan  Williams  would  consider  for  the  east 
side  work;  and  he  testified  that  he  was  assured  by 
Dorwin  and  by  Parker  that  if  the  dredging  plan  was 
accepted,  Dorwin  &  Company  would  Still  control  the 
east  side  work. 

The  contention  of  plaintiff  appeared  to  be  that  Dor- 
win &  Company's  contract  with  the  railroad  company 
did  not  include  the  east  side  work;  that  they  repre- 
sented to  Williams  and  MacRitchie  that  it  did,  and 
that  this  was  a  material  misrepresentation  as  to  a 
material  particular,  whereby  Williams  and  MacRitchie 
were  misled  and  induced  to  alter  their  position  to  their 
disadvantage. 

The  offices  of  the  railroad  company  were  in  New 
York,  and  Coleman  was  the  consulting  engineer  and 
Cushing  his  superior,  and  they  had  J;heir  offices  in 
New  Orleans.  They  could  only  recommend  but  could 
not  make  a  contract  without  the  authority  of  the  of- 
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ficials  in  New  York.  This  was  known  to  Williams.  In 
February,  1908,  Williams  and  Dorwin  went  to  the 
river  to  see  the  construction  of  the  embankment  in 
progress  on  the  west  side  of  the  river,  and  then  went 
to  Chicago  by  way  of  New  Orleans.  After  long  con- 
sultation with  Williams,  Dorwin  submitted  to  Cole- 
man a  proposition  for  the  work  on  the  east  side  of  the 
river  based  on  the  dredging  plan  at  forty-two  cents  a 
yard.  Coleman  said  that  he  would  recommend  the 
change  to  dredging  and  the  acceptance  of  the  propo- 
sition. Williams  knew  that  the  proposition  to  do  the 
work  on  the  east  side  by  dredging  had  not  been  ac- 
cepted by  the  railroad  company.  His  son  Carl  wrote 
him  February  28th  that  Dorwin  had  not  got  anything 
out  of  Cushing  except  that  he  was  favorable,  that  the 
matter  had  to  go  to  Harriman  for  decision.  Williams 
testified  that  Dorwin  told  him  March  3rd,  that  *  *  they J  J 
had  decided  to  do  the  work  by  dredging,  but 
1  *  they ' '  were  not  ready  to  enter  on  it,  had  not  got  the 
authority  to  do  it :  and  further  testified  as  follows : 

"Q.  Did  he  say  the  price  had  been  agreed  upon? 
A.  No,  sir,  he  did  not.  He  said  it  had  not  been  agreed 
upon. 

"Q.  Did  he  say  the  time  for  the  work  had  been 
agreed  upon!  A.  No;  that  was  an  element  that  was 
left  open. 

"Q.  Both  the  dredging  and  the  price  was  left  open? 
A.     The  time  for  dredging  it. 

1  i  Q.    And  the  price  !    A.    And  the  price. 

"Q.  So  that  you  understood  from  his  conversation 
that  it  remained  to  make  a  contract  with  the  railroad 
company  the  east  side  work,  did  you!    A.    Yes,  sir. 

"Q.  And  you  understood  that  on  March  3rd!  A. 
Yes. 

"Q.  And  you  understood  that  throughout  the  nego- 
tiations?   A.    Yes,  sir. 

'  *  Q.  That  the  railroad  company  and  Dorwin  &  Com- 
pany never  at  any  time  had  any  contract  complete  in 
terms  covering  the  work  east  of  the  river  T  A.  Yes, 
I  understood  it  that  way." 
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March  14,  1908,  Williams  made  to  Dorwin  &  Com- 
pany, a  written  proposition  for  the  work  on  the  west 
side  of  the  river,  by  which  he  agreed,  to  complete  the 
work  Dorwin  &  Company  had  begun  on  that  side  of 
the  work,  and  that  he  would  have  a  formal  contract 
prepared  as  soon  as  he  ascertained  whether  the  work 
was  to  be  done  by  Williams  and  MacRitchie  or  by 
Williams  himself  and  others.  This  proposition  was 
accepted  by  Dorwin  &  Company.  On  the  same  day 
Williams  submitted  a  proposition  for  the  work  on  the 
east  side  of  the  river  in  which  is  the  following  state- 
ment: 

"Ref erring  to  your  proposition  which  you  sub- 
mitted to  Morgan's  Louisiana  &  Texas  Railroad  & 
Steamship  Company  for  making  the  embankment  for 
said  railroad  between  stations  1059  and  1656  on  the 
Baton  Rouge  Branch  in  the  swamp  east  of  the  Atcha- 
falaya  River,  I  submit  to  you  the  following  proposi- 
tion: In  case  your  proposition  is  accepted  by  said 
railroad  company,  I  will  do  the  work  for  you  for  33 
cents  per  cubic  yard  measured  in  embankment;  pay- 
ments to  be  made  to  me  as  and  when  received  by  you 
from  the  said  railroad  company.  I  will  have  a  formal 
contract  covering  the  foregoing  and  containing  pro- 
visions similar  to  those  contained  in  your  contract 
with  the  railroad  company  entered  into  either  by  the 
firm  of  Williams  &  MacRitchie  or  by  myself  and  others 
as  soon  as  I  can  determine  whether  said  contract  will 
be  undertaken  by  said  firm  or  by  myself  and  others. ' ' 

The  formal  contract  for  the  work  on  the  west  side  of 
the  river  was  signed  June  2nd  and  bears  date  April 
1st  and  contains  the  following  provision: 

"The  parties  of  the  second  part"  (Williams  and 
MacRitchie)  "hereby  agree  to  complete  the  work  re- 
quired by  said  contract  beginning  on  this  date,  in 
accordance  with  said  specifications  Exhibit  'A'  except 
as  to  the  time  within  which  said  contract  shall  be  com- 
pleted, and  with  respect  thereto  said  parties  of  the 
second  part  agree  to  complete  the  balance  of  the  work 
required  by  said  contract  at  the  same  rate  required 
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by  said  specifications,  to-wit:  about  2400  cubic  yards 
on  each  working  day  hereafter/ ' 

The  specifications  Exhibit  "A"  are  for  the  work  on 
the  west  side  of  the  river  only.  They  provide  that 
the  "work  shall  be  begun  within  30  days  after  notifi- 
cation by  the  engineer,  and  shall  be  completed,  between 
points  covered  by  the  contract,  within  120  working 
days  thereafter ;  that  the  quantities  are  approximately 
as  follows:  Station  829,  Atchafalaya  River,  287,434 
cubic  yards.  The  formal  contract  for  the  work  east 
of  the  river  which  Williams  refused  to  sign,  contains 
the  following: 

"Whereas  the  said  parties  of  the  first  part  (Dor- 
win  &  Co.)  have  submitted  to  said  railroad  company 
a  proposition  for  making  the  embankment  for  said 
railroad  between  stations  1059  and  1655  with  a  dredge, 
thus  avoiding  the  necessity  for  the  construction  of 
temporary  trestles  at  a  price  of  42  cents  per  cubic  yard 
measured  in  embankments,  which  said  proposition  said 
railroad  company  now  has  under  consideration;  and 
whereas  the  parties  of  the  second  part  (Williams  and 
MacRitchie)  desire  to  do  the  work  of  filling  in  the  tem- 
porary trestles  or  constructing  the  embankment,  as  the 
case  may  be;  Now,  Therefore,  it  is  hereby  agreed  by 
and  between  the  said  parties  as  follows:  In  case  the 
proposition  of  the  parties  of  the  first  part  for  con- 
structing the  embankment  is  accepted  by  said  railroad 
company,  the  parties  of  the  second  part  shall  do  the 
work,"  etc. 

Williams  testified  that  Dorwin  may  have  shown  him 
the  specifications  in  January ;  that  l '  at  any  rate  if  he 
did  not  show  me  the  specifications  he  gave  me  a  full 
synopsis  of  them  as  to  the  rates  of  progress,  etc.,  so 
that  before  March  14th,  I  understood  that  the  work  on 
these  specifications  and  the  rate  of  progress  was  to 
be  2400  yards  a  day." 

Williams  further  testified  as  follows : 

"Q.  On  March  14,  when  you  signed  the  two  pro- 
posals which  were  in  evidence,  did  you  believe  that 
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the  railroad  company  had  accepted  the  proposition  of 
Dorwin  &  Company  to  do  the  work  east  of  the  river 
by  dredging!  A.  Not  for  forty-two  cents,  no,  sir; 
I  understood  that  they  had  not  accepted  that. 

"Q.  You  understood  they  had  not  accepted  the 
proposition!    A.    Had  not  accepted  it. 

"Q.  Did  you  not  believe  at  any  time  during  the 
entire  history  of  these  negotiations  that  the  railroad 
company  had  accepted  Dorwin  &  Company's  proposal 
to  do  the  work  east  of  the  river  by  dredging!  A.  I 
never  did. 

"Q.    You  never  believed  it!    A.    I  never  did.        « 

* '  Q.  You  never  believed  it !  A.  I  never  understood 
it  that  they  had." 

Williams  testified  that  Dorwin  told  him  February 
29th  that  the  railroad  company  had  decided  to  do  the 
work  east  of  the  river  by  the  dredging  principle.  ' *  He 
did  not  say  the  price  had  been  agreed  on.  If  I  re- 
member, he  did  not  mention  whom  it  had  been  accepted 
by." 

The  declaration  alleged  that  Williams  and  Mac- 
Ritchie  would  not  have  undertaken  the  work  on  the 
west  side  of  the  river  for  twenty-five  cents  per  cubic 
yard  had  they  not  believed  the  alleged  representations 
of  the  defendants  that  they  had  a  valid  and  binding 
contract  for  the  entire  work  on  the  west  and  east  sides 
of  the  river,  comprising  approximately  900,000  cubic 
yards. 

G.  E.  M.  Pratt  and  John  S.  Miller,  for  appellant. 

George  G.  King,  for  appellees. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Fraud,  {  19* — when  representation  of  intention  not  fraud  in 
law.  The  rule  that  a  false  representation  as  to  a  matter  of  in- 
tention not  amounting  to  a  matter  of  fact  is  not  fraud  in  law,  even 


•flee  miiioti  Note*  Digest,  Vole.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topie  and  section  number. 
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though  the  transaction  is  Influenced  thereby,  applies  to  the  repre- 
ientation  of  an  intention  by  a  third  party  as  well  as  to  a  represen- 
tation of  defendant's  intention. 

2.  Fraud,  §  5* — when  knowledge  of  falsity  of  representation 
essential.  In  an  action  for  deceit,  the  evidence  must  show  that  the 
representation  alleged  to  be  false  was  in  fact  false;  if  false,  that 
it  was  known  to  be  false  by  the  person  making  it 

3.  Fraud,  §  115* — when  evidence  insufficient  to  show  actionable 
misrepresentation.  In  an  action  of  deceit  against  the  surviving 
partners  of  a  firm,  evidence  examined  and  held  insufficient  to  show 
actionable  misrepresentation  by  the  firm  relied  on  by  plaintiffs, 
which  was  the  inducing  cause  of  the  loss  sustained. 


Mary  Bernd,  Appellee,  v.  City  of  Chicago,  Appellant. 
Gen.  No.  21,344.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Rich- 
ard E.  Bubke,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.  Reversed  with  finding  of  fact.  Opinion  filed  January 
3,  1916. 

Statement  of  the  Case. 

Action  by  Mary  Bernd,  plaintiff,  against  the  City  of 
Chicago,  defendant,  for  personal  injuries.  From  a 
judgment  of  $1,875,  for  plaintiff,  defendant  appeals. 

The  evidence  showed  that  plaintiff  and  her  son  were 
walking  north  on  Sheffield  avenue,  plaintiff  on  the  left 
or  west  side  of  her  son,  when  she  suddenly  fell.  The 
only  witnesses  who  had  any  personal  knowledge  of 
the  accident  were  plaintiff  and  her  son,  then  about 
sixteen  years  old.  She  was  asked  where  she  walked, 
and  answered:  "I  can't  tell,  was  it  really  on  the  side- 
walk or  next  to  the  sidewalk — it  was  on  the  sidewalk 
I  fell  because  it  was  like  the  sidewalk,  just  as  straight 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section   number. 
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as  the  sidewalk,  as  even."  She  further  testified  in 
answer  to  the  question  of  her  own  counsel:  "Q. 
"Which  part  of  the  sidewalk  were  you  walking  on!  A. 
On  the  outside,  the  outer  edge. 9 '  She  further  testified 
that  her  foot  caught  against  something  and  she  fell; 
that  she  did  not  know  what  her  foot  caught  against. 
Her  son  testified  that  he  was  walking  on  the  east  side 
of  his  mother;  that  there  were  some  people  west  of 
her;  that  he  was  on  the  sidewalk  and  so  far  as  he 
knew  his  mother  was  on  the  sidewalk ;  that  he  noticed 
that  there  was  a  pipe  or  brick  or  something  protrud- 
ing from  the  ground ;  that  he  went  back  two  days  later 
and  saw  a  mushroom  pipe  west  of  the  sidewalk;  that 
plaintiff  fell  in  front  of  number  2249  Sheffield  avenue ; 
that  there  was  snow  here  and  there  and  a  little  ice 
on  the  street  here  and  there.  He  further  testified  that 
number  2249  was  a  double  house.  The  evidence 
showed  no  defect  in  the  sidewalk,  and  that  west  of 
and  near  the  sidewalk  was  an  iron  pipe,  a  mushroom- 
shaped  pipe  or  cover,  intended  for  use  as  a  shut-off 
box  for  water  pipes  leading  to  the  adjoining  house. 

The  first  count  of  the  declaration  alleged  that  plain- 
tiff fell  as  she  was  walking  on  the  sidewalk  because 
of  its  dangerous  condition.  The  second,  that  plain- 
tiff was  passing  upon  said  sidewalk  and  fell  because 
of  the  dangerous  condition  of  the  sidewalk  and  space . 
used  by  pedestrians.  The  third,  that  the  defendant 
had  negligently  used  and  permitted  a  certain  public 
street,  viz.,  Sheffield  avenue,  to  be  out  of  repair  with 
dangerous  pieces  of  iron  pipe  extending  six  inches  above 
the  ground,  and  that  as  plaintiff  was  passing  along  and 
upon  said  sidewalk  and  space  she  fell  because  of  such 
dangerous  condition  of  the  sidewalk  and  street  and 
the  space  between.  The  fourth  count  alleged  that 
defendant  had  negligently  kept  a  certain  sidewalk  and 
space  in  a  dangerous  condition  with  pipes  extending 
to  a  dangerous  height  and  with  a  dangerous  depres- 
sion, and  while  plaintiff  was  passing  along  and  upon 
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said  sidewalk,  street  and  space,  she  struck  against 
said  pipe  and  obstruction  and  into  said  depression  and 
fell,  etc. 

John  W.  Beokwith,  N.  L.  Piotbowski  and  David 
E.  Levy,  for  appellant. 

Osoab  C.  Miller,  for  appellee. 

Mb.  Justice  Baker  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Municipal  corporations,   §  1098* — when  evidence  insufficient  to 

m 

show  injuries  caused  pedestrian  by  negligence  of  city.  In  an  action 
against  a  city  to  recover  for  personal  injuries  alleged  to  have  been 
caused  by  a  defect  in  the  sidewalk,  negligently  permitted  to  be 
there  by  defendant  city,  evidence  examined  and  held  insufficient  to 
show  that  the  plaintiff's  injuries  were  caused  by  defendant's  neg- 
ligence. 


In  re  Estate  of  Charles  Spohr,  Deceased. 
On  Appeal  of  Julia  £•  Spohr,  Appellant,  v.  Adolph  L. 

Kraus,  Executor,  Appellee. 

Gen.  No.  21,373. 

1.  Husband  and  wife,  §  223* — when  recital  in  decree  not  part  of 
contract.  The  recital  in  a  decree  for  separate  maintenance  that 
the  wife  is  thereby  barred  of  dower  does  not  constitute  such  recital 
a  part  of  a  contract  entered  into  between  the  husband  and  wife 
before  the  entry  of  such  decree  for  the  conveyance  of  certain  prop- 
erty to  the  wife. 

2.  Husband  and  wife,  §  255* — what  extent  of  jurisdiction  to 
decree  separate  maintenance.  A  court  of  chancery  has  no  power  to 
decree  separate  maintenance  independently  of  the  authority  con- 
ferred by  statute. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 
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3.  Doweb,  §  62* — when  decree  for  separate  maintenance  cannot 
bar  right.  A  court  of  chancery  granting  a  decree  for  separate 
maintenance  has  no  power  to  incorporate  therein  a  provision  bar- 
ring the  wife's  right  of  dower. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
McNutt,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.    Reversed  and  remanded.    Opinion  filed  January  3,  1916. 

William  A.  Conoveb,  for  appellant. 

George  A.  Miller,  for  appellee;  Oscar  Hebel,  of 
counsel. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

The  question  presented  by  this  record  is  whether 
the  appellant,  Julia  E.  Spohr,  is  entitled  to  a  widow's 
award  as  the  widow  of  her  deceased  husband,  Charles 
Spohr.  The  parties  were  married  in  1857,  and  Charles 
Spohr  was  a  resident  of  Cook  county  at  the  time  of 
his  death  in  1912.  He  died  testate  but  made  no  pro- 
vision for  his  widow  in  his  will.  He  left  personal 
estate  amounting  to  $3,000  and  also  real  estate. 

The  Probate  Court  dismissed  appellant's  petition 
for  the  allowance  and  appraisement  of  a  widow's 
award.  On  appeal  by  her  to  the  Circuit  Court  that 
court  gave  judgment  that  "  appellant  take  nothing  by 
her  aforesaid  action  and  that  the  Estate  go  hence 
without  day"  and  for  costs.  The  facts  which  the  Cir- 
cuit Court  held  barred  the  widow  from  claiming  a 
widow's  award  are  that  she  in  1888  in  the  Superior 
Court  filed  a  bill  for  separate  maintenance ;  that  after 
the  filing  of  the  bill  her  husband  conveyed  to  her  a 
life  estate  in  property  128-30  Siegel  street;  that  June 
27,  1888,  the  parties  entered  into  a  written  contract 
reciting  the  making  of  said  conveyance,  and  that  by 
a  decree  to  be  entered  in  said  cause  for  separate  main- 
tenance it  is  provided  that  Julia  E.  Spohr  is  to  be 

•flee  Illinois  Notes  Digest,  Vol*.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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forever  barred  of  all  "  right,  title,  claim  or  interest, 
whether'  of  homestead,  dower  or  otherwise,  in  and  to 
all  the  other  property  of  Charles  Spohr";  that  June 
29, 1888,  a  decree  was  entered  in  said  separate  mainte- 
nance suit;  this  decree  recites  the  conveyance  to  Mrs. 
Spohr  of  the  Siegel  street  property  and  further  re- 
cites that  the  same  is  accepted  by  Mrs.  Spohr  "in 
lieu  of  all  her  dower  and  right  of  dower,  homestead 
rights,  or  other  claims  in  or  to  all  other  property 
whereof  the  defendant  is  now  or  may  hereafter  be 
seized,"  and  decrees  inter  alia  "that  the  complainant 
is  not  entitled  to  and  she  is  hereby  forever  barred  of 
all  right,  title,  interest  or  dower  or  right  of  home- 
stead or  claim  of  any  nature  in  the  other  property 
whereof  the  said  defendant  is  now  seized  and  in  any 
property  whereof  the  defendant  may  hereafter  become 
seized;  and  the  said  defendant  shall  hold,  possess  and 
enjoy  such  other  property  with  the  full  power  to  in- 
cumber and  dispose  thereof  to  all  intents  and  pur- 
poses as  if  he  were  sole  and  unmarried. 9  9  Mrs.  Spohr 
lived  on  the  property  so  conveyed  to  her  until  1905, 
when  the  City  of  Chicago  took  possession  thereof  for 
school  purposes.  Her  life  estate  in  the  property  was 
sold  in  1897  on  an  execution  issued  on  a  judgment 
against  her,  and  the  purchaser  in  1904  conveyed  the 
same  to  Catherine  Spohr,  the  daughter  of  Julia  E. 
Spohr.  The  city  condemned  the  property  and  paid  the 
compensation  awarded,  $6,750,  to  the  county  treasurer, 
for  the  benefit  of  the  parties  interested  in  the  prem- 
ises, and  the  Superior  Court,  by  a  decree,  required 
the  county  treasurer  to  pay  said  money  to  the  State 
Bank  of  Chicago  to  be  invested  in  interest  bearing 
securities  and  to  pay  the  income  to  Catherine  Spohr 
during  the  lifetime  of  Mrs.  Spohr,  upon  whose  death 
the  principal  was  to  be  divided  among  the  four  heirs. 
No  minor  child  of  the  deceased  was  living  with  Mrs. 
Spohr  at  the  time  of  her  husband's  death. 
It  will  be  noticed  that  there  was  no  contract  between 
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the  parties  providing  that  the  conveyance  of  the  life 
estate  in  the  Siegel  street  property  accepted  by  Mrs. 
Spohr  was  in  lieu  of  dower,  homestead  rights  or  other 
claims  in  the  property  of  which  her  husband  was  or 
might  thereafter  be  seized ;  but  the  decree  recites  that 
there  was  such  an  agreement  and  declares  that  she 
was  il hereby" — that  is  in  and  by  the  decree — forever 
"barred  of  all  right,  title,  interest  or  dower  or  right 
of  homestead  or  claim  of  any  nature"  in  her  husband's 
property.  This  recital  in  the  decree  did  not  make  the 
provision  so  recited  a  part  of  the  contract. 

The  only  question  presented  by  ( this  appeal  is 
whether  the  decree  for  separate  maintenance  is  a  bar 
to  the  claim  of  Mrs.  Spohr  to  a  widow's  award  in  the 
estate  of  her  deceased  husband.  If  the  Superior  Court 
had  power  to  make  that  part  of  the  decree  above 
quoted,  Mrs.  Spohr  is  barred,  but  if  not,  her  right  to 
an  award  is  unaffected  by  it.  A  Court  of  Chancery 
has  no  power  to  grant  divorces  or  to  decree  separate 
maintenance  independent  of  the  statutes  on  that  sub- 
ject. In  England  the  ecclesiastical  courts  had  exclu- 
sive jurisdictioin  to  grant  divorces  a  mensa  et  thoro 
and  Parliament  alone  had  the  power  to  dissolve  the 
marriage  contract  absolutely.  We  must  have  recourse  to 
the  statutes,  then,  for  the  power  exercised  by  the  Su- 
perior Court,  if  it  exists.  The  provision  in  relation 
to  separate  maintenance  is  section  1  of  the  act  in 
relation  to  married  women  of  1877,  Hurd's  Statutes, 
Ed.  1913,  p.  1364  (J.  &  A.  fl  6159),  which  provides: 
"That  married  women,  who,  without  th^ir  fault,  now 
live  or  hereafter  may  live,  separate  and  apart  from 
their  husbands,  may  have  their  remedy  in  equity  in 
their  own  names,  respectively,  against  their  said  hus- 
bands in  the  Circuit  Court  of  the  county  where  the 
husband  resides,  for  a  reasonable  support  and  mainte- 
nance, while  they  so  live  or  have  so  lived  separate  and 
apart. ' '    It  will  be  seen,  first,  that  a  separation,  a  living 
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apart  from  her  husband,  is  not  necessarily  a  com- 
plete and  final  separation  of  the  parties;  the  allow- 
ance is  to  the  wife  while  they  live  separate  and  apart 
and  a  reconciliation  is  contemplated.  And,  second, 
that  the  allowance  directed  to  be  paid  is  not  a  final 
disposition  of  the  property  of  the  husband  between 
himself  and  wife,  but  is,  on  the  contrary,  a  temporary 
provision  for  her  support  elsewhere  than  in  her  hus- 
band's home  until  they  are  reconciled.  The  statute 
does  not  in  terms  authorize  the  court  to  make  any  de- 
cree affecting  the  right  to  a  widow's  award.  The  par- 
ties did  not  in  this  case,  as  in  Kroell  v.  Kroett,  219  HL 
105,  jointly  contract  that  each  released  all  interest  in 
the  property  of  the  other,  renouncing  all  claims  in  law 
or  equity  of  curtesy,  dower,  homestead,  survivorship 
or  otherwise,  and  the  contract  cannot  therefore  be  said 
to  release  or  bar  the  widow's  award.  It  would  be 
wholly  inconsistent  with  the  provisions  and  policy  of 
the  statute  to  authorize  a  decree  which  would  deter- 
mine  the  rights  of  a  wife  in  the  estate  of  her  husband 
by  giving  a  share  of  it  in  lieu  of  her  dower,  distribu- 
tive share,  and  widow's  award.  We  find  no  precedent 
or  authority  for  any  such  decree.  Crain  v.  Cavana, 
36  Barb.  (N.  Y.)  410;  Crain  v.  Cavana,  62  Barb.  (N. 
Y.)  109;  Hakamp  v.  Hageman,  36  Md.  511. 

We  hold  that  by  the  contract  in  question  appellant 
did  not  release  her  right  to  her  widow 's  award,  and  that 
a  decree  for  separate  maintenance  does  not  bar  her 
of  her  right  to  her  widow's  award;  and  that  the  Pro- 
bate Court  was  in  error  in  dismissing  her  petition  for 
the  allowance  and  appraisement  of  a  widow's  award, 
and  the  Circuit  Court  was  in  error  in  rendering  a  judg- 
ment of  nil  capiat  against  her. 

The  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opin- 
ion. 

Reversed  and  remanded. 
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E.  F.  Keebler,  trading  as  E.  F.  Keebler  &  Company, 
Appellant,  v.  John  F.  Devine,  Administrator,  Ap- 
pellee. 

Gen.  No.  21,384.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  M.  L. 
McKinley,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.    Affirmed.    Opinion  filed  January  3,  1916. 

Statement  of  the  Case. 

Action  by  E.  F.  Keebler,  trading  as  E.  F.  Keebler 
&  Company,  plaintiff,  against  John  F.  Devine,  admin- 
istrator, etc.,  of  the  estate  of  Lucy  F.  Alexander,  de- 
ceased, defendant,  to  recover  commissions  alleged  to 
be  due  for  negotiations  in  regard  to  the  lease  and  sale 
of  certain  property.  The  action  was  originally  insti- 
tuted against  Lucy  F.  Alexander,  who  died  pending 
the  action.  To  reverse  a  judgment  of  nil  capiat,  plain- 
tiff appeals. 

The  evidence  shows  that  plaintiff  was  a  real  estate 
broker  in  Chicago,  and  Mrs.  Alexander  resided  in 
Kentucky.  Before  1907  plaintiff  had  negotiated  leases 
for  David  Mayer  of  Chicago  and  been  paid  commis- 
sions therefor  by  him,  and  J.  Alexander  Waller  had 
acted  as  agent  for  Mrs.  Alexander  in  relation  to  the 
demised  premises,  but  had  no  authority  from  her  to 
lease  the  same.  May  31,  1907,  plaintiff  wrote  Mrs. 
Alexander  a  letter  which  related  to  the  leasing  of  the 
real  estate  in  question.  Gilbert  F.  Keebler,  the  son 
and  an  employee  of  plaintiff,  testified  th*at  plaintiff 
wrote  to  Mrs.  Alexander  at  the  suggestion  of  Waller, 
but  Waller  denied  that  he  made  any  such  suggestion. 
In  the  letter  of  June  3rd,  Mrs.  Alexander  stated  the 
terms  on  which  she  was  willing  to  lease  the  real  estate 
for  thirty  or  ninety-nine  years.  One  of  the  conditions 
stated  was  that  the  tenant  "  should  give  a  bond  to 

VoL  cxcvii  is 
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guarantee  the  lease.' '  The  rentals  named  by  Mrs. 
Alexander  in  her  letter  of  June  3rd  were,  for  a  thirty- 
year  lease  from  $20,000  to  $28,000  per  year  and 
$15,000  cash  for  the  buildings  then  on  the  premises; 
and  for  a  ninety-nine  year  lease,  $20,000  to  $25,000 
per  year  and  $15,000  cash  for  the  buildings.  A  few 
days  later  Gilbert  F.  Keebler  went  to  the  residence 
of  Mrs.  Alexander  in  Kentucky,  showed  her  a  copy  of 
her  letter  of  June  3rd  and  told  her  that  he  had  a  propo- 
sition to  submit  to  her  for  the  lease  of  the  property. 
Keebler  was  sent  to  Mrp.  Alexander  by  David  Mayer, 
who  paid  the  expenses  of  his  trip  there,  but  this  fact 
Keebler  concealed  from  Mrs.  Alexander  and  did  not 
disclose  the  name  of  the  person  or  corporation  who 
proposed  to  lease  the  property,  but  told  her  that  the 
individual  back  of  the  proposition  did  not  want  the 
name  known,  and  for  that  reason  the  Western  Trust 
&  Savings  Bank  would  guaranty  that  his  proposition 
was  bona  fide.  She  asked  him  what  his  commission 
would  be,  and  he  told  her.  He  remained  at  her  resi- 
dence a  week  and  communicated  with  David  Mayer  by 
long  distance  telephone  every  day.  A  week  after  his 
return  to  Chicago,  Dr.  Alexander,  the  son  of  Mrs. 
Alexander,  came  to  Chicago,  and  Gilbert  Keebler  and 
David  Mayer  met  him  at  Mr.  Loesch's  office  on  July 
12th.  There  was  some  conflict  in  the  testimony  as  to 
what  was  said  at  this  meeting,  but  there  was  evidence 
to  the  effect  that  the  Co-operative  Mercantile  Com- 
pany, a  corporation  with  a  capital  of  $5,000,  was  men- 
tioned as  the  proposed  lessee ;  that  Alexander  said  the 
proposed  lgssee  was  not  satisfactory,  that  they  would 
have  to  give  further  security;  that  the  Alexanders 
wanted  $100,000  security  put  up  or  the  Western  Trust 
&  Savings  Bank  in  the  lease,  or  its  equivalent;  that 
Mayer  said:  "I  hold  my  commissions  sacred  to  me, 
but  I  cannot  ask  my  client  to  agree  to  any  such  terms," 
and  that  Alexander  then  said :  * '  Mr.  Mayer,  if  that  is 
the  case,  the  deal  is  off. ' ' 
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Dr.  Alexander  wrote  plaintiff  July  1st,  stating  that 
they  knew  nothing  about  the  corporation:  that  when 
the  younger  Keebler  was  in  Kentucky  he  emphasized 
the  point  that  the  Western  Trust  &  Savings  Bank 
would  be  a  party  to  the  lease  and  add  greatly  to  its 
security.  In  the  letter  the  terms  which  Mrs.  Alexan- 
der demanded  were  stated.  One  was  that  the  Western 
Trust  &  Savings  Bank  would  be  a  party  to  the  lease, 
or  a  substantial  increase  in  the  security  by  bond  or 
equivalent.  From  July  12th  no  communication  of  any 
kind  passed  between  the  Keeblers  or  either  of  them 
and  the  Alexanders  of  either  of  them  until  after  Janu- 
ary 23,  1908,  at  which  time  the  property  was  leased 
by  Mrs.  Alexander  to  David  Mayer  for  twenty  years. 

Felsenthal  &  Wilson,  for  appellant 

H.  J.  Toner,  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Brokers,  §  98* — when  evidence  sufficient  to  show  acting  for 
both  parties.  In  an  action  against  the  lessor  to  recover  commis- 
sions for  negotiating  the  lease,  evidence  examined  and  held  to 
show  that  plaintiff  was  acting  as  agent  of  the  lessee  in  the  transac- 
tion. 

2.  Brokers,  §  62* — when  commissions  not  recoverable  where 
broker  acts  for  both  parties.  A  broker  who  attempts  to  act  for 
both  parties  without  disclosing  the  fact  to  his  principals  is  pre- 
cluded from  recovering  commissions  for  his  services. 

3.  Brokers,  §  62* — when  commissions  not  recoverable  where 
broker  acts  for  both  parties.  In  an  action  against  the  lessor  of 
property  to  recover  commissions  for  negotiating  the  lease,  where 
the  evidence  shows  that  plaintiff  permitted  his  son  and  employee 
to  receive  from  the  lessee  the  expenses  of  a  trip  to  the  home  of  the 
lessor  in  another  State  to  negotiate  the  lease,  plaintiff  cannot  re- 
cover. 


•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
tople  and  section  number. 
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4.  Brokers,  §  90* — when  evidence  insufficient  to  show  procuring 
cause  of  lease.  In  an  action  by  a  real  estate  broker  against  a  lessor 
to  recover  commissions,  evidence  examined  and  held  to  support  a 
finding  that  plaintiff  was  not  the  procuring  cause  of  the  lease. 


Marshall  Stedman,  Appellee,  v.  Chicago  Musical  Col* 

lege,  Appellant. 

Gen.  No.  21,414.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John- 
Gibbons,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.    Affirmed.    Opinion  filed  January  3,  1916. 

Statement  of  the  Case. 

Action  by  Marshall  Stedman,  plaintiff,  against  Chi- 
cago Musical  College,  a  corporation,  defendant.  From 
a  judgment  for  plaintiff  for  $5,831.50,  defendant  ap- 
peals. 

Error  charged  by  defendant  was  the  action  of  the 
'  trial  court  in  permitting  plaintiff  to  file  an  amended 
declaration  and  an  amended  affidavit  of  claim  after 
defendant  had  filed  a  plea  of  the  general  issue  and 
after  the  same  were  filed  striking  out  defendant's  plea, 
ordering  that  the  default  of  defendant  be  entered  and 
entering  judgment  against  it  for  $5,831.50.  The  order 
giving  plaintiff  leave  to  file  an  amended  declaration 
and  an  amended  affidavit  of  claim  was  entered  No- 
vember 2,  1914.  The  amended  declaration  and 
amended  affidavit  of  claim  were  filed  the  same  day. 
The  order  provided  that  defendant's  "plea  now  on  file 
shall  stand  to  said  amended  declaration,  to  which 
latter  plaintiff  objects  and  excepts."  November  25th 
defendant's  plea  was  stricken  out,  its  default  taken 
and  judgment  entered  against  defendant.    The  bill  of 
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exceptions  showed  that  defendant  by  its  counsel  ob- 
jected to  plaintiff's  motion  for  leave  to  amend,  but 
its  objection  was  overruled  and  defendant  excepted; 
that  defendant  also  excepted  to  the  judgment  and 
prayed  an  appeal,  which  was  allowed  on  defendant 
filing  a  bond,  etc.  The  record  showed  no  motion  of 
defendant  for  leave  to  file  an  affidavit  of  merits. 

J.  E.  Ingram,  for  appellant;  Hebman  Frank  and  G. 
W.  KiiiLBLEA,  of  counsel. 

John  A.  McKeown,  for  appellee. 

Mb.  Justice  Baker  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Pleading,  §  248* — when  allowance  of  amendment  in  power  of 
court.  The  court  may  permit  plaintiff,  over  defendant's  objection, 
to  file  an  amended  declaration  and  amended  affidavit  of  claim  after 
defendant  has  filed  a  plea  of  the  general  issue. 

2.  Judgment,  §  106* — when  entry  of  default  proper.  Where 
plaintiff,  by  leave  of  court,  files  an  amended  declaration  and 
amended  affidavit  of  merits  and  defendant's  plea  is  stricken  and 
no  amended  affidavit  of  merits  is  filed,  judgment  by  default  is  prop- 
erly entered  for  plaintiff. 

•See  Illinois  Notes  Digest,  VoU.  XI  to  XV,  and  Cumulative  Quarterly,  tame 
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The  People  of  the  State  of  Illinois  for  use  of  the 
State  Board  of  Health,  Defendant  in  Error,  ?. 
John  Brod,  Sr.,  Plaintiff  in  Error. 

Gen.  No.  21,478.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  R.  New- 
comer, Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.    Affirmed.    Opinion  filed  January  13,  1916. 

Statement  of  the  Case. 

■ 

Action  of  debt  by  the  People  of  the  State  of  Illinois 
for  the  use  of  the  State  Board  of  Health  against  John 
Brod,  Sr.,  to  recover  the  penalty  for  practicing  medi- 
cine without  a  license  from  the  State  Board  of  Health, 
imposed  by  section  9  of  the  Act  entitled  "An  Act  to 
Regulate  the  Practice  of  Medicine  in  the  State  of  Illi- 
nois and  to  Repeal  an  Act  therein  named,"  in  force 
July  1,  1899  (Laws  1899,  p.  273,  J.  &  A.  If  7377.)  To 
reverse  a  judgment  for  plaintiff,  defendant  prosecutes 
this  writ  of  error.  *  The  statement  of  claim  alleges  a 
former  conviction  for  the  same  offense,  and  because 
thereof  claims  the  penalty  of  two  hundred  dollars. 

The  appeal  was  taken  in  the  first  instance  to  the 
Supreme  Court  and  that  court,  holding  that  no  consti- 
tutional question  was  involved,  transferred  the  case 
to  the  Appellate  Court. 

Defendant  contends  that  if  the  act  is  valid,  it  does 
not  apply  to  him  because  he  was  practicing  medicine 
when  the  act  took  effect: 

Edwin  H.  Cassels  and  Kenneth  B.  Hawkins,  for 
plaintiff  in  error. 

Thomas  S.  Hogan,  for  defendant  in  error. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  Courts,  f  160* — when  ruling  on  appeal  to  Supreme  Court  law 
of  the  case  in  transferred  cause.  Where  on  an  appeal  to-  the  Su- 
preme Court  In  the  first  Instance  In  an  action  to  recover  a  statutory 
penalty,  that  court  holds  that  no  constitutional  question  is  involved 
and  transfers  the  cause  to  the  Appellate  Court,  such  decision  dis- 
poses of  the  question  of  the  constitutionality  of  the  act  under  which 
the  proceeding  is  brought 

2.  Physicians  and  surgeons,  $  5* — when  licensing  act  applicable 
to  practicing  physicians.  Laws  1899,  p.  273  (J.  ft  A.  f  7377),  regu- 
lating the  practice  of  medicine,  is  applicable  to  physicians  practic- 
ing when  the  act  took  effect. 

3.  Penalties,  $  16* — when  judgment  imposing  imprisonment 
until  payment  of  penalty  valid.  A  judgment  in  an  action  to  re- 
cover for  the  violation  of  a  penal  law  may  provide  for  defendant's 
imprisonment  until  the  payment  of  the  judgment  and  costs. 


Charles  F.  Thurn,  trading  as  John  L.  Thurn  &  Com- 
pany, Appellee,  v.  Bertha  C.  Schwartz,  Adminis- 
tratrix et  al.,  Defendants. 
On  Appeal  of  Marie  Bade  and  Bertha  C.  Schwartz, 

Administratrix,  Appellants. 

Gen.  No.  21,274.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon.  Rich- 
ard E.  Burke,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.  Affirmed.  Opinion  filed  January  3,  1916.  Rehearing 
denied  January  17,  1916. 

Statement  of  the  Case. 

Action  by  Charles  F.  Thurn,  trading  as  John  L. 
Thurn  &  Company,  plaintiff,  against  Marie  Bade  and 
Bertha  C.  Schwartz,  administratrix  of  the  estate  of 
Gustav  Bade,  deceased,  defendants. 

On  July  23,  1910,  a  judgment  for  $573.21  was  con* 
fessed  and  entered  against  Marie  Bade  and  Gustav 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  some 
topic  and  section  number. 
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Bade  in  favor  of  plaintiff  in  the  Superior  Court.  Gus- 
tav  Bade,  after  entry  of  judgment,  died,  and  on  March 
20,  1914,  Marie  Bade,  his  codefendant,  and  Bertha  C. 
Schwartz  as  administratrix  of  the  estate  of  Gustav 
Bade,  deceased,  moved  the  Superior  Court  to  vacate 
the  judgment  and  for  leave  to  plead.  This  action  was 
allowed.  A  trial  was  had  before  court  and  jury,  which 
resulted  in  a  verdict  finding  the  issues  for  the  plain- 
tiff. A  motion  for  a  new  trial  being  denied,  it  was 
ordered  that  the  judgment  theretofore  rendered  July 
13,  1910,  stand  in  full  force  and  effect  and  that  plain- 
tiff have  execution  upon  said  judgment  and  for  costs. 
From  such  judgment,  defendants  appeal. 

Jones,  Kerner  &  Posvic,  for  appellants ;  DeWitt  C. 
JofrES,  of  counsel. 

William  Schwemm,  for  appellee. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Judgment,  f  80* — when  motion  to  vacate  confessed  judgment  de- 
nied for  laches.  A  delay  of  four  years  In  moving  to  vacate  a  con* 
fessed  judgment  is  such  laches  as  to  warrant  a  denial  of  the  motion. 

•See  Illinois  Notes  Direst,  Vols.  XI  to  XV.  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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Biehard  A.  Hale,  Appellant,  y.  Clara  Hale,  Appellee. 
Gen.  No.  21,284.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Chablbs 
M.  Walker,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.  Affirmed.  Opinion  filed  January  3,  1916.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Bill  for  divorce  by  Richard  A.  Hale,  complainant, 
against  Clara  Hale,  defendant.  From  a  decree  dis- 
missing his  bill  for  want  of  equity,  complainant  ap- 
peals. 

Complainant  charged  defendant  with  having  com- 
mitted adultery  with  one  Clinton  Vail  on  the  15th  day 
of  September,  1911,  and  on  the  24th  day  of  March, 
1913,  and  the  place  of  the  adulterous  intercourse  was 
alleged  to  be  the  City  of  Chicago,  and  he  also  charged 
generally,  but  not  specifically,  other  adulterous  acts 
with  Vail. 

The  answer  of  the  defendant  denied  categorically 
the  two  acts  of  adultery  specifically  charged  and  also 
denied  that  she  committed  adultery-  at  any  other  time 
or  times  with  Vail.  It  is  likewise  charged  in  the  bill 
and  admitted  in  the  answer  that  one  child  was  born  as 
the  fruit  of  the  union  between  the  parties,  a  daughter, 
Frances  Hale,  who  was  between  six  and  seven  years 
of  age  at  the  time  of  the  filing  of  the  bill.  A  replica- 
tion was  filed  to  the  answer  and  the  cause  was  tried 
before  the  court  on  the  pleadings  thus  formed. 

Complainant's  proof  to  sustain  his  charges  of  adul- 
tery were  based  upon  the  alleged  confession  of  his  wife 
made  on  the  16th  day  of  September,  1911,  and  as  to 
the  adultery  charged  to  have  been  committed  on 
March  24,  1913,  on  the  testimony  of  two  detectives. 
The  alleged  confession  defendant  denied  in  toto.  The 
evidence  showed  that  the  parties  continued  to  live  in 
the  marital  relation  from  that  time  until  the  middle 
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of  May,  1912;  that  complainant  did  not  finally  leave 
his  wife  until  August  7,  1912,  and  letters  written  by 
him  to  her  during  that  time  were  couched  in  affection- 
ate terms,  without  any  reference  to  defendant's  hav-* 
ing  fallen  from  marital  rectitude. 

In  avoidance  of  these  matters,  complainant  put  in 
evidence  a  letter  dated  August  7,  1912,  written  to  him 
by  the  parents  of  defendant,  which  letter  was  pre- 
pared by  a  lawyer  for  complainant  and  which  reads  as 
follows : 

"I  regret  that  circumstances  make  it  necessary  or 
proper,  in  your  opinion,  for  you  to  leave  our  house 
and  leave  Clara  with  us ;  but,  knowing  as  I  do  that  you 
and  she  have  not  lived  together  as  husband  and  wife 
;  since  you  made  the  painful  discovery,  and  knowing, 
as  I  have  hitherto  informed  you,  from  what  she  has 
told  me,  that  you  have  statutory  grounds  for  divorce, 
I  cannot  urge  or  expect  you  to  stay  any  longer  with 
us,  if  your  judgment  and  feelings  prompt  you  not  to 
do  so.  I  beg  of  you,  however,  that  if  you  seek  a  di- 
vorce you  will  spare  her  feelings  and  ours  as  much  as 
you  possibly  can." 

Complainant  also  introduced  a  letter  in  evidence 
written  by  defendant  to  complainant's  mother  in  Oc- 
tober, 1911. 

George  C.  Otto  and  Delbert  A.  Clithero,  for  ap- 
pellant. 

John  C.  Everett,  for  appellee. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Divorce,  f  50* — when  "burden  of  proof  on  complainant.  In  a 
suit  for  divorce  on  the  ground  of  adultery,  the  burden  is  on  the 
complainant  of  proving  by  a  preponderance  of  the  evidence  at  least 
one  charge  of  adultery  made  in  the  bill. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
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2.  Appeal  and  error,  §  1414* — when  findings  of  fact  on  bill  for 
divorce  not  disturbed.  On  appeal  In  a  bill  for  divorce,  the  trial 
court's  findings  of  fact  will  not  be  disturbed  unless  palpably  and 
clearly  contrary  to  the  weight  of  the  evidence. 

3.  Evidence,  f  23* — when  inferences  not  drawn  from  witness* 
lack  of  memory.  The  fact  that  a  witness  failed  to  remember  matters 
as  to  which  it  would  seem  incredible  that  she  had  no  recollec- 
tion does  not  warrant  the  drawing  of  inferences  from  her  testi- 
mony not  deducible  from  the  facts  contained  therein. 

4.  Divorce,  f  16* — when  evidence  sufficient  to  show  condonation. 
On  a  bill  for  divorce  on  the  ground  of  adultery,  based  on  an  alleged 
confession  made  on  September  16,  1911,  evidence  that  the  parties 
continued  to  occupy  the  marital  relation  until  the  middle  of  May, 
1912,  and  that  complainant  did  not  finally  leave  his  wife  until 
August  7,  1912,  and  that  his  letters  to  her  during  that  time  were 
In  affectionate  terms  and  contained  no  reference  to  the  subject  of 
her  confession,  held  sufficient  to  show  condonation. 

5.  Divorce,  §  46* — when  evidence  insufficient  to  show  confession 
of  adultery.  On  a  bill  for  divorce  on  the  ground  of  adultery,  evi- 
dence examined  and  held  insufficient  to  show  a  confession  of  adul- 
tery. 

6.  Divorce,  f  46* — when  evidence  insufficient  to  show  adultery. 
On  a  bill  for  divorce  on  the  ground  of  adultery,  evidence  of  private 
detectives  employed  by  complainant  to  shadow  defendant,  which 
shows  that  they  followed  her  and  the  co-respondent  for  several 
weeks  and  saw  them  together  at  times,  but  only  in  public  places 
and  surrounded  by  many  people,  is  insufficient  to  show  adultery. 


Armour  &  Company,  Appellant,  v.  Industrial  Board  of 
Illinois,  W.  V.  Conley,  Secretary,  and  J.  B. 
Yaughan,  Peter  J.  Angsten  and  Robert  Eadie, 
Hembers,  Appellees. 

Gen.  No.  21,310. 

1.  Workmen's  Compensation  Act,  §  1* — when  warehouse  extra- 
hazardous enterprise.  A  warehouse  used  by  an  employer  for  the 
storing  and  vending  of  its  commodities  which  contains  an  electric 
elevator  and  is  located  in  a  city  which  regulates  by  ordinance  the 
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use  and  operation  of  elevators,  la  an  extra-hazardous  enterprise 
within  the  meaning  of  Laws  1913,  sec.  3. 

2.  Workmen's  Compensation  Act,  {  1 — when  liberally  construed. 
The  Workmen's  Compensation  Act  of  1913,  though  In  derogation  of 
common  law  is  beneficent  and  therefore,  to  be  liberally  construed 
to  carry  out  its  objects. 

3.  Workmen's  Compensation  Act,  f  lr — when  provision  abrogat- 
ing common-law  defenses  valid.  The  provision  of  the  Workmen's 
Compensation  Act  of  1913  abrogating  the  three  common-law  de- 
fenses is  valid. 

9 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Charles 
H.  Bowles,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.    Affirmed.    Opinion  filed  January  3,  1916. 

A.  R.  Ubion  and  W.  C.  Kirk,  for  appellant. 
Acton  &  Acton,  for  appellees. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

This  appeal  brings  before  us  for  review  the  aetion 
of  the  Circuit  Court  in  quashing  a  writ  of  certiorari 
sued  out  by  appellant  against  appellees  and  dismissing 
its  petition. 

This  litigation  arises  under  the  Workmen's  Com- 
pensation Act. 

The  proceeding  before  the  Industrial  Board  dis- 
closes that  one  Grover  C.  Richardson  was  employed 
by  appellant  as  a  general  laborer  in  a  warehouse  build- 
ing of  appellant  in  the  City  of  Danville  in  this  State, 
the  warehouse  being  used  for  the  storing  and  vending 
of  the  commodities  of  appellant.  In  that  building  was 
an  electric  elevator,  about  which  Richardson  worked 
and  at  times  operated.  On  October  27,  1913,  while 
Richardson  was  operating  the  elevator,  he  was  caught 
between  the  elevator  platform  and  the  second  floor  of 
the  building,  and  killed. 

An  appropriate  proceeding  was  commenced  before 
the  Industrial  Board  to  recover  from  appellant  com- 

•See  Illinois  Notes  Direst.  VoU.  XI  to  XV,  and  Cumulative 
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pensation  for  the  accidental  death  of  Richardson  in 
pursuance  of  the  provisions  of  the  Workmen's  Com- 
pensation Act.  This  proceeding  resulted  in  the  Indus- , ' 
trial  Board  awarding  the  sum  of  $2,912,  payable  at 
the  rate  of  $7  per  week  for  416  successive  weeks.  In 
making  the  award  the  Board  made  a  finding  to  the 
effect  that  because  of  the  operation  of  the  elevator 
and  the  ordinance  of  the  City  of  Danville  imposing 
regulations  with  reference  to  the  guarding  and  using 
or  placing  of  machinery  and  appliances  for  the  protec- 
tion of  appellant's  employees  and  the  public,  appellant 
was  brought  under  the  provisions  of  the  Workmen's 
Compensation  Law  as  a  "hazardous  employer  of  la- 
bor,1'  and  further  found  that  appellant  had  not  ex- 
pressly rejected  the  statute. 

The  facts  were  stipulated.  Among  these  facts  are 
the  following: 

That  deceased  was  killed  in  the  course  of  his  em- 
ployment; that  at  that  time  deceased  was  paid  as 
wages  $14  per  week;  that  Armour  &  Company  were 
operating  in  Danville  what  is  known  as  a  distributing 
house,  where  meats  are  stored  and  distributed;  that 
this  building,  in  which  Richardson  was  killed,  con- 
sisted of  a  basement  and  three  stories  above  ground; 
that  in  this  building  in  connection  with  the  business 
of  appellant  it  operated  and  used  a  freight  elevator; 
that  such  elevator  was  operated  by  electric  power, 
controlled  by  ropes  from  any  story  of  the  building; 
that  at  and  before  the  time  of  the  accident  there  was 
in  force  in  the  City  of  Danville  an  ordinance  regu- 
lating and  safeguarding  elevators  in  buildings  of  the 
height  of  the  one  in  which  deceased  was  killed. 

The  stipulation  also  admitted  that  appellant  had 
not  given  any  notice  either  of  its  election  to  come 
under  the  provisions  of  the  act  or  rejection  of  its 
provisions.  The  Board  found  that  because  of  the  Dan- 
ville ordinance  regulating  freight  and  passenger  eleva- 
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tors  and  the  further. fact  that  appellant  had  not  given 
notice  rejecting  the  Workmen's  Compensation  Act,  it 
came  under,  its  provisions  by  operation  of  law,  as  a 
hazardous  employer  of  labor,  and  the  Board  in  its 
opinion  says : 

"The  Board  is  of  the  opinion  that  the  facts  set  up 
in  the  stipulation  as  above  stated  bring  the  respondent 
under  the  provisions  of  the  act  as  a  hazardous  em- 
ployer of  labor.  There  can  be  no  question  but  what 
the  business  of  the  respondent  can  be  denominated  as 
an  enterprise,  and  that  there  was  an  ordinance  of  the 
City  of  Danville  imposing  regulations  with  reference 
to  the  guarding  and  using  or  placing  of  machinery  and 
appliances  for  the  protection  of  employees  and  the 
-public.  This  being  true,  the  respondent  here  is  a 
hazardous  employer  of  labor;  and  in  order  to  escape 
liability  for  compensation  to  employees  under  the  pro- 
visions of  the  Workmen's  Compensation  Act,  must 
give  the  notice  required  for  the  rejection  of  the  pro- 
visions of  the  act  as  a  hazardous  employer  of  labor; 
and  not  having  given  it,  there  can  be  no  question  but 
what  they  were  and  are  now  operating  under  the  pro- 
visions of  the  act." 

We  are  in  accord  with  the  Board's  opinion  as  thus 
expressed. 

Appellant,  in  its  petition  for  a  writ  of  certiorari  to 
the  Circuit  Court,  avers  that  it  sued  out  a  writ  of 
certiorari  to  the  Supreme  Court  to  review  the  award 
of  the  Industrial  Board,  and  that  on  October  9,  1914, 
the  Supreme  Court  dismissed  the  petition  for  want  of 
jurisdiction,  holding  that  that  portion  of  the  Work- 
men's Compensation  Law  which  sought  to  give  the 
Supreme  Court  original  jurisdiction  in  certiorari  to 
review  the  decision  of  the  Industrial  Board  was  in- 
valid as  being  in  conflict  with  section  2,  article  VI,  of 
the  Constitution  of  Illinois,  and  holding  that  the  Cir- 
cuit Courts  had  jurisdiction  to  issue  common-law  writs 
of  certiorari  to  said  Industrial  Board.  This  decision 
is  authority  for  the  Circuit  Court's  granting  the  cer- 
tiorari prayed  for  in  the  petition. 
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The  solution  of  the  questions  involved  rests  in  the 
construction  of  those  parts  of  the  Workmen's  Com- 
pensation Act  applicable  to  the  questions  raised  upon 
the  petition  for  certiorari.  Item  8  of  section  3  of  the 
Act  of  1913  reads: 

4 'In  any  enterprise  in  which  statutory  or  municipal 
ordinance  regulations  are  now  or  shall  hereafter  be 
imposed  for  the  regulating,  guarding,  use  or  the  plac- 
ing of  machinery  or  appliances,  or  for  the  protection 
and  safeguarding  of  the  employees  or  the  public  there- 
in; each  of  which  occupations,  enterprises  or  busi- 
nesses are  hereby  declared  to  be  extra-hazardous." 

Section  4  of  the  Act  of  1910  (J.  &  A.  If  5389),  regu- 
lates, among  other  things,  the  operation  of  elevators 
and  requires  certain  safety  appliances  to  be  used  in 
their  operation,  etc. 

Section  2  of  the  Act  of  1913  provides  that  every 
employer  should  be  conclusively  presumed  to  have 
filed  notice  of  election  as  provided  in  section  1,  para- 
graph a,  and  to  have  elected  to  provide  and  pay  com- 
pensation according  to  the  provisions  of  this  act, 
unless  and  until  notice  in  writing  of  his  election  to  the 
contrary  is  filed  with  the  Industrial  Board,  etc. 

Paragraph  b,  of  section  3,  enumerates  enterprises 
or  businesses  which  are  extra-hazardous  within  the 
meaning  of  the  act.  Among  the  enterprises  or  busi- 
nesses enumerated  by  Item  4  of  paragraph  b,  of  sec- 
tion 3  as  extra-hazardous  is  the  operation  of  "any 
warehouse. ' ' 

Section  631  of  the  general  ordinance  of  the  City  of 
Danville,  in  force  at  and  prior  to  the  time  of  the  death 
of  deceased,  is  an  ordinance  regulating  the  use  and 
operation  of  elevators  in  the  City  of  Danville. 

We  do  not  agree  with  appellant's  contention  that 
the  reference  to  the  "operation  of  any  warehouse"  in 
the  act  must  be  construed  to  refer  only  to  public  ware- 
houses. Warehouses  of  the  character  of  appellant's 
come  within  the  act.  It  is  a  warehouse,  used  as  such 
for  the  purposes  of  appellant's  business,  and  we  think 
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this  holding  is  sustained  by  the  decisions  #of  the  courts 
of  this  country  and  of  England. 

The  warehouse  of  appellant  in  which  Richardson 
met  his  death  comes  within  section  8  above  referred 
to,  for  we  find  that  the  warehouse  is  an  enterprise 
regulated  by"  both  statutory  and  municipal  ordinances. 
This  vested  the  Industrial  Board  with  jurisdiction,  and 
therefore  the  judgment  of  the  Circuit  Court  in  its  dis- 
position of  the  writ  of  certiorari  was  without  error. 

Appellant,  confessedly  not  having  filed  notice  that 
it  had  elected  not  to  be  bound  by  the  act,  is  within 
its  terms  and  amenable  to  its  provisions.  Appellant 
argues,  however,  that  the  statute  in  controversy  being 
in  derogation  of  the  common  law,  should  be  strictly 
construed.  This  is  a  well-recognized  canon  of  con- 
struction, but  it  has  its  exceptions.  When  a  legislative 
act  is  beneficent  in  its  provisions  and  intended  to  pro- 
vide a  way  of  escape  from  the  rigors  of  the  common 
law,  then  such  an  act  should  receive  in  construction 
by  the  courts  a  sufficiently  broad  and  liberal  interpre- 
tation to  cause  it  to  so  operate  as  to  attain  the  benefi- 
cent object  for  which  it  was  enacted,  unless  such  an 
interpretation  would  violate  some  constitutional  right. 

The  Legislature,  by  the  Workmen's  Compensation 
Act,  adopted  a  new  policy  governing  the  relations  be- 
tween master  and  servant  for  the  very  purpose  of 
enabling  the  Servant  to  escape  the  barriers  erected  by 
the  common  law  which  prevent  recovery  of  compensa- 
tion in  certain  cases.  The  statute,  supra,  was  passed 
to  thereafter  render  abortive  such  defenses. 

That  the  statute  is  in  derogation  of  the  common 
law  is  patent.  That  was  the  intention  of  the  Legisla- 
ture, and  it  offends  no  constitutional  right,  because 
there  is  no  such  thing  as  a  vested  right  in  the  common 
law.  Whatever  of  the  common  law  is  in  force  in  this 
State  exists  in  virtue  of  statutory  provisions.  By  this 
statute  the  common-law  doctrine  of  contributory  neg- 
ligence, assumed  risk  and  fellow-servant  is  abolished. 
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These  three  common-law  defenses  are  by  the  statute 
mac^e  unavailable.  Appellant  insists  that  depriving  it 
of  these  defenses  is  an  infringement  of  its  right  and 
contrary  to  law ;  but  in  Deibeikis  v.  Link-Belt  Co.,  261 
HI.  454,  5  N.  C.  G.  A.  401,  and  Mondou  v.  New  York, 
N.  H.  A  H.  R.  Co.,  223  U.  S.  1,  1  N.  C.  C.  A.  875,  the 
right  of  the  Legislature  to  deprive  the  employer  of  all 
common-law  defenses  is  sanctioned  and  upheld.  Un- 
less the  employer  refuses  to  accept  the  terms  of  the  act, 
he  is,  in  the  language  of  the  statute, ' i  conclusively  pre- 
sumed to  have  filed  notice  of  election  and  to  have 
elected  to  provide  and  pay  compensation  according 
to  its  provisions."  This  is  the  position  of  the  appel- 
lant, and  thereby  his  liability  is  fixed. 

We  therefore  find  that  the  Industrial  Board  had 
jurisdiction  of  the  case  of  Richardson  and  that  the 
Circuit  Court  did  not  err  in  quashing  the  writ  of 
certiorari  and  in  dismissing  appellant's  petition,  and 
its  judgment  is  therefore  affirmed. 

Affirmed. 


Owen  Murphy,  Appellee,  y.  Gunning  System, 

Appellant. 

Gen.  No.  21,325.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Clin- 
ton F.  Ibwin,  Judge,  presiding.  Heard  in  this  court  at  the  June 
term,  1915.    Reversed  and  remanded.    Opinion  filed  January  3,  1916. 

Statement  of  the  Case. 

Action  on  the  case  for  personal  injury  by  Owen 
Murphy,  plaintiff,  against  Gunning  System,  defend- 
ant.    Plaintiff  recovered  against  the  defendant  in  the 
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Superior  Court  a  judgment  on  the  verdict  of  a  jury 
for  $3,000,  and  defendant  appeals. 

This  appeal  is  prosecuted  from  the  second  trial  of 
the  cause.  On  the  first  trial  a  verdict  was  instructed 
against  plaintiff  and  the  Appellate  Court  reversed  the 
judgment  entered  on  that  verdict  for  the  reason  that 
in  its  opinion  the  facts  found  in  the  record  should  have 
been  submitted  to  the  jury  for  determination.  The 
pleadings  are  the  same  as  at  the  first  trial.  The  sylla- 
bus on  the  former  appeal  appears  in  184  HI.  App.  455. 

David  K.  Tone,  for  appellant. 

Gorman,  Pollock,  Sullivan  &  Livingston,  for  ap- 
pellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  error,  §  1725* — when  refusal  to  eliminate  count 
error.  In  an  action  by  an  employee  against  an  employer  to  recover 
for  injuries  received  by  falling  from  a  framework,  where  on  a 
former  appeal  the  Appellate  Court  decided  that  plaintiff  could  not 
maintain  an  action  for  a  defect  in  the  footboard  on  which  he  waa 
working,  it  is  error  to  refuse  to  eliminate  a  count  in  the  declaration 
charging  as  the  sole  act  of  negligence  against  defendant  that  it 
failed  to  maintain  the  footboard  in  a  reasonably  safe  condition. 

2.  Appeal  and  error,  §  1815* — when  instructions  misleading.  In- 
structions which  permit  the  jury  to  predicate  their  verdict  on  a 
count  of  the  complaint  based  on  a  theory  of  negligence  which 
had  been  eliminated  from  the  case  on  a  former  appeal  are  mis- 
leading. 

•See  Illinois  Notes  Divert,  Vol*.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 
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Isabella  Curran,  Appellant,  v.  L.  K.  Gushing,  Appellee. 
Gen.  No.  21,338.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John 
A.  Mahoney,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.    Affirmed.    Opinion  filed  January  3,  1916. 

Statement  of  the  Case. 

Action  by  Isabella  Curran,  plaintiff,  against  L.  K. 
Cushing,  defendant,  upon  a  lease  for  an  apartment. 
Under  a  power  of  attorney  contained  in  the  lease,  judg- 
ment was  entered  for  plaintiff  for  one  month's  rent 
and  attorney's  fees.  On  motion  made  by  defendant 
and  a  pertinent  showing  of  facts,  he  was  let  in  to 
plead.  From  a  judgment  of  nil  capiat,  plaintiff  ap- 
peals. 

Edward  J.  Kelly,  for  appellant. 

Charles  E.  Selleck,  for  appellee. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Landlord  and  tenant,  (  140* — when  tenant  not  estopped  to 
deny  premises  are  uninhabitable.  A  tenant  who  has  not  gone  into 
possession  of  premises  rented  for  residence  purposes  is  not  estopped 
to  deny  that  they  were  in  a  habitable  condition  at  the  time  the 
term  commenced  because  the  lease  contained  a  covenant  on  his 
part  that  he  received  possession  of  the  demised  premises  in  good 
order  and  condition,  such  covenant  being  untrue. 

2.  Landlord  and  tenant,  §  176* — when  covenant  for  quiet  pos- 
session and  enjoyment  implied.  The  law  implies  a  covenant  for 
quiet  possession  and  enjoyment  of  leased  premises. 

3.  Landlord  and  tenant,  §  275* — when  tenant  not  in  possession 
not  liable  for  rent.  The  failure  of  the  landlord  to  put  leased  prem- 
ises in  a  habitable  condition  at  the  commencement  of  the  term 
excuses  a  tenant  who  has  not  gone  into  possession  from  all  the 
covenants  of  the  lease  including  the  covenant  to  pay  rent. 


•See  IlllnoU  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  some 
topic  and  section  number. 
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Davenport  v.  Calumet  &  South  Chicago  Ry.  Co.,  197  111.  App.  372. 


Clara  Davenport,  Appellee,  t.  Calumet  &  South  Chi- 
cago Railway  Company,  Appellant. 

Gen.  No.  21,348.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Theo- 
dore Bbentano,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.  Reversed  with  finding  of  fact.  Opinion  filed  January 
3,  1916.  Rehearing  denied  January  17,  1916.  Certiorari  denied  by 
Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  on  the  case  by  Clara  Davenport,  plaintiff, 
against  the  Calumet  &  South  Chicago  Railway  Com- 
pany, a  corporation,  defendant,  for  damages  for  per- 
sonal injuries  sustained  while  attempting  to  alight 
from  a  moving  street  car.  From  a  verdict  for  plain- 
tiff for  $10,000,  defendant  appeals. 

John  E.  Kehoe  and  Charles  LeRoy  Brown,  for 
appellant ;  John  R.  Guilliams,  of  counsel. 

Peden,  Kahn  &  Murphy,  for  appellee;  R.  C  Mer- 
rick, of  counsel. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Street  railroads,  §  131* — when  negligence  must  be  proved  by 
preponderance  of  evidence.  The  plaintiff,  in  an  action  on  the  case 
against  a  street  railway  company  for  damages  for  personal  injuries 
alleged  to  be  due  to  negligence  in  starting  a  car  which  had  stopped, 
must  sustain  his  case  by  a  preponderance  of  the  evidence. 

2.  Street  railroads,  §  131* — when  negligence  in  starting  car  not 
proved  by  preponderance  of  evidence.  The  plaintiff,  in  an  action 
against  a  street  railway  company  for  damages  for  personal  injuries 
alleged  to  have  been  sustained  as  the  result  of  negligence  in  start- 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 
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ing  the  car  after  it  had  stopped  and  while  plaintiff  was  trying  to 
get  off,  fails  to  sustain  hie  case  by  a  preponderance  of  evidence 
where  the  testimony  of  plaintiff  and  another  that  the  car  stopped 
and  started  with  a  jerk  while  plaintiff  was  attempting  to  get  off  was 
directly  contradicted  by  six  witnesses  for  defendant  who  testified 
that  plaintiff  alighted  while  the  car  was  in  motion. 

3.  Appeal  and  error,  §  49* — when  Appellate  Court  may  make 
flnding9  of  fact.  When  the  Appellate  Court,  upon  review,  de- 
termines that  the  evidence  falls  to  sustain  the  verdict,  it  may 
reverse  the  judgment  with  a  finding  of  fact 


William  Schindler,  Appellant,  t.  Link  Belt  Machinery 

Company,  Appellee. 

Gen.  No.  21,366.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  M.  L. 
McKixlet,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.  Affirmed.  Opinion  filed  January  3,  1916.  Rehearing 
denied  January  17,  1916. 

Statement  of  the  Case. 

Action  on  the  case  by  William  Schindler,  plaintiff, 
against  the  Link  Belt  Machinery  Company,  defendant, 
for  damages  for  an  assault  and  battery  alleged  to  have 
been  committed  upon  plaintiff  by  defendant's  fore- 
man. From  a  judgment  for  defendant,  plaintiff  ap- 
peals. 

Charles  H.  Mitchell  and  H.  A.  Babnhabdt,  for 
appellant. 

A.  C.  Wild,  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

•Bee  nilnols  Notes  Disjeet,  .Vole.  XI  to  XV,  and  Cumulative  Quarterly,  eame 
topic  and  section  number. 
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Abstract  of  the  Decision. 

Master  and  servant,  §  846 * — when  act  of  servant  not  within  scope 
of  employment.  The  commission  of  an  assault  by  a  servant,  who 
was  engaged  in  guarding  employees  of  the  master  on  their  way 
home  during  a  strike,  upon  a  person  unconnected  with  and  unin- 
terested in  the  strike  during  a  purely  personal  altercation,  was  an 
act  without  the  scope  of  the  employment  of  the  servant  so  as  not 
to  make  the  master  liable. 


In  re  Estate  of  James  Foster,  Deceased* 
On  Appeal  of  Walter  Foster  et  al.,  Executors,  Appel- 
lants, v.  W.  H.  Hopkins,  Appellee. 

Gen.  No.  21,376.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
McNutt,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.    Affirmed.     Opinion  filed  January  3,  1916. 

Statement  of  the  Case. 

Action  by  W.  H.  Hopkins,  plaintiff,  against  the 
estate  of  James  Foster  in  the  Probate  Court  upon 
four  bonds  given  in  the  Municipal  Court  to  perfect 
writs  of  error  from  the  Appellate  Court  to  the  Munici- 
pal Court.  From  an  allowance  of  the  claim  in  the 
Probate  Court,  appeal  was  taken  to  the  Circuit  Court. 
From  the  judgment  of  the  Circuit  Court  for  plaintiff, 
the  executors  of  the  estate  appeal. 

Louis  Greenberg  and  Fred  De  Young,  for  appel- 
lants. 

Clinton  A.  Stafford  and  Harry  A.  Barnhardt,  for 

appellee. 


♦See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Action,  §  43* — when  several  bonds  signed  by  testator  as  sure- 
ty may  be  embodied  in  same  claim  against  estate.  The  obligee 
in  several  bonds  given  in  the  same  court  to  perfect  writs  of  error 
from  the  Appellate  Court  to  such  court,  which  are  respectively 
signed  by  the  same  persons  as  principal  and  surety,  may  Include 
all  such  bonds  in  one  action  in  the  Probate  Court  against  the  estate 
of  the  deceased  surety. 

2.  Appeal  and  error,  §  878* — necessity  of  evidence  appearing  in 
abstract.  The  Appellate  Court  is  not  bound  to  consider  the  testi- 
mony of  a  witness  which  Is  not  abstracted. 

3.  Witnesses,  §  141* — when  executor  not  incompetent  to  tes- 
tify in  action  against  estate.  An  executor  is  competent  to  testify 
in  an  action  against  the  estate  upon  bonds  signed  by  testator  as 
surety  regarding  facts  occurring  subsequently  to  the  death  of  the 
testator. 

4.  Principal  and  surety,  §  46* — when  surety  estopped  to  deny 
judgments  recited  in  bonds.  A  surety  upon  bonds  given  to  per- 
fect writs  of  error  is  estopped  to  deny  the  judgments  recited  in  the 
bonds. 

5.  Trial,  §  204* — when  verdict  directed  for  failure  to  establish 
defense.  The  trial  court  may  direct  a  verdict  for  the  plaintiff 
where,  as  the  result  of  the  proper  exclusion  of  evidence,  the  de- 
fendant has  not  established  his  defense. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  tame 
topic  and  section  number. 
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Nimmons  v.  Lyon  &  Healy,  197  111.  App.  376. 


George  C.  Nimmons,  Appellee,  y.  Lyon  &  Healy, 

Appellant. 

Gen.  No.  21,387.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jesse 
A.  Baldwin,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.  Affirmed.  Opinion  filed  January  3,  1916.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Bill  by  George  C.  Nimmons,  complainant,  against 
Lyon  &  Healy,  a  corporation,  defendant,  to  enforce  a 
mechanic's  lien  for  architect's  fees  claimed  to  be  due 
from  defendant  for  preparing,  making  and  drawing 
certain  plans  or  preliminary  sketches  for  a  factory 
building.  From  a  judgment  of  the  chancellor  confirm- 
ing the  report  of  the  master,  to  whom  the  cause  had 
been  referred,  and  granting  a  lien  to  complainant  for 
the  amount  recommended  by  the  master,  defendant  ap- 
peals. 

William  B.  Jarvis,  for  appellant. 

G.  Fred  Rush  and  Walter  S.  Holden,  for  appellee. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  error,  §  1416* — when  master's  finding  entitled  to 
same  weight  as  that  of  jury.  The  findings  of  fact  by  a  master  In 
chancery  must  be  given  the  same  weight  by  the  Appellate  Court 
as  would  the  verdict  of  a  jury  in  a  suit  at  law. 

2.  Mechanics'  liens,  §  21* — when  architect  entitled  to  mechan- 
ic's lien.  An  architect  who  draws  plans  and  specifications  for  a 
building  to  be  erected  upon  a  designated  spot  performs  services 
for  the  purpose  of  building  it  so  as  to  be  entitled  to  a  mechanic's 

♦See  Illinois  Notes  Digest,  Vol*.  XI  to  XV,  and  CnmulatlTe  Quarterly,  mhm 
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lien,  even  though  he  does  not  superintend  the  construction  of  the 
building,  and  even  though  a  building  of  the  same  identical  character 
is  not  erected. 

3.  Estoppel,  §  63* — when  presentation  of  bill  for  amount  less 
than  contract  price  not  estoppel  to  recover  contract  price.  An 
architect  who  agrees  to  draw  plans  and  specifications  for  a  building 
for  a  certain  price  may  not  be  denied  a  lien  for  the  contract  price, 
upon  performance  of  the  contract,  because  he  presented  a  bill  for  a 
lesser  amount,  where  such  bill  was  intended  as  a  compromise  and 
was  not  accepted. 


Samuel   Cohen,  Administrator,   Appellee,  v.  City  of 

Chicago,  Appellant. 

Gen.  No.  21,418. 

1.  Appeal  and  error,  §  219* — when  defendant  cannot  complain  of 
peremptory  instruction  in  favor  of  codefendant.  A  defendant  can- 
not complain  of  a  peremptory  instruction  in  favor  of  a  codefendant 
where  he  did  not  object  to  the  instruction  when  given. 

2.  Instructions,  §  20* — when  instruction  that  jury  should  take 
law  from  court  proper.  An  Instruction  that  the  jury  shall  take  the 
law  from  the  court  and  not  from  counsel  is  proper  in  order  to 
counteract  the  effect  of  misinformation  concerning  the  law  indulged 
in  by  counsel  in  argument 

3.  Instructions,  §  88* — when  instruction  as  to  preponderance  of 
evidence  improper.  Where  defendant  puts  In  no  evidence,  an  in- 
struction as  to  the  preponderance  of  the  evidence  Is  improper,  as  the 
jury  in  such  case  consider  the  case  on  the  evidence  of  plaintiff. 

4.  Instructions,  §  85* — when  instruction  on  evidence  improper. 
Where  the  defendant  puts  In  no  evidence,  an  instruction  that  "if 
the  evidence  is  equally  balanced,  they  must  find  for.  defendant"  1b 
properly  refused. 

6.  Municipal  corporations,  §  1100* — when  instruction  on  proxi- 
mate cause  erroneous.  In  an  action  against  a  city  and  a  railroad 
company  to  recover  for  the  death  of  plaintiff's  intestate,  where  it 
was  alleged  that  a  horse  which  deceased  was  driving  at  the  time  of 
the  accident  was  frightened  by  the  blowing  of  defendant  railroad 

•Seo  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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company's  locomotive  whistle  and  bolted,  causing  the  wheel  of  the 
wagon  in  which  deceased  was  riding  to  fall  into  a  large  hole  or 
rut  in  defendant  city's  public  street,  throwing  plaintiff  out  and  caus- 
ing his  death,  an  instruction  offered  by  defendant  city  that  the  jury 
should  find  such  defendant  not  guilty  if  it  appeared  that  the 
accident  was  proximately  caused  by  the  blowing  of  the  whistle 
is  properly  refused,  being  bad  as  Ignoring  the  other  element  of 
proximate  cause,  the  defective  condition  of  the  street. 

6.  Trial,  §  207* — what  is  effect  of  direction  of  verdict  to  find  one 
defendant  guilty.  In  an  action  against  a  city  and  a  railroad  com- 
pany to  recover  for  the  death  of  plaintiff's  Intestate  alleged  to  have 
been  caused  by  defendants'  negligence,  a  peremptory  Instruction 
to  find  one  defendant  not  guilty  leaves  only  the  question  of  the 
negligence  of  the  codefendant,  and  a  verdict  finding  such  codefend- 
ant  guilty  fixes  its  liability  Independently  of  the  negligence  of  the 
other  defendant. 

7.  Municipal  corporation s,  §  1098* — when  evidence  sufficient  to 
sustain  verdict  for  injuries  due  to  defective  street.  In  an  action 
against  a  city  and  a  railroad  company  to  recover  for  the  death  of 
plaintiff's  intestate,  where  it  is  alleged  that  the  horse  which  de- 
ceased was  driving  at  the  time  of  the  accident  was  frightened  by 
the  blowing  of  defendant  railroad  company's  locomotive  whistle  and 
bolted,  causing  the  wheel  of  the  wagon  in  which  deceased  was  rid- 
ing to  fall  into  a  large  hole  or  rut  in  defendant  city's  public  street, 
throwing  plaintiff  out  and  causing  his  death,  evidence  held  sufficient 
to  Justify  a  verdict  for  plaintiff. 

8.  Appeal  and  error,  §  1523* — when  case  not  reversed  for  errors 
in  instructions.  Where  the  evidence  In  an  action  clearly  justifies 
a  verdict  for  plaintiff,  or  where  defendant  offers  no  countervailing 
evidence,  such  verdict  will  not  be  reversed  for  errors  in  instructions 
unless  it  is  clear  that  the  jury  were  misled  by  such  instructions  in 
a  matter  material  to  the  Issue. 

9.  Torts,  §  32* — when  verdict  against  one  tort  feasor  justified 
without  regard  to  negligence  of  other.  In  an  action  where  the 
declaration  charges  two  defendants  with  separate  acts  of  negligence 
contributing  to  cause  the  injury  sought  to  be  recovered  for,  a  ver- 
dict against  one  defendant  is  justified  without  regard  to  the  negli- 
gence of  the  other. 

10.  Appeal  and  error,  §  438* — when  objection  as  to  variance  too 
late.  In  an  action  where  the  declaration  charges  two  defendants 
with  separate  acts  of  negligence  contributing  to  cause  the  injury 
sought  to  be  recovered  for,  and  where  a  peremptory  instruction  in 
favor  of  one  defendant  is  given,  plaintiff  going  to  trial  against  the 
codefendant  without  amending,  the  objection  of  variance  made  for 


*See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
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the  first  time,  on  appeal  comes  too  late,  since  if  the  objection  had 
been  seasonably  made,  plaintiff  co\i\d  have  amended  by  striking  the 
negligence  averred  against  the  other  defendant,  and  retaining  only 
the  averment  of  negligence  against  the  defendant  found  guilty. 

11.  Evidence,  §  154* — when  failure  to  offer  evidence  admission 
of  facts.  Where  a  defendant  offers  no  evidence  to  meet  the  case 
made  by  plaintiff's  evidence,  and  allows  the  case  to  go  to  the  jury 
on  the  facts  so  established,  such  defendant  thereby  admits  the  truth 
of  such  facts. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Richard 
S.  Tuthell,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.  Affirmed.  Opinion  filed  January  3,  1916.  Rehearing 
denied  January  17,  1916.  Certiorari  denied  by  Supreme  Court  (mak- 
ing opinion  final). 

John  W.  Bbckwith  and  N.  L.  Piotrowski,  for  ap- 
pellant ;  David  R.  Levy,  of  counsel, 

Elmer  &  Cohen,  for  appellee. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  the  case  for  negligently  caus- 
ing the  death  of  plaintiff's  intestate,  one  James  P. 
Hilton,  brought  against  defendant  and  also  the  Chi- 
cago Junction  Railway  Company.  The  cause  pro- 
ceeded to  trial  under  the  first  and  third  counts  of  the 
declaration,  each  of  which  charged  two  causes  of  negli- 
gence as  contributing  to  the  accidental  death  of  Hilton, 
the  negligence  charged  against  the  defendant  railway 
company  being  that  it  violated  a  city  ordinance  by  blow- 
ing the  whistle  of  an  engine  which  frightened  the  team 
Hilton  was  driving,  causing  them  to  bolt.  The  negli- 
gence charged  against  the  defendant  city  was  its  per- 
mitting a  large  hole  or  rut  to  remain  in  Emerald 
avenue,  in  which  the  wheel  of  the  wagon  Hilton  was 
driving  dropped,  throwing  Hilton  from  the  wagon, 
which  ran  over  him  and  killed  him. 

At  the  close  of  plaintiff's  evidence  the    court   in- 
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structed  a  verdict  in  favor  of  the  railway-  company, 
and  the  cause  was  then,  without  any  countervailing 
proof  being  offered  by  defendant,  submitted  to  the 
jury,  which  rendered  a  verdict  against  the  defendant 
city  for  $4,500,  upon  which  a  judgment  was  rendered, 
and  the  city  brings  the  record  here  for  our  review. 

To  the  court's  instruction  to  the  jury  to  find  a  ver- 
dict for  the  railway  company,  counsel  for  the  city  in- 
terposed no  objection. 

Defendant  complains  of  the  court's  ruling  on  the 
instructions  to  the  jury.  We  have  examined  with  care 
all  of  the  instructions  given  and  refused,  and  we  are 
satisfied  that  the  jury  were  sufficiently  instructed  upon 
the  law  of  the  case  as  it  was  submitted  to  them. 

The  court  gave  an  instruction  of  its  own  motion, 
against  which  defendant  raises  strenuous  objection, 
We  are  unable  to  discover  any  infirmity  in  this  instruc- 
tion, in  fact  we  rather  approve  of  it.  In  its  essence  it 
instructed  the  jury  that  they  should  take  the  law  from 
the  court  and  not  consider  anything  as  law  except  as 
given  to  them  in  the  written  instructions,  and  decide 
the  case  accordingly.  Lawyers  in  their  arguments 
oftentimes  tell  the  jury  what  they  regard  the  law  to 
be,  and  at  times  they  misinform  them.  In  such  a  con- 
dition, it  is  the  exercise  of  wisdom  on  the  part  of  the 
court  to  give  an  instruction  like  the  one  complained 
of,  to  counteract  the  effect  of  any  misinformation  con- 
cerning the  law  in  which  counsel  may  have  indulged 
in  argument. 

Because  the  defendant  put  in  no  evidence,  the  jury 
were  only  to  consider  the  case  as  made  by  the  evidence 
of  plaintiff.  There  was  no  occasion  for  the  court  to 
instruct  the  jury  regarding  the  preponderance  of  the 
evidence,  and  certainly  not  to  give  the  instruction 
refused,  which  told  the  jury  that  "if  the  evidence  was 
equally  balanced,  they  must  find  for  the  defendant. " 
The  jury  were  instructed  that  their  verdict  must  rest 
upon  a  preponderance  of  the  evidence  and  that  if 
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they  found  the  defendant  city  guilty  of  the  negligence 
charged  against  it  in  the  declaration,  their  finding 
must  be  based  upon  a  preponderance  of  the  evidence. 
But  as  all  the  evidence  before  them  was  that  of  the 
plaintiff,  the  use  of  the  word  "preponderance"  in  this 
condition  of  the  record  was  unnecessary. 

Two  acts  of  negligence  were  charged  in  the  declara- 
tion— the  blowing  of  the  whistle  and  the  defect  in  the 
street — and  defendant's  proffered  instruction  that  if 
the  accident  was  approximately  caused  by  the  whistle 
on  the  engine  frightening  the  horses,  they  should  find 
the  defendant  not  guilty,  was  bad,  as  ignoring  the 
other  element  of  proximate  cause,  viz.,  the  defective 
condition  of  the  street.  The  negligence  of  the  de- 
fendant railway  company  was  out  of  the  case  by  the 
finding  of  the  jury  in  its  favor. 

The  only  question  for  the  jury  was  whether  the  de- 
fendant city  was  guilty  of  the  negligence  charged 
against  it  in  either  of  the  two  counts  of  the  declara- 
tion. If  the  jury  found  the  city  guilty  of  the  negli- 
gence charged  in  either  of  the  two  remaining  counts 
of  the  declaration,  their  liability  was  fixed.  Even  were 
there  errors  in  the  instruction,  this  court  would  not 
reverse  because  of  such  errors,  where  the  evidence  so 
clearly  justified  a  verdict  for  the  plaintiff  as  in  the 
case  at  bar,  nor  in  a  case  where  there  is  no  counter- 
vailing proof,  unless  it  was  clear  that  the  instruction 
challenged  misled  the  jury  in  a  matter  material  to 
the  issue.    Young  v.  McConnell,  110  111.  83. 

After  the  railway  company  was  out  of  the  case  no 
amendment  was  made  to  the  declaration,  and  defend- 
ant contends  that  this  is  reversible  error.  If  the  de- 
fendant city  was  guilty  of  the  negligence  averred 
against  it  in  the  declaration,  the  jury  were  justified 
in  their  verdict,  without  regard  to  the  liability  of  the 
other  defendant.  The  most  defendant  can  claim,  in 
this  condition  of  the  record,  is  that  there  was  a  vari- 
ance between  the  charge  in  the  declaration  that  the 
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railway  company  was  guilty,  with  the  other  defendant, 
the  city,  of  concurring  negligence,  and  that  the  verdict 
was  only  against  the  latter.  Defendant  made  no  ob- 
jection in  the  trial  court  on  the  ground  of  variance, 
neither  did  it  there  claim  that  the  dismissal  of  the 
defendant  railway  company  operated  as  an  amend- 
ment to  the  declaration  to  that  extent.  The  objection 
comes  too  late  here.  If  the  objection  had  been  made  in 
the  trial  court,  plaintiff  could  have  readily  amended 
his  declaration  by  striking  out  the  negligence  averred 
against  the  defendant  railway  company  and  by  retain- 
ing  only  the  averment  of  negligence  against  the  de- 
fendant city.  Frank  Parmelee  Co.  v.  Wheelock,  224 
HI.  194. 

The  city  declined  to  meet  with  evidence  the  case 
made  by  plaintiff  and  allowed  the  case  to  go  to  the 
jury  on  the  facts  as  established  by  plaintiff's  evidence, 
thereby  admitting  the  truth  of  such  undisputed 
evidence. 

The  trial  was  fair,  there  are  no  material  errors  in 
procedure  affecting  the  city's  rights,  and  the  judg- 
ment of  the  Circuit  Court  is  affirmed. 

Affirmed. 


M.  Hommel  Wine  Company,  Defendant  in  Error,  t. 
Theo.  Netter,  Plaintiff  in  Error. 

Gen.  No.  21,170. 

1.  Sales,  §  329* — when  evidence  sufficient  to  establish  acceptance 
of  goods.  In  an  action  to  recover  the  purchase  price  of  wine  sold 
and  delivered  to  defendant,  where  the  defense  was  that  the  wine  de- 
livered was  not  in  compliance  with  the  contract,  and  it  appeared 
that  defendant  inspected  the  wine  after  delivery  at  the  dock,  that 
he  afterwards  refused  to  return  the  wine  when  requested  by  plain- 

•See  Illinois  Note*  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
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tiff  to  do  so,  and  took  the  wine  from  the  dock,  storing  it  In  a  ware- 
house and  refilling  some  of  the  barrels  and  selling  a  large  part  of 
ft,  held  that  a  peremptory  Instruction  for  plaintiff  on  the  ground 
that  the  facts  showed  an  acceptance  with  full  knowledge  of  the  con- 
dition of  the  wine  was  proper. 

2.  Sales,  §  153* — what  constitutes  an  acceptance  of  goods.  Any 
act  done  by  the  buyer  of  goods  tendered  in  fulfilment  of  a  contract 
of  sale,  which  such  buyer  has  no  right  to  do  unless  he  is  the  owner 
of  the  goods,  is  Itself  an  acceptance  of  the  goods. 

3.  Sales,  §  156* — when  acceptance  of  goods  bar  to  claim  for  com- 
pensation  for  defects  in  goods.  The  acceptance  of  an  article  sold  on 
an  executory  contract  after  opportunity  to  examine  It  amounts,  in 
the  absence  of  fraud  or  latent  defects,  to  an  agreement  that  the 
article  conforms  to  the  contract  and  was  satisfactory  and  bars  all 
claim  for  compensation  for  defects  in  the  article. 

4.  Sales,  §  389* — when  damages  on  account  of  inferior  quality 
of  goods  may  not  be  recouped.  Where  there  has  been  an  accept- 
ance of  goods  delivered  under  an  executory  contract,  damages  on 
account  of  the  inferior  quality  of  the  accepted  goods  cannot  be 
recouped,  in  the  absence  of  fraud  or  express  warranty,  or  of  latent 
defects  incapable  of  discovery  on  inspection. 

5.  Sales,  |  329* — when  not  necessary  to  prove  that  goods  corre~ 
spond  with  sample  or  description.  In  order  to  recover  the  purchase 
price  of  goods  sold  and  delivered  under  a  contract,  it  is  not  neces- 
sary to  prove  that  the  goods  delivered  exactly  corresponded  with 
the  sample  or  with  the  description  thereof  in  the  contract  where 
it  appears  that  defendant  received  and  retained  the  goods  actually 
delivered,  since  the  law  does  not  permit  a  vendee  to  receive  and 
retain  the  goods  delivered  under  a  contract,  and  afterwards  defeat 
an  action  for  the  purchase  price  on  the  ground  that  such  goods 
were  not  of  the  exact  quality  or  description  called  for  by  the  con- 
tract. 

6.  Saxes,  §  146* — what  is  remedy  of  purchaser  of  goods  not  com- 
plying with  contract.  Where  goods  tendered  in  performance  of  a 
contract  are  not  in  compliance  therewith,  the  remedy  of  the  vendee, 
in  the  absence  of  a  warranty,  is  to  refuse  the  goods,  or  to  return 
them  within  a  reasonable  time  after  he  discovers  that  they  are  not 
as  required  by  the  contract. 

7.  Sales,  |  356* — when  evidence  as  to  loss  of  profits  properly 
excluded.  In  an  action  to  recover  for  wine  sold  and  delivered, 
where  defendant  sought  to  set  off  or  recoup  profits  alleged  to  have 
been  lost  as  a  result  of  the  alleged  inferior  quality  of  the  wine 
delivered,  the  exclusion  of  evidence  of  such  profits  held  not  erro- 
neous, it  appearing  that  defendant's  conduct  amounted  to  an  accept- 
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ance  of  the  wine  with  full  knowledge  of  its  condition  when  deliv- 
ered, and  there  being  no  evidence  that  defendant  had  a  contract 
for  the  resale  of  the  wine  at  the  time  of  making  the  contract  sued 
on. 

8.  Damages,  §  61* — when  loss  of  anticipated  profits  from  resale 
of  goods  not  recoverable.  The  loss  of  anticipated  profits  from  a 
resale  of  the  goods  bought  because  of  defects  in  the  goods  is  not 
the  measure  of  damages  in  an  action  against  the  vendor  for  breach 
of 'the  contract  of  sale  unless  the  vendor  knew  that  the  vendee 
had  a  contract  to  resell  at  an  advanced  price,  and  that  the  purchase 
was  made  to  fulfil  such  contract 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Harry  M. 
Fisher,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.    Affirmed.    Opinion  filed  January  11,  1916. 

Statement  of  the  Case. 

On  August  20, 1913,  the  plaintiff,  a  corporation,  hav- 
ing its  principal  office  at  Sandusky;  Ohio,  commenced 
an  action  of  the  fourth  class  in  the  Municipal  Court 
of  Chicago  against  defendant  to  recover  the  purchase 
price,  and  interest  thereon,  of  certain  Catawba  wine 
sold  and  delivered  to  defendant,  viz.:  43  barrels 
(2217y2  gallons)  from  cask  No.  8,  and  17  barrels  (873 
gallons)  from  cask  No.  7.  Plaintiff  alleged  in  its 
amended  statement  of  claim,  inter  alia,  that  said  60 
barrels  of  wine  were  received  by  defendant  and  ac- 
cepted by  him.  The  defendant  in  his  affidavit  of  merits 
alleged,  in  substance,  that  plaintiff  represented  that 
the  wine  should  be  like  certain  samples  submitted  and 
should  be  a  good  and  merchantable  wine;  that  the 
wine  shipped  was  not  like  the  samples  submitted  and 
was  not  as  represented,  but  was  acetic,  unsound  and  de- 
composed and  not  fit  for  human  consumption  and  of  no 
value  or  use  whatsoever;  and  that  defendant  refused 
and  still  refuses  to  accept  the  wine.  The  defendant 
also  filed  a  claim  of  set-off  for  damages  for  loss  of 
profits  and  for  expenses  incurred  in  hauling  and  stor- 
ing the  wine,  etc.  The  case  was  tried  before  a  jury 
on  November  13, 1914,  and  at  the  conclusion  of  all  the 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 
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evidence  the  court,  over  the  objection  of  the  defendant, 
instructed  the  jury  as  follows:  "I  have  come  to  the 
conclusion  that  this  is  a  case  where  the  defendant, 
having  purchased  the  wine  by  description  and  sample 
without  any  express  warranty  as  to  its  condition,  and 
having  had  ample  opportunity  to  inspect  it  when  he 
received  it,  and  having  inspected  it  and  accepted  it  and 
failed  to  return  it,  cannot  defend  at  this  time  in  an 
action  for  the  purchase  price,  and  your  verdict  should 
be  for  the  plaintiff  for  the  amount  of  the  purchase 
price."  Accordingly  the  jury  returned  a  verdict  find- 
ing the  issues  against  the  defendant  and  assessing 
plaintiff's  damages  at  the  sum  of  $986,  and  subse- 
quently, on  December  5,  1914,  the  court  entered  judg- 
ment on  the  verdict  against  the  defendant,  which  judg- 
ment the  defendant  by  this  writ  seeks  to  reverse. 

The  following  facts,  in  substance,  were  disclosed  by 
the  evidence:  Prior  to  March  7, 1913,  plaintiff's  sales- 
man, McNally,  submitted  to  defendant  at  Chicago  cer- 
tain samples  of  wine,  and  afterwards,  on  March  7th, 
defendant  signed  a  written  order  wherein  he  directed 
plaintiff  to  ship  him  at  Chicago,  /.  o.  6.  Smdusky, 
Ohio,  about  2174  gallons  of  "pure  catawba  wine",  to 
be  taken  from  cask  No.  8  in  the  wine  cellar  of  plaintiff 
at  Sandusky,  at  the  price  of  33  cents  per  gallon.  It 
was  mentioned  on  the  face  of  the  order  that  defendant 
would  furnish  cooperage  for  which  he  was  to  be  al- 
lowed 3  cents  per  gallon.  On  May  5,  1913,  defendant 
signed  another  written  order  wherein  he  directed 
plaintiff  to  ship  him  at  Chicago,  /.  o.  b.  Sandusky, 
Ohio,  about  1000  gallons  of  "dry  Catawba"  from 
plaintiff's  cask  No.  7,  at  33  cents  per  gallon.  It  was 
mentioned  in  the  order  that  the  amount  of  wine  to  be 
shipped  "by  boat  with  balance"  should  total  60  bar- 
rels and  that  defendant  should  be  allowed  3  cents  per 
gallon  on  cooperage.  Before  said  order  had  been  ac- 
cepted by  plaintiff  the  defendant,  on  May  12th,  wrote 
plaintiff  in  part  as  follows:     "I  have  ordered  cask 
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#  8,  containing  about  2174  gals.,  and  the  balance  of 
the  car  with  cask  #  7,  abont  1000  gals.,  at  33^  per 
gal.,  we  to  be  allowed  3  cts.  per  gal.  by  furnishing 
our  own  cooperage.  The  cooperage  was  understood 
to  be  f .  o.  b.  Chicago.  *  *  *  If  you  desire  to  fill  this 
order  like  samples,  kindly  let  me  know  by  return  mail 
so  I  can  make  shipment  of  cooperage.  *  *  *  We  wish 
ojir  own  cooperage  used."  On  May  16th  plaintiff 
wrote  a  letter  in  reply,  in  part,  as  follows:  "Every- 
thing is  satisfactory  to  us  but  the  barrels.  We  do  not 
intend  to  pay  freight  from  Chicago  to  Sandusky  and 
allow  you  3ff  for  cooperage  besides.  *  *  *  We 
are  today  expressing  you  sample  of  the  wine  as  it  is 
in  the  cask.  Of  course,  when  we  ship  it  it  will  be 
filtered  nice  and  clear.  *  *  *  If  sample  is  satisfac- 
tory you  can  ship  your  barrels  at  once,  and  we  will  make 
immediate  shipment  by  boat."  On  June  12th  de- 
fendant wrote  plaintiff :  *  '  The  empty  bbls.  will  go  for- 
ward tomorrow.  *  *  *  You  understand  this  wine 
must  be  like  samples — about  2174  gals,  from  cask  No. 
8  and  the  balance  from  No.  7,"  and  on  June  16th  he 
again  wrote  plaintiff:  "All  the  empty  bbls.  have  been 
shipped  now.  *  *  *  Please  send  me  the  paid  freight 
expense  bill  on  same."  The  testimony  of  several  of 
plaintiff's  witnesses  disclosed  that  after  defendant's 
barrels  had  been  received  by  plaintiff  the  same  were 
cleaned,  steamed  and  sulphured  and  put  in  proper 
condition  to  receive  the  wine;  that  43  barrels  were 
filled  with  wine  taken  from  plaintiff's  cask  No.  8,  and 
17  barrels  with  wine  taken  from  plaintiff's  cask  No. 
7 ;  that  the  wine  so  taken  corresponded  with  the  sam- 
ples previously  taken  from  said  casks  and  submitted 
to  defendant;  that  the  wine  before  being  put  into  the 
barrels  was  properly  filtered  and  was  pure  Catawba 
wine,  of  good  taste  and  free  from  foreign  substances 
and  acetic  acid,  and  that  the  barrels  were  taken  to  the 
dock  at  Sandusky  and  shipped  by  water  to  defendant 
via  Anchor  Line,  as  requested.     Plaintiff's  evidence 
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as  to  the  condition  and  quality  of  the  wine  in  the  bar- 
rels at  Sandusky,  and  as  to  it  being  the  same  at  San- 
dusky as  the  samples  previously  submitted,  was  not 
disputed.     The  defendant,  an  experienced  dealer  in 
wines,  testified,  in  substance,  that  he  first  saw  the  bar- 
rels of  wine  in  the  first  part  of  July,   1913,  at  the 
Anchor  Line  dock  in  Chicago ;  that  a  day  or  two  after 
the  wine  arrived  he  opened  about  10  barrels  at  the 
dock  and  took  out  some  of  the  wine  and  tasted  and  in- 
spected it  and  compared  it  with  the  samples  previ- 
ously submitted ;  that  the  wine  was  not  as  good  as  the 
samples,  and  was  not  palatable,  contained  acetic  acid, 
and  was  unfit  for  consumption  as  wine.    On  July  11th 
defendant  wrote  plaintiff  to  the  effect  that  the  wine 
had  been  found  upon  inspection  not  to  correspond  with 
the    samples    submitted   and   that   he    would  expect 
plaintiff  to  send  him  wine  like  the  samples.    To  this 
letter  plaintiff  on  July  14th  replied,  expressing  sur- 
prise and  saying  that  plaintiff  could  not  furnish  any 
different  wine  than  that  shipped,  as  that  wine  was 
taken  from  the  same  casks  as  the  samples  previously 
submitted  and  was  the  same  wine,  and  further  saying: 
"Let  us  hear  from  you  by  return  mail  what  you  pro- 
pose to  do,  and  if  you  do  not  accept  it,  the  writer" 
(W.  H.  Hommel,  secretary  and  treasurer  of  plaintiff) 
"will  come  to  Chicago  and  attempt  to  sell  it  elsewhere 
and  return  you  your  barrels,  and  we  will  be  out  our 
labor  of  cleaning,  steaming  and  sulphuring  your  bar- 
rels/'    Not  hearing  further  from  defendant,  plaintiff, 
on  July  17th,  and  again  on  July  18th,  wired  defendant 
requesting  a  definite  reply  to  plaintiff's  letter  of  July 
14th.    No  reply  being  received  to  either  the  letter  or 
the  telegrams,  W.  H.  Hommel,  about  July  20th,  left 
Sandusky,  came  to  Chicago  and  called  on  defendant  at 
his  place  of  business.    At  this  interview,  according  to 
Hommel  's  uncontradicted  testimony,  defendant  said 
that  the  wine  was  not  the  same  as  the  samples  and  Hom- 
mel insisted  that  it  was.    Hommel  proposed  that  plain- 
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tiff  take  it  and  dispose  of  it  elsewhere  but  defendant 
refused  to  accede  to  this.  Hommel  then  said  that 
defendant  would  have  to  pay  for  the  wine,  to  which 
defendant  replied  that  he  would  not  do  that  and  that 
plain ti  J  had  better  go  ahead  and  sue  him.  Hommel 
then  proposed  that  he  and  defendant  together  go  and 
inspect  the  wine  and  see  how  it  compared  with  the 
samples,  but  defendant  refused  to  do  this  or  to  inform 
Hommel  where  the  wine  then  was,  and. thereupon  the 
interview  ended.  The  defendant  further  testified  that 
some  days  after  he  had  opened  the  10  barrels  at  the 
dock  he  removed  all  of  the  barrels  to  a  basement  ware-, 
house  of  a  friend  of  his,  where  he  opened  7  or  8  other 
barrels  and  inspected  and  tasted  the  wine  therein  con- 
tained, and  that  8  or  9  days  afterwards,  about  July 
23rd,  he  took  certain  samples  of  the  wine  drawn  from 
different  barrels,  which  in  the  meantime  he  had  kept 
jbo.  his  office,  to  a  consulting  chemist,  named  Norton, 
•who  examined  and  tasted  the  same  and  made  a  report 
to  defendant.  This  chemist  was  one  of  defendant's 
witnesses  at  the  trial  and  he  testified  to  the  effect  that 
the  samples  of  wine  so  submitted  to  him  at  that  time 
contained  acetic  acid,  and  that  the  wine  was  not  pal- 
atable, had  a  tart,  sour  taste  and  was  almost  vinegar, 
and  had  no  value  as  wine  but  only  would  have  a  value 
when  it  would  become  vinegar.  On  July  30th  defend- 
ant wrote  plaintiff,  in  part,  as  follows:  "I  employed 
a  consulting  expert  to  examine  the  wine  and  he  pro- 
nounces it  inferior  and  unmarketable  and  not  the  same 
wine  as  the  sample  I  bought  by.  Now,  I  demand  that 
you  send  me  within  10  days  from  this  date  the  exact 
kind  of  wine  I  bought  from  you  and  if  you  do  not,  I 
shall  expect  you  to  compensate  me  for  the  loss  I  will 
have  sustained  by  your  failure  so  to  do."  To  this 
letter  plaintiff  replied  on  August  1st,  in  part,  as  fol- 
lows :  '  *  If  you  mean  to  accuse  us  of  sending  you  a  dif- 
ferent kind  of  wine  than  what  we  sold  you,  you  have 
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got  the  wrong  bull  by  the  horn.  *  *  *  We  have  sent 
yon  nice,  pure  Catawba  wine.  *  *  *  You  will  not 
have  to  wait  10  days.  *  *  *  We  want  your  reply  by 
return  mail  whether  you  want  this  wine,  or  whether  you 
will  give  it  up  to  us  for  further  disposal.  We  will  take 
it  off  your  hands  without  any  expense  to  you  whatever 
and  will  gladly  return  your  barrels  when  they  are 
empty.  We  will  also  pay  the  freight  which  we  have  al- 
ready done  on  your  barrels  from  Chicago  to  Sandusky, 
and  more  than  that  we  will  not  do.  *  *  #  You  can 
wire  us  at  our  expense  what  you  intend  to  do. ' '  And  on 
August  2nd  defendant  wrote  plaintiff  acknowledging 
receipt  of  plaintiff's  letter  of  August  1st,  and  saying 
in  part:  "In  view  of  your  attitude,  I  shall  have  only 
one  alternative  left,  for  it  is  very  evident  from  your 
letter  that  you  are  not  desirous  of  either  sending  me 
the  goods  I  ordered,  or  to  compensate  me  for  the  loss 
and  damage  I  will  suffer  by  your  failure.  The  dam- 
age accruing  to  me  from  your  failure  to  send  the 
quality  ordered  on  the  3090%  gallons  of  wine  is,  ap- 
proximately, $772.50.  *  *  *  I  have  come  to  the  con- 
clusion that  /  will  be  justified  vn  selling  the  inferior 
wine  you  have  sent  me  at  the  very  best  price  I  can 
obtain  for  the  same,  and  I  will  apply  the  proceeds 
from  this  on  account  of  the  amount  you  owe  me,  ap- 
proximately, $772.50.  *  *  *  I  trust  you  will  either 
send  me  the  wine  I  ordered,  or  a  check  in  the  amount 
of  $772.50  at  your  early  convenience. ' '  Seemingly,  no 
further  letters  passed  between  the  parties,  and  on  Au- 
gust 20th  plaintiff  commenced  the  present  action. 

On  cross-examination  the  defendant  testified,  in 
substance,  that  shortly  after  the  wine  arrived  in  Chi- 
cago and  he  had  inspected  it  he  made  up  his  mind  that 
he  could  not  take  the  wine  and  sell  it  as  wine;  that 
he  afterwards  had  the  expert,  Norton,  test  the  wine 
shipped  and  the  samples  previously  submitted,  for  the 
purpose  of  obtaining  proof  that  the  wine  was  not  good 
wine  and  was  not  the  same  as  the  samples  previously 
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submitted;  that  he  afterwards  ascertained  that  the 
wine  had  no  value  to  him  because  he  could  not  sell  it; 
that  the  wine  was  stored  in  a  warehouse ;  that  he  did  not 
know  exactly  whether  or  not  all  of  the  60  barrels  had 
been  opened;  that  he  had  refilled  some  of  the  barrels 
with  wine  taken  from  the  other  barrels ;  that  he  did  not 
have  all  of  the  60  barrels  of  wine  on  hand;  and  that 
he  had  disposed  of  some  of  the  barrels  of  wine  by  sell- 
ing them  "for  cash  to  pay  the  storage.' '  On  redirect 
examination  he  testified  that  he  had  sold  about  18  bar- 
rels of  the  wine,  all  from  cask  7,  "ninety  days  ago." 

Defendant  further  testified  that  in  making  the  pur- 
chase of  the  wine  he  had  intended  to  carbonate  or 
charge  it,  and  to  put  the  carbonated  wine  in  cases  con- 
taining pint  or  quart  bottles,  and  that  ordinarily  about 
20  of  such  cases  of  wine  could  be  procured  from  one 
barrel.  He  offered  to  prove  fhat  his  net  profit  on  each 
case  of  carbonated  wine  would  have  been  $2,  or  on 
1200  cases  a  total  net  profit  of  $2400,  but  the  court 
would  not  allow  him  to  so  testify. 

Benjamin  F.  J.  Odell,  for  plaintiff  in  error. 

Scott,  Bancboft  &  Stephens,  for  defendant  in  er- 
ror; John  E.  MacLeish,  of  counsel. 

* 

Mb.  Pbesiding  Justice  Gbidley  delivered  the  opin- 
ion of  the  court. 

There  is  no  dispute  as  to  the  quantity  of  the  wine 
received  by  defendant  or  as  to  the  total  purchase  price 
thereof.  No  point  is  made  as  to  the  verdict  being  ex- 
cessive in  amount  on  the  ground  that  interest  on  said 
purchase  price  was  included  in  the  verdict.  The  main 
contention  of  counsel  for  defendant  is  that  the  trial 
court  erred  in  directing  a  verdict  in  favor  of  plaintiff 
in  any  amount. 

After  due  consideration  of  all  the  evidence  we  are 
of  the  opinion  that  the  court's  action  in  directing  a 
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verdict  in  favor  of  the  plaintiff  was  proper.  We  think 
that  the  evidence  clearly  shows  that  the  wine,  after 
its  arrival  in  Chicago,  was  inspected  by  the  defendant 
and  with  full  knowledge  of  its  condition  was  accepted 
by  him.  While  he  at  first  notified  plaintiff  that  he 
would  not  accept  the  wine  because  he  claimed  that  the 
same  was  not  like  the  samples  previously  submitted 
to  him,  yet  he  afterwards  refused  to  return  the  wine 
to  plaintiff  when  requested  so  to  do,  and  took  the 
wine  from  the  dock  and  stored  it  in  a  warehouse,  and 
afterwards  refilled  some  of  the  barrels  and  also  sold 
a  large  portion  of  the  wine.  "Any  act  done  by  the 
btiyer  of  goods  tendered  in  fulfillment  of  a  contract 
of  sale,  which  he  would  have  no  right  to  do  if  he  were 
not  the  owner,  constitutes,  of  itself,  an  acceptance  of 
the  goods."  (Wolf  Co.  v.  Monarch  Refrigerating  Co., 
252  111.  491,  502.)  In  Barker  v.  Tumbull,  51  111.  App. 
226, 229,  quoted  with  approval  in  McLeod  v.  Andrews  & 
Johnson  Co.,  116  111.  App.  646,  649,  it  is  said:  "This 
court  held  in  Eureka  Cast  Steel  Co.  v.  Morden  Frog 
Works,  23  111.  App.  591,  that,  in  the  absence  of  fraud 
or  latent  defects,  the  acceptance  of  an  artiple  sold  upon 
an  executory  contract  after  an  opportunity  to  examine 
it,  amounted  to  an  agreement  that  the  article  con- 
formed to  the  contract  and  was  satisfactory,  and  barred 
all  claim  for  compensation  for  defects  existing  in 
.  the  article.  Where  there  has  been  an  acceptance  after 
an  opportunity  to  inspect  the  goods  delivered  under  an 
executory  contract,  damages  because  of  the  inferior 
quality  of  the  accepted  goods  cannot  be  recouped  in 
the  absence  of  proof  of  fraud,  or  express  warranty  by 
the  vendor,  or  of  latent  defects  incapable  of  discovery 
on  inspection. ' 9  In  the  instant  case  the  evidence  clear- 
ly discloses  that  the  wine  was  sold  by  samples,  upon 
which  samples  the  defendant  relied,  that  there  was 
no  express  warranty  upon  which  defendant  relied,  that 
the  defendant  had  ample  opportunity  to  inspect  the 
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wine  after  it  was  received,  that  there  were  no  latent 
defects  in  the  wine  incapable  of  discovery  on  inspec- 
tion, and  that  no  fraud  was  practiced  by  plaintiff  on 
defendant.  In  the  case  of  America  Theatre  Co.  v. 
Siegel,  Cooper  <&  Co.,  221  111.  145,  the  defendant  gave 
a  written  order  to  plaintiff  for  the  delivery  to  defend- 
ant at  a  price  named  of  a  certain  number  of  opera 
chairs,  "same  as  sample  shown' '  and  " backs  to  be 
upholstered  in  red  plush,  same  quality  as  sample  sub- 
mitted." Plaintiff  delivered  the  chairs  and  subse- 
quently brought  suit  against  defendant  for  the  pur- 
chase price.  On  the  trial  at  the  close  of  all  the  evidence 
the  court  instructed  the  jury  to  return  a  verdict  in 
favor  of  plaintiff  for  the  full  purchase  price  of  the 
chairs,  upon  which  verdict  judgment  was  entered.  It 
was  contended  that  this  action  was  erroneous  in  that 
plaintiff  had  failed  to  prove  that  the  chairs  delivered 
complied  with  the  description  contained  in  the  order 
and  that  the  chairs  were  of  the  same  quality  and 
description  as  the  sample  exhibited  to  defendant.  In 
affirming  the  judgment  our  Supreme  Court  said 
(p.  147) : 

"The  evidence  offered  by  appellee  showed  that 
the  chairs  which  were  delivered  were  *K.  D.'  opera 
chairs,  with  iron  frames  and  upholstered  backs,  and 
that  appellant  received  and  retained  fhem  and  had 
them  set  up  in  its  opera  house  for  use.  With  this  proof 
in  the  record  it  was  not  necessary  for  appellee  to  • 
prove  that  the  chairs  exactly  corresponded  with  the 
sample  or  with  the  description  contained  in  the  con- 
tract. The  law  does  not  permit  a  person  to  receive 
goods  under  a  contract,  appropriate  them  to  his  own 
use,  and  then  defeat  an  action  for  the  purchase  price 
on  the  ground  that  the  goods  were  not  of  the  exact 
quality  or  description  called  for  by  the  contract.  His 
remedy,  in  the  absence  of  a  warranty,  is  to  refuse  to 
accept  the  goods  when  delivered,  or  to  return  them 
within  a  reasonable  time  after  the  departure  from  the 
terms  of  the  contract  is  discovered." 


Chicago — Fibst  District — Januaby,  1916.      393 

M.  Hommel  Wine  Co.  v.  Netter,  197  111.  App.  382. 

It  is  also  contended  that  the  trial  court,  in  connec- 
tion with  defendant's  claim  of  set-off  or  recoupment, 
erred  in  refusing  to  admit  in  evidence  defendant's  of- 
fered testimony  relative  to  his  alleged  loss  of  profits. 
Under  the  facts  of  this  case  and  for  reasons  above 
stated  we  do  not  think  that  the  court  erred.  Further- 
more, the  loss  by  a  purchaser  of  goods  of  anticipated 
profits  from  a  resale  of  the  goods  because  of  defects 
therein  is  not  the  measure  of  damages  unless  the  seller 
knew  that  the  buyer  had  an  existing  contract  to  resell 
at  an  advanced  price,  and  that  the  purchase  was  made 
to  fulfil  such  contract.  (Rhea  Implement  Co.  v. 
Raeine  Co.,  89  HI.  App.  463.)  There  was  no  evidence 
that  the  defendant  at  the  time  he  purchased  the  wine, 
had  an  existing  contract  with  any  one  to  resell  the 
wine  at  an  advanced  price,  and  there  was  no  evidence 
introduced  or  offered  that  defendant  had  lost  any  act- 
ual profits,  as  distinguished  from  probable  or  specula- 
tive profits. 

The  judgment  of  the  Municipal  Court  is  affirmed. 

Affirmed. 
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John  Cichon,  Defendant  in  Error,  v.  Marie  Gartner  and 
Franz  Gartner,  Plaintiffs  in  Error. 

Gen.  No.  21,218.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edmund  K. 
Jarecki,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.    Affirmed.    Opinion  filed  January  11,  1916. 

Statement  of  the  Case. 

Action  by  John  Cichon,  plaintiff,  against  Marie 
Gartner  and  Franz  Gartner,  defendants,  in  the  Mu- 
nicipal Court  of  Chicago,  to  recover  a  broker's  com- 
mission for  procuring  a  sale  of  defendant's  house.  To 
reverse  a  judgment  for  plaintiff  for  $120,  defendants 
prosecute  this  writ  of  error. 

Plaintiff's  statement  of  claim  alleged  a  contract  be- 
tween plaintiff  and  defendants  to  procure  a  purchaser 
for  the  house,  and  that  plaintiff  procured  such  a  cus- 
tomer, to  whom  the  house  was  later  conveyed  for 
$2,525,  and  that  plaintiff  was  entitled  as  commission 
to  5  per  cent,  of  such  price.  Defendants'  affidavit  of 
merits  denied  the  contract  alleged  or  that  plaintiff 
rendered  any  services  in  procuring  such  purchaser. 

Plaintiff's  testimony  was  that  in  June,  1914,  he 
called  upon  Franz  Gartner  in  company  with  one  Byt- 
lanski  and  asked  if  the  property  was  for  sale  and 
Gartner  replied  that  defendants  would  sell  for  $2,700, 
or  less  for  cash  and  that  Gartner  also  said  that  if 
plaintiff  procured  a  purchaser  at  a  satisfactory  price 
he  would  pay  a  commission.  Plaintiff  was  cor- 
roborated by  Eytlanski  as  to  the  above  facts.  Franz 
Gartner  denied  the  conversation,  and  Marie  Gartner 
testified  that  she  never  saw  plaintiff.  Plaintiff  fur- 
ther testified  that  for  a  sale  of  such  property  at  the 
price  for  which  defendants  sold,  the  commissions  were 
5  per  cent.  Joseph  Olsowki  testified  that  he  was  an  em- 
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ployee  of  plaintiff,  and  was  directed  to  find  a  purchas- 
er for  defendants '  property;  that  he  submitted  the 
property  to  Marcinkiewicz ;  that  on  September  8,  1914, 
he  and  Marcinkiewicz  called  on  Franz  Gartner  and  in- 
formed him  that  he  was  an  employee  of  plaintiff,  and 
that  the  contract  for  the  purchase  of  said  property 
was  then  signed  by  Marcinkiewicz  and  Franz  Gartner 
in  the  presence  of  the  witness.  Marcinkiewicz  testi- 
fied that  Olsowki  was  the-  only  one  who  called  his  at- 
tention to  the  property ;  that  on  September  8,  1914,  he 
and  Olsowki  called  on  defendants  and  then  signed  a 
contract  for  the  purchase  of  the  property  at  the  agreed 
price  of  $2,525,  and  that  subsequently  he  received  a 
deed  to  the  property  from  defendants.  ; 

On  the  cross-examination  of  Olsowki  and  Marcinkie- 
wicz, it  appeared  that  after  the  sale  Marcinkiewicz, 
at  Olsowki 's  request,  paid  Olsowki  the  sum  of  $10  "for 
finding  the  house.' ' 

There  was  no  evidence  that  there  was  any  agree- 
ment between  plaintiff  and  Marcinkiewicz  that  if 
plaintiff  should  find  a  satisfactory  house  for  Marcin- 
kiewicz the  latter  would  pay  a  commission. 

The  action  was  tried  by  the  court  without  a  jury, 
and  the  court  found  the  issues  in  favor  of  plaintiff. 

Otto  C.  Bentner,  for  plaintiffs  in  error. 

Sonnenschein,  Berkson  &  Fishell,  for  defendant 
in  error;  Herbert  M.  Lautmann,  of  counsel. 

Mr.  Presiding  Justice  Gridley  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Bbokebs,  f  88* — when  evidence  sufficient  to  establish  contract 
to  procure  purchaser.  In  an  action  to  recover  a  broker's  commis- 
sion for  the  sale  of  a  house,  where  defendant  denied  making  a 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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contract  with  plaintiff  to  procure  a  purchaser,  but  where  plaintiff 
was  corroborated  by  another  witness,  a  finding  that  such  contract 
was  made,  held  not  against  the  weight  of  the  evidence. 

2.  Brokers,  f  91* — when  evidence  insufficient  to  establish  unfait 
dealing  such  as  to  bar  recovery.  In  an  action  to  recover  a  broker's 
commission  for  the  sale  of  a  house,  unfair  dealing  such  as  to  bar 
a  recovery  is  not  shown  by  the  fact  that  after  the  sale  plaintiff's 
employee  asked  and  received  $10  from  the  purchaser  "for  finding 
the  house,"  where  there  was  no  evidence  that  there  was  a  contract 
between  plaintiff  and  the  purchaser  for  the  payment  to  plaintiff 
by  such  purchaser  of  a  commission  in  case  plaintiff  found  the 
house,  and  where  there  was  no  evidence  that  the  acts  of  plaintiff's 
employee  were  with  the  knowledge  or  by  the  direction  of  plaintiff. 

3.  Bbokkbs,  §  62* — when  right  to  commission  not  barred  by  re- 
ceipt of  commission  from  other  party.  The  rule  that  a  broker,  act- 
ing as  the  agent  of  both  parties  in  an  exchange  of  real  estate  with 
a  contract  for  the  payment  of  commission  from  each  party,  cannot 
recover  from  one  of  them  who  did  not  know  of  or  consent  to  his 
employment  by  the  other  has  no  application  to  a  case  where  plain- 
tiff's agent,  without  his  knowledge  or  direction,  asks  and  receives 
such  a  commission  from  the  purchaser  of  a  house,  for  the  sale  of 
which  plaintiff  is  seeking  to  recover  a  commission  from  the  seller. 


Thomas  Pellum,  Defendant  in  Error,  t.  Aaron   B. 

Mead,  Plaintiff  in  Error. 

Gen.  No.  20,425.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  S.  La 
But,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
January  11,  1916. 

Statement  of  the  Case. 

Action  by  Thomas  Pellum,  plaintiff,  against  Minnie 
Hawkins  and  Aaron  B.  Mead,  defendants,  in  the  Mu- 
nicipal Court  of  Chicago,  to  recover  for  goods  alleged 
to  have  been  negligently  destroyed  in  tearing  down 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 
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■ 

a  barn  in  which  the  goods  were  stored.  To  reverse 
a  judgment  for  plaintiff,  defendant  Mead  prosecutes 
this  writ  of  error. 

Ota  P.  Lightfoot,  for  plaintiff  in  error  Aaron  B. 
Mead. 

George  W.  Ellis  and  Richard  E.  Westbbooks,  for 
defendant  in  error. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Principal  and  agent,  §  173* — what  is  duty  of  agent  allowing 
goods  to  be  stored  without  authority  to  protect  goods.  One  who 
without  authority  rents  a  barn  to  another  for  the  storage  of  goods 
Incurs  no  special  duty  to  protect  such  goods. 

2.  Principal  and  agent,  §  173* — what  duty  agent  tearing  down 
barn  owes  owner  of  stored  goods.  In  the,  absence  of  any  privity  of 
contract  or  relationship  between  the  agent  of  an  estate  and  one 
who  without  authority  stores  goods  in  a  barn  on  such  estate,  such 
agent  in  tearing  down  such  barn  owes  the  owner  of  the  goods  no 
duty  further  than  to  exercise  reasonable  care  to  protect  them  until 
the  owner  has  a  reasonable  opportunity  to  remove  them. 

3.  Negligence,  f  162* — when  evidence  admissible  that  goods  not 
taken  away  or  destroyed.  In  an  action  against  the  agent  of  an 
estate  to  recover  for  goods  alleged  to  have  been  negligently  de- 
stroyed by  defendant  in  tearing  down  a  barn  in  which  the  goods 
were  stored,  and  where  the  record  does  not  show  what  became  of 
the  goods,  it  is  error  to  exclude  evidence  tending  to  prove  an  aver- 
ment In  defendant's  affidavit  of  merits  that  no  goods  were  taken 
away  or  destroyed  as  alleged. 

4.  Torts,  f  30* — when  evidence  insufficient  to  establish  joint  lia- 
bility. In  an  action  against  two  defendants  to  recover  for  goods 
alleged  to  have  been  negligently  destroyed  in  tearing  dbwn  a  barn 
where  the  goods  were  stored,  the  record  fails  to  show  a  joint  lia- 
bility where  it  appears  therefrom  that  one  defendant  was  the  agent 
of  the  estate  to  which  the  barn  belonged  and  the  other  defendant 
was  the  tenant  of  a  cottage  on  such  estate  who  had  rented  the 
barn  to  plaintiff  without  authority  from  the  owner. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
tepie  and  section  number. 
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Amanda  Gerlock,  Plaintiff  in  Error,  v.  John  W.  Con- 
roy, Defendant  in  Error. 

Gen.  No.  20,629.    (Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Lockwood 
Honore,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
January  11,  1916. 

Statement  of  the  Case. 

Action  of  assumpsit  on  a  breach  of  promise  of  mar- 
riage by  Amanda  Gerlock  against  John  W.  Conroy.  ' 
From  a  judgment  for  defendant  upon  a  directed  ver- 
dict, plaintiff  appeals. 

L.  A.  Kapsa  and  Chables  C.  Spenceb,  for  plaintiff 
in  error. 

John  W.  Sutton,  for  defendant  in  error. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Trial,  §  195* — when  improper  to  direct  verdict.  Where  the  evi- 
dence is  conflicting,  its  weight  is  for  the  jury  and  not  for  the 
court 

•gee  Illinois  Motes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
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L.  BL  Brink  and  Ignatz  Pilat,  trading  as  Brink  and 
Pilat,  Plaintiffs  in  Error,  v.  M.  Finkelstein  and 
8am  Rosenthal,  Defendants  in  Error. 

Gen.  No.  20,835.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Thomas  F. 
Scully,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1915.    Affirmed.    Opinion  filed  January  11*  1916. 

Statement  of  the  Case. 

Action  by  L.  H.  Brink  and  Ignatz  Pilat,  trading  as 
Brink  and  Pilat,  against  M.  Finkelstein  and  Sam 
Rosenthal  for  goods  sold  and  delivered  by  plaintiffs  to 
defendants  at  plaintiffs'  request.  From  a  judgment 
for  defendants,  after  a  trial  by  the  court,  plaintiffs 
appeal. 

Plaintiffs  were  commission  merchants  and  Finkel- 
stein was  a  dealer  in  poultry.  Rosenthal  was 
Finkelstein 's  real  estate  agent  and  accommodated  him 
at  times  by  giving  him  checks  for  cash.  The  goods  sued 
for  were  sold  and  delivered  to  Finkelstein  between 
December  9  and  14,  1912.  Plaintiffs  had  previously 
sold  and  delivered  to  him  similar  goods  and  received 
payments  therefor  in  the  form  of  checks  signed  by 
Rosenthal.  It  was  claimed  by  plaintiffs  that  before 
the  sale  and  delivery  of  said  goods,  Rosenthal  had 
promised  to  pay  for  them  over  the  telephone.  Rosen- 
thal denied  that  he  had  made  any  such  promise,  or 
that  he  ever  talked  over  the  telephone  to  or  saw 
plaintiffs  until  after  the  transactions  sued  on  were 
had,  when  he  endeavored  to  effect  a  settlement.  He 
said  that  when  he  gave  the  checks  in  question  it  was 
for  cash  given  him  by  Finkelstein  to  the  amount  of 
plaintiffs'  bills.    He  was  corroborated  by  Finkelstein. 

Q.  J.  Chott,  for  plaintiffs  in  error. 
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Nicholas  J.  Pbitzker,  for  defendant  in  error  Sam 
Rosenthal. 

Mr,  Justice  Barnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Frauds,  Statute  of,  §  126+-*-i0Aen  evidence  sufficient  to  sustain 
finding  that  promise  not  original.  Where  a  merchant  sold  goods  to 
another  at  different  times  and  customarily  received  the  check  of 
another  person  in  payment,  held,  in  action  against  the  buyer  and 
such  other  person  for  goods  sold  and  delivered,  in  which  the  only 
question  was  whether  such  other  person  had  made  an  original 
promise  to  pay  for  the  goods,  that  a  finding  by  the  court  that 
such  promise  had  not  been  made  was  sustained  by  the  evidence. 


Marie  Haupt  by  John  D.  Casey,  Guardian,  Appellee,  v. 
Chicago  City  Railway  Company,  Appellant. 

Gen.  No.  20,931. 

Appeal  and  ebrob,  §  1514* — when  improper  argument  of  counsel 
reversible  error.  Where,  in  an  action  by  a  five-year-old  girl  against 
a  street  railway  company  for  damages  for  personal  injuries,  neces- 
sitating the  amputation  of  a  leg,  counsel  for  plaintiff  in  his  argu- 
ment gave  his  individual  opinion  as  to  the  amount  of  damages 
stated  that  the  verdict  should  be  for  an  amount  sufficient  to  sup- 
port plaintiff  for  the  rest  of  her  life,  made  reference  to  her  humble 
circumstances,  alluded  to  her  going  down  "into  the  valley  of  the 
shadow  of  death"  while  under  the  anesthetic,  discussed  her  mental 
pain  and  spoiled  matrimonial  prospects,  and  when  objection  was 
made  by  defendant's  counsel,  repeatedly  continued  his  argument 
without  giving  opportunity  for  a  prompt  ruling,  and  without  rebuke 
by  the  court,  and  remarked  that  defendant's  counsel  was  trying  "to 
break  up  his  argument/'  that  he  "expected  it"  and  called  the  jury's 
attention  to  the  fact  that  he  was  being  "Interrupted  and  bully- 
ragged every  minute,"  and  withdrew  improper  statements  re- 
peatedly "to  save  time,"  without  a  ruling  by  the  court,  held  that 
the  judgment  should  be  reversed. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Edward 
M.  Mangan,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
January  11,  1916. 

i 

Statement  by  the  Court.  This  is  a  suit  brought 
by  appellee,  a  minor  aged  five  years  at  the  time  of 
the  accident  and  eight  at  the  time  of  the  trial,  to  re- 
cover damages  for  loss  of  a  foot,  the  amputation  of 
which  was  necessitated  by  being  run  over  by  one  of 
appellant's  cars.  The  verdict  and  judgment  were  for 
$12,000.  The  following  are  excerpts  from  the  record 
of  the  proceedings  during  the  course  of  argument  to 
the  jury  by  plaintiff's  attorney: 

Mr.  R.    "*    *     *    The  time  will  come,  and  is  not 
very  far  distant,  when  she  will  realize,  when  she  will 
know  the  pain  of  mind  that  comes  from  realizing  that 
you  are  a  cripple. 
.Mr.  H.    I  object  to  that  argument. 

Mr.  B.  That  you  must  go  all  your  life  in  that  con- 
dition. 

Mr.  H.    Wait  a  minute,  I  object  to  that  argument. 

Mr.  R.  I  do  not  want  to  waste  my  time,  I  will  go  on 
to  something  else. 

Mr.  H.    I  object  to  this  argument  by  counsel. 

Mr.  R.    My  time  is  limited. 

Mr.  H.  I  do  not  think  that  is  any  element  that 
ought  to  be  argued,  realization  that  she  is  to  be  a 
cripple. 

Mr.  R.  Pain  of  mind  I  understand  to  be  an  ele- 
ment. I  do  not  want  to  have  this  time  takon  up  un- 
duly, but  I  think  that  is  a  fair  subject  to  argue  to  the 
jury,  and  the  law  says  so,  too. 

Mr.  H.    I  object  to  it. 

The  Court.    All  right,  go  on,  Mr.  Rathbone." 

(Exception  to  ruling  and  remarks.) 

Mr.  R.  "Who  is  going  to  marry  a  cripple  with 
her  foot  off  1  Now  the  only  hope  for  her  is  to  go  out 
and  do  something.    What  is  she  fitted  fort" 

(Objection  sustained.     Exception  to  remarks.) 

Mr.  R.    "If  there  is  any  question  about  it,  gentle- 

Vol.  CXCVII  26 
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men,  I  withdraw  it.  Now  here — you  know  just  what 
the  future  before  that  child  is — what  is  the  use  of  our 
beating  around  the  bush — you  know  perfectly  well 
what  she  has  got  to  do.  If  she  is  to  be  anything,  or 
do  anything,  she  has  got  to  go  out  and  earn  a  living, 
or  attempt  to  do  so;  unless  this  jury  does  what  we 
consider  the  fair  and  right  thing.  Now  here.  What 
ought  to  be  a  sufficient  sum  to  maintain  that  child! 
What  is  she  really  damaged  ?  *  *  *  Yes,  I  know  your 
game.  I  didn't  interrupt  you.  I  know  you  are  taMng 
all  my  time  you  can,  and  trying  to  break  me  up  before 
this  jury.  I  know  it,  and  I  expected  it.  *  *  *  The 
pain  she  suffered  there  at  that  time,  the  pain  she  un- 
derwent when  she  went  down  under  the  anesthetic  into 
the  valley  of  the  shadow  of  death — 

Mr.  H.    I  object  to  that. 

Mr.  R.    When  sEe  came  out — 

Mr.  H.    I  object,  wait  a  minute. 

Mr.  R.  I  withdraw  it.  I  am  not  going  to  have  my 
time  taken  up.    I  have  only  got  a  few  minutes  more. 

Mr.  H.    I  object,  your  Honor. 

Mr.  R.  I  withdraw  it  to  save  time — anything  to 
get  the  time  that  you  have  taken. 

Mr.  H.    Will  you  wait  a  minute? 

Mr.  R.    No. 

Mr.  H.  I  object  to  that  statement  of  counsel,  and 
in  spite  of  the  withdrawal,  I  wish  to  preserve  an  ex- 
ception to  the  making  of  the  remark.  You  cannot 
stick  a  knife  in  and  then  pull  it  out  and  not  leave  a 
hole."    (Exception  entered.)     *    *    * 

Mr.  R.  ''What  would  be  a  fair  compensation  for 
this  girlf  What  ought  to  keep  her  through  her  life? 
I  say  to  you  she  can  not  have  an  investment  at  a  much 
safer  percentage  than  five  per  cent.  What  would  that 
bring  her  ?  Would  you  ask  this  girl,  in  her  condition, 
to  live  on  less  than  $1,000  a  year?  Don't  you  think 
that  would  be  fair  and  right?  When  everything  now, 
and  everything  that  she  has  got  to  meet  and  take  care 
of  is  taken  into  consideration?  Do  you  mean  to  say 
that  would  be  too  much?  Now,  gentlemen  of  the  jury, 
consider  it  well.  What  would  that  be?  At  five  per 
cent,  that  would  be — 
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Mr.  H.    That  is  objected  to. 

Mr.  R.    $20,000. 

Mr.  H.    Wait  a  minute,  I  object  to  that. 

Mr.  E.    Is  that  too  much! 

Mr.  H.  I  object  to  the  argument,  if  your  Honor 
please,  that  there  is  anything  in  the  law  that  allows 
any  damages  based  on  a  percentage  derived  from  a 
principal,  for  the  reason  that  the  principal  never 
comes  back  to  the  other  party.    It  is  not — 

Mr.  R.    Oh,  now — 

Mr.  H.    Wait  a  minute. 

Mr.  R.    Yes. 

Mr.  H.  It  is  a  wrong  argument.  It  has  no  founda- 
tion in  law,  and  it  should  not  be  made.  He  cannot 
argue  here  that  there  is  some  principal  from  which  an 
income  is  to  be  derived.    I  object  to  it. 

The  Court  The  objection  is  sustained/ '  (Excep- 
tion to  remarks.) 

Mr.  R.  "Of  course  I  know  now,  gentlemen,  what 
is  a  fair  compensation  for  this  girl,  what  she  ought  to 
have.  I  have  pondered  this  thing  well.  I  will  give  you 
my  opinion  for  what  I  think  it  is  worth — what  would 
be  sustained  in  this  court  or  any  other  court,  and  be  fair 
and  square.  Taking  into  consideration  all  the  pain  of 
body  and  mind  that  she  has  suffered,  the  money  loss 
that  she  would  have;  all  the  pleasures  she  will  be  de- 
prived of.  Gentlemen  of  the  jury,  what  does  it  mean! 
Is  $20,000  too  much !  I  say  that  it  is  not  when  every- 
thing is  considered.  Would  you  ask  her  or  any  human 
being  to  live  on  less  than  that  or  to  get  along!  Do 
not  turn  her  away  now,  even  if  she  is  in  humble  cir- 
cumstances. Do  not  scale  that  down  or  make  it  too 
small. 

Mr.  H.    I  object  to  that. 

Mr.  R.    Now  gentlemen,  I  know — 

Mr.  H.    Wait  a  minute. 

Mr.  R.     I  know  you  will  try  to  break  me  up.% 

Mr.  H.  I  know  when  I  make  an  objection,  it  is  usual 
and  customary  among  lawyers  to  stop  until  the  objec- 
tion can  be  passed  upon. 

Mr.  R.    Yes. 
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Mr.  H.  I  object  to  the  statement  that  'she  is  in  hum- 
ble circumstances. 9 

Mr.  R.    Well,  I  will  cast  that  out. 

The  Court.  The  objection  is  overruled."  (Excep- 
tion to  ruling  and  remark.) 

Mr.  R.  Yes,  I  know,  take  it  out.  I  will  withdraw 
that,  or  anything  to  get  along  and  present  this  case  in 
a  connected  way  to  this  jury. 

Mr.  H.    Yes. 

Mr.  R.  You  know  no  lawyer  can  speak  to  any  ad- 
vantage when  he  is  being  interrupted  and  bully-ragged 
every  minute.  I  didn  't  do  it  to  him.  But,  gentlemen 
of  the  jury  you  know  the  truth  and  justice  of  this  case. 
I  have  told  you  what  she  ought  to  have  in  my  opinion. 
I  stake  my  opinion  and  reputation  upon  it  that  it  is 
not  too  much,  unfair  or  unreasonable. 

Mr.  H.    I  object  to  that,  I  .object  to  that. 

Mr.  R.    I  believe  that  is  just. 

Mr.  H.  I  object  to  that,  "I  stake  my  opinion  and 
reputation  on  that." 

The  Court.  "The  objection  is  sustained."  (Excep- 
tion to  the  remark.) 

Mr.  R.  ' i  Gentlemen,  I  see  that  I  cannot  make  much 
of  a  talk  here  to-day,  but  I  don't  care  what  it  is,  you 
can  judge  between  us  both.  *  *  *  I  have  told  you 
what  I  believe  this  amount  ought  {o  be  and  I  ask  you  to 
give  it.  I  ask  you  to  give  that  amount  as  a  fair,  square 
compensation;  I  ask  you  with  all  earnestness,  gentle- 
men :  Do  justice  to  this  little  girl,  do  justice  to  her  and 
as  long  as  you  live  you  will  never  have  cause  to  regret 
it" 

Franklin  B.  Hussey  and  Charles  LeRoy  Bbown, 
for  appellant ;  John  R.  Guilliams,  of  counsel. 

Henry  R.  Rathbone,  for  appellee. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

The  only  error  assigned  necessary  to  consider  is 
that  relating  to  remarks  of  counsel  for  plaintiff  dur- 
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ing  his  address  to  the  jury.  Because  their  prejudicial 
effect  is  made  more  apparent  when  viewed  in  their 
entirety  they  have  been  quoted  in  the  foregoing  state- 
ment at  some  length. 

Besides  the  impropriety  of  some  of  them,  two  things 
were  manifest  in  the  course  of  the  trial, — that  there 
was  unrestrained  departure  from  the  lines  of  proper 
argument  and  comment,  and  laxity  in  enforcing  recog- 
nized rules  of  procedure.  But  for  the  latter  the  for- 
mer would  rarely  occur  and  occasions  for  review  would 
be  lessened.  But  if  the  presiding  judge  neglects  his 
duty  to  guide  the  trial  and  exercise  the  power  to  pre- 
vent abuse  of  argument  and  improper  comment  before 
the  jury,  it  cannot  be  expected  that  the  judgment  will 
pass  review.  And  if  counsel  will  not  take  warning 
from  the  numerous  decisions  on  this  subject  to  refrain 
from  transgressing  the  well-known  limitations  a  fair 
trial  and  dispassionate  consideration  of  the  evidence 
prescribe,  they  must  attribute  the  loss  of  benefits  to 
their  excess  of  zeal  or  indiscretion  and  not  to  a  dis- 
position of  reviewing  courts  lightly  to  disturb  the  ver- 
dict of  a  jury.  It  is  as  essential  to  the  attainment  of 
justice  as  to  the  dignity  of  the  court  that  abuses  of 
this  sort  should  not  be  tolerated. 

To  be  specific*  On  several  occasions  when  defend- 
ant's counsel  sought  a  ruling  on  his  objections  he  was 
compelled,  apparently  without  assistance  of  the  court, 
to  dissuade  plaintiff's  counsel  from  pressing  the  argu- 
ment objected  to  before  a  ruling  could  be  obtained. 
The  exercise  of  the  undoubted  right  to  demand  a  rul- 
ing on  objections  was  not  only  repeatedly  interfered 
with  by  continuing  the  line  of  argument  without  giv- 
ing opportunity  for  a  prompt  ruling,  but  freely  char- 
acterized, without  rebuke  or  admonition  of  the  court, 
as  purposely  intended  "to  break  up"  counsel's  argu- 
ment. To  emphasize  it,  he  declared  that  he  i '  expected 
it,"  and  knew  opposing  counsel  would  try  "to  break 
him  up,"  and  instead  of  appealing*  to  the  court  if  he 
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needed  protection,  invited  the  jury's  consideration  of 
his  disadvantage  in  being  i  *  interrupted  and  bully- 
ragged every  minute. ' '  Remarks  of  this  kind  were  im- 
proper even  when  the  rulings  were  in  his  favor.  But 
when  against  him  they  took  the  form  of  appealing 
from  judge  to  jury  of  the  impropriety  not  only  of 
counsel  's  "  interruptions ' '  but  of  the  rulings  of  the 
court.  When  the  court  sustained  objection  to  the  re- 
mark as  to  his  client's  matrimonial  prospects,  he  said 
to  the  jury,  "what  is  the  use  of  our  beating  around 
the  bushf"  When  objection  was  sustained  to  "stak- 
ing his  opinion  and  reputation"  as  to  what  the  dam- 
ages should  be,  he  said:  "Gentlemen,  I  see  that  I 
can  not  make  much  of  a  talk  here  to-day,  but  I  don't 
care  what  it  is,  you  can  judge  between  us  both.  *  *  * 
I  have  told  you  what  I  believe  this  amount  ought  to  be 
and  I  ask  you  to  give  it." 

Again,  when  improper  remarks  were  objected  to 
they  were  withdrawn  frequently  with  the  remark  that 
it  was  done  "to  save  time"  and  without  a  ruling  of 
the  court,  thus  leaving  the  jury  to  consider  both  their 
propriety  and  the  necessity  of  counsel's  suggested 
sacrifice. 

We  cannot  believe  that  such  procedure  was  without 
prejudice  to  defendant,  and  its  extent  cannot  be 
measured.  It  was  calculated  to  warp  the  jury's  judg- 
ment as  to  the  evidence  as  well  as  the  amount  of  the 
verdict.  A  remittitur  would  not  cure  the  error  even 
if  we  were  disposed  to  regard  the  amount  of  the  ver- 
dict as  excessive.    It  was  at  least  large. 

It  was  the  duty  of  the  court  to  pass  on  objections 
when  made  that  the  jury  might  be  guided  by  its  rul- 
ings, and  it  was  the  duty  of  counsel  to  stop  his  argu- 
ment until  the  ruling  was  made.  It  was  the  court's 
duty  not  only  to  require  him  to  cease,  but  not  to  per- 
mit his  reflections  on  the  exercise  of  the  legal  right 
to  interpose  objections.  It  was  for  the  court  to  pass 
upon  the  grounds  and  not  for  the  jury  on  the  motives 
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of  objections.  Being  unacquainted  with  technical  pro- 
cedure or  the  necessities  therefor,  the  jury  should  not 
have  been  left  by  absence  of  the  proper  conduct  and 
guidance  of  the  trial  to  infer  that  the  objections  were 
resorted  to  as  a  mere  device  to  interrupt  counsel's 
argument  and  consume  his  time.  We  would  not  re- 
verse for  occasional  infractions  of  this  kind,  but  when 
they  are  so  numerous  as  to  show  a  clear  disregard  of 
the  settled  course  of  procedure  designed  to  insure  a 
fair  hearing  and  protect  parties  to  a  trial  from  injus- 
tice, we  are  constrained  to  reverse  the  judgment  even 
though  it  might  otherwise  stand.  The  responsibility 
of  the  result  is  not  with  us,  but  that  of  upholding 
the  guaranties  surrounding  a  fair  trial  is. 

But  if  the  unwarranted  obtrusion  of  counsel's  in- 
dividual opinion  as  to  the  amount  of  damages,  the 
argument  that  the  basis  of  the  verdict  should  be  an 
amount  sufficient  to  produce  an  income  that  would  sup- 
port the  minor  the  rest  of  her  life,  the  reference  to 
her  ''humble  circumstances,"  the  allusion  to  her  go- 
ing down  "into  the  valley  of  the  shadow  of  death" 
while  under  the  anesthetic,  and  the  discussion  of 
mental  pain  and  spoiled  matrimonial  prospects,  would 
not  separately  call  for  a  reversal  of  the  judgment, 
when  taken  together  in  connection  with  the  course  of 
procedure  above  alluded  to,  they  undoubtedly  would. 

Reversed  and  remanded. 
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James  E.  Plew,  Appellee,  t.  E.  M.  Botrd  et  alt 

Appellants. 

Gen.  No.  21,040. 

1.  Municipal  Coubt  of  Chicago,  f  13* — when  statement  of  claim 
doe$  not  state  around  of  liability  in  action  against  officers  of  cor- 
poration for  corporate  debt.  A  statement  of  claim  in  an  action  in 
the  Municipal  Court  of  Chicago  against  the  officers  of  a  corporation 
on  notes  of  the  corporation  alleging  that  the  notes  purported  to 
have  been  executed  by  the  United  Publishing  Company,  a  pretended 
corporation;  but  that  said  corporation  had  never  complied  with 
the  laws  of  the  State  relating  to  corporations,  and  had  never  been 
authorized  or  licensed  to  execute  said  notes,  or  otherwise  transact 
business  in  the  State;  but  that  such  notes  were  the  obligations  of 
the  defendants  as  makers,  such  defendants  being  or  pretending  to 
be  stockholders,  officers,  agents  and  the  board  of  directors  of  puch 
corporation,  and  assuming  as  such  to  exercise  corporate  powers 
under  such  corporate  name,  held  not  to  state  a  ground  of  legal 
liability. 

2.  Corporations,  {  297* — nonliability  of  officer*  assuming  to  exer- 
cise corporate  powers  of  foreign  corporation.  The  General  Incorpora- 
tion Act,  Sec.  18  (J.  ft  A.  H  2531),  which  makes  persons  assuming 
to  exercise  corporate  powers  of  a  corporation  liable  under  specific 
circumstances  for  debts  contracted  by  them  in  its  name,  has  no 
application  to  the  failure  of  a  foreign  corporation  to  take  out  a 
license  to  do  business  within  the  State. 

3.  Municipal  Coubt  op  Chicago,  f  13* — when  necessary  that 
statement  of  claim  disclose  ground  of  legal  liability.  A  statement 
of  claim  in  a  fourth  class  case  in  the  Municipal  Court  of  Chieago 
must  show  a  ground  of  legal  liability. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  James 
C.  Martin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.  Reversed.  Opinion  filed  January  11, 
1916. 


Samuel  Shaw  Parks,  for  appellants. 
Frederick  A.  Freeark,  for  appellee. 

•See  Illinois  Notes  Direst,  Vol*.  XI  to  XV,  and  Cnmobrthre  Qaartarly. 
topic  and  section  number. 
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Mb,  Justice  Barnes  delivered  the  opinion  of  the 
court 

Appellee  brought  suit  against  appellants  and  others 
to  recover  the  principal  and  interest  on  two  promis- 
sory notes,  copies  of  which  are  set  forth  in  the  state- 
ment of  claim,  which  avers  that  they  were 
"  notes  purporting  to  have  been  executed  by  the  United 
Publishing  Company,  a  pretended  corporation;  but 
*  *  *  that  said  corporation  *  *  *  never  has  com- 
plied with  the  laws  of  this  State  relating  to  corpora- 
tions, *  *  *  an(j  never  has  been  authorized  or 
licensed  to  execute  said  notes,  or  otherwise  transact 
business  in  this  state;  but  that  said  notes  are  the  ob- 
ligations of  the  first  four  above  named  defendants  as 
makers,  said  defendants  being  or  pretending  to  be 
stockholders,  officers,  agents,  and  the  board  of  directors 
of  said  corporation,  and  assuming  as  such  to  exer- 
cise corporate  powers  under  said  corporate  name." 
The  notes  were  dated  at  Chicago,  Illinois,  and  bear 

the  signature:  "The  United  Publishing  Company,  By 
H.  L.  Bird,  President,  By  E.  M.  Board,  Treasurer/ ' 
They  also  bear  a  corporate  seal  containing  the  com- 
pany's name  and  the  words  "Corporate  Seal,  1911, 
Delaware/ J  Appellants  filed  their  affidavit  of  defense 
denying  liability,  but  as  a  stipulation  as  to  the  facts 
has  been  stricken  from  the  transcript  of  the  record, 
the  assignments  of  error  rest  on  the  common-law  rec- 
ord and  present  as  the  only  question  whether  or  not 
the  statement  of  claim  states  a  ground  of  legal  lia- 
bility. 

While  the  statement  of  claim  alludes  in  one  part 
to  a  " pretended' '  corporation,  taken  as  a  whole  it 
must  be  regarded  as  recognizing  as  the  real  ground  of 
action  that  the  United  Publishing  Company  was  a 
foreign  corporation  and  had  not  been  licensed  to  trans- 
act business  in  this  State  as  required  under  our  act 
regulating  foreign  corporations.  To  avoid  this  con- 
struction, counsel  for  appellee  suggests  that  the 
averment  that  said  company  was  not  licensed  to  do 
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business  in  this  State  should  be  treated  as  surplusage, 
and  the  rest  of  the  pleading  be  given  the  most  favora- 
ble intendments  and  presumptions.  But  so  to  do  would 
be  in  violence  of  the  pleading's  most  reasonable  con- 
struction; for  outside  of  this  averment  it  contains 
mere  generalizations  or  conclusions  which  seemingly 
allude  to  the  alleged  fact  of  noncompliance  with  said 
act,  which  is  the  only  specific  fact  "alleged  in  the  state- 
ment of  claim  from  which  the  basis  of  liability  can  be 
inferred.  The  action  was  manifestly  brought  on  the 
theory  that  officers  and  directors  of  a  foreign  corpora- 
tion that  has  not  taken  out  a  license  to  do  business  in 
this  State  are  liable  for  the  debts  it  incurs  in  this 
State.  This  is  the  only  reasonable  construction  that 
can  be  given  to  the  statement  of  claim. 

But  it  is  erroneous  to  suppose  that  such  a  state 
of  facts  will  support  a  cause  of  action  against  the 
company's  officers.  It  is  the  corporation  itself  and 
not  its  officers  or  agents  that  is  subject  to  the  penalties 
prescribed  by  our  act  regulating  foreign  corporations 
for  failure  of  the  corporation  to  comply  with  its  pro- 
visions (Hurd's  Rev.  St.  1911,  ch.  32,  H  67g,  J.  &  A. 
ff  2531) ;  and  it  is  too  obvious  for  discussion  that 
section  18  or  the  General  Incorporation  Act  (J.  &  A. 
fl  2435)  which  makes  persons  assuming  to  exercise 
corporate  powers  of  a  corporation  liable  under  specific 
circumstances  for  debts  contracted  by  them  in  its 
name,  has  no  application  to  the  failure  of  a  foreign 
corporation  to  take  out  a  license  to  do  business  in  this 
State. 

Inasmuch  as  the  statement  of  claim  fails  to  disclose 
any  ground  of  legal  liability  on  the  part  of  appellants 
or  to  state  a  cause  of  action,  the  judgment  cannot 
stand,  and,  therefore,  it  must  be  reversed.  (Gillman  v. 
Chicago  Rys.  Co.,  268  111.  305.) 

Reversed, 
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George  Hoey,  Defendant  in  Error,  v.  Alcazar  Amuse- 
ment Company,  Plaintiff  in  Error. 

Gen,  No.  21,055.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Harby  M. 
Fishes,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.  Affirmed.  Opinion  filed  January  11,  1916. 
Rehearing  denied  January  25,  1916. 

Statement  of  the  Case. 

Action  by  George  Hoey,  plaintiff,  against  Alcazar 
Amusement  Company,  defendant,  to  recover  money 
under  a  written  contract  for  a  theatrical  performance 
given,  and  damages  for  refusal  of  defendant  to  permit 
plaintiff  to  perform  for  the  balance  of  the  time  stipu- 
lated in  the  contract.  From  a  judgment  for  plaintiff, 
defendant  appeals. 

The  contract  began  with  a  recital  that  it  was  an 
agreement  between  said  company  and  "In  Old  New 
York  (Geo.  Hoey,  Mgr.),"  to  be  designated  thereafter 
in  the  contract  as  manager  and  artist  respectively. 
By  its  terms  the  manager  engaged  the  artist  "in  his 
specialty  or  act"  for  a  period  of  one  week  commeijc- 
ing  July  6th,  at  the  price  of  three  hundred  and  fifty 
dollars. 

Defendant  urged  that  it  was  not  a  contract  between 
the  parties  because  Hoey  was  not  referred  to  as  a 
party  in  the  body  thereof.  The  contract  was  signed 
by  each  of  the  parties  and  the  evidence  tended  to  show 
that  the  term  "In  Old  New  York  (Geo.  Hoey,  Mgr.)," 
was  a  name  used  by  Hoey  to  designate  his  company  of 
performers  composed  of  himself  and  his  employees, 
and  that  defendant  knew  it  was  dealing  with  Hoey 
personally  and  no  one  else. 

The  court  refused  to  permit  defendant  to  prove 
whether  or  not  one  Jacobs  employed  by  the  booking 
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agency  that  negotiated  the  contract  between  Hoey  and 
said  company  reported  to  the  latter  a  conversation  he 
had  with  Hoey. 

The  court  also  excluded  a  letter  from  said  booking 
agency  to  the  defendant  purporting  to  accept  for  Hoey 
defendant's  cancellation  of  the  contract.  There  w$s 
no  proof  that  it  had  any  authority  so  to  do,  nor  evi- 
dence justifying  the  cancellation. 

A  clause  in  the  contract  that  a  failure  on  the  part 
of  either  party  to  perform  "such  week"  should  not 
be  deemed  a  violation  of  its  terms  by  either  party.  In 
framing  the  contract  the  parties  used  a  printed  form 
of  the  booking  agency  designed  to  cover  various  situ- 
ations. 

• 

Frank  P.  Leffingwell,  for  plaintiff  in  error. 

Adolph  Marks,  for  defendant  in  error. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Contracts,  f  385* — when  evidence  sufficient  to  establish  con- 
tract. In  an  action  by  a  theatrical  performer  against  a  theatrical 
company  to  recover  money  under  a  written  contract  for  a  perform- 
ance given,  and  damages  for  refusal  to  permit  plaintiff  to  per- 
form for  the  balance  of  the  stipulated  period,  evidence  held  suffi- 
cient to  establish  a  contract. 

2.  Contracts,  (  196* — when  printed  words  do  not  control.  An 
amusement  company  cannot  escape  liability  upon  a  written  con- 
tract with  a  theatrical  performer  for  one  week's  service  because 
of  the  fact  that  the  contract  provides  that  a  failure  on  the  part  of 
either  party  to  perform  "such  week"  shall  not  be  deemed  a  viola- 
tion of  its  terms  by  either  party,  it  appearing  that  the  parties  used 
a  printed  form  designed  to  cover  various  situations,  including  those 
for  a  longer  term  than  one  week,  and  this  clause  referred  to  a 
situation  where  a  contract  was  made  for  more  than  one  week. 

3.  Contracts,  (  377* — when  evidence  of  conversation  properly  ex- 
cluded.   In  an  action  by  a  theatrical  performer  against  a  theatrical 

•See  Illinois  Notes  Divert,  Vol*.  XI  to  XV,  and  Cumulative  Qmrtorij,  mm 
topic  and  section  number. 
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company  to  recover  money  under  a  written  contract  for  a  perform- 
ance given,  and  damages  for  refusal  to  permit  plaintiff  to  fulfil 
the  contract,  held  that  evidence  to  prove  whether  or  not  a  certain 
person  employed  by  the  booking  agency  which  negotiated  the  con- 
tract reported  to  defendant  a  conversation  he  had  with  plaintiff 
was  properly  excluded,  as  such  conversation  did  not  tend  to  show 
an  admission  by  plaintiff  or  that  he  had  abandoned  the  contract. 

4.  Contracts,  |  377* — when  letter  by  third  person  purporting 
to  accept  cancellation  properly  excluded.  In  an  action  by  a  theatri- 
cal performer  against  a  theatrical  company  to  recover  under  a 
written  contract  for  a  performance  given,  and  damages  for  refusal 
to  permit  plaintiff  to  fulfil  the  contract,  held  that  a  letter  from  a 
booking  agency  which  negotiated  the  contract  to  the  defendant 
purporting  to  accept  for  plaintiff  defendant's  cancellation  of  the 
contract  was  properly  excluded,  there  being  no  proof  that  it  had  any 
authority  to  so  do,  nor  evidence  Justifying  the  cancellation. 


Albert  Meses,  Defendant  in  Error,  v.  Lazar  Jacobsohn, 

Plaintiff  in  Error. 

Gen.  No.  21,069.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  K. 
Pbinmville,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1915.  Affirmed.  Opinon  filed  January  11, 
1916. 


Statement  of  the  Case. 

Albert  Moses,  plaintiff,  brought  an  attachment  suit 
against  Lazar  Jacobsohn,  defendant,  on  the  ground  that 
defendant  was  a  nonresident  of  the  State  and  owed 
plaintiff  a  sum  of  money.  The  defendant  put  in  a  gen- 
eral appearance.  On  judgment  for  the  plaintiff  for 
damages  and  costs,  the  defendant  brings  error. 

William  M.  Lawton  and  H.  C.  Lindsby,  for  plaintiff 
in  error ;  Maxwell  R.  Herman,  of  counsel. 

•8m  Illinois  Notes  Direct,  Vol*.  XI  to  XV,  and  Cumulative  Quarterly,  tame 
topic  and  section  number. 
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Samuels  &  Samuels,  for  defendant  in  error. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Appeal  and  erbob,  f  1301* —  when  presumed  trial  court  heard  evi- 
dence to  support  judgment.  Where  in  an  attachment  suit  the  record 
shows  that  the  trial  court  heard  evidence  and  found  against  the 
defendant  both  as  to  the  attachment  and  the  merits  of  the  action, 
but  entered  Judgment  on  the  main  issues  only  the  reviewing  court 
will,  In  the  absence  of  a  bill  of  exceptions,  presume  that  the  trial 
court  heard  sufficient  evidence  to  support  the  Judgment,  and  it  is 
immaterial  whether  any  Judgment  was  entered  on  the  attachment 
issue. 


Howard  Carlson  by  C.  G.  Carlson,  Defendant  in  Error, 
v.  Simeon  Swenson,  Plaintiff  in  Error, 

Gen.  No.  21,086.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Harbt  Olson, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1916.    Affirmed.    Opinion  filed  January  11,  1916. 

Statement  of  the  Case. 

Action  by  Howard  Carlson,  a  minor,  by  C.  G. 
Carlson,  his  next  friend,  plaintiff,  against  Simeon 
Swenson,  defendant,  to  recover  for  personal  injuries 
sustained  by  the  plaintiff  by  having  fall  on  him  a  radia- 
tor placed  in  the  lobby  of  the  defendant's  theater. 
From  a  judgment  for  the  plaintiff,  the  defendant 
brings  error. 

Albert  0.  Olson,  for  plaintiff  in  error;  James  J. 
Leahy,  of  counsel. 

*gee  Illinois  Notes  Digest,  Vol*.  XI  to  XV,  and  Camnlatrre  Quarterly, 
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John  E.  Andebson,  for  def endanC  in  error ;  Geobge 
B.  Cohen,  of  counsel. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  f  538* — when  error  in  refusing  motion  to 
direct  verdict  not  preserved  for  review.  Where  on  the  court's  re- 
fusal of  the  defendant's  motion  for  a  directed  verdict  made  at  the 
close  of  the  plaintiff's  case,  the  defendant  introduces  proof  and 
fails  to  renew  his  motion  at  the  close  of  all  the  evidence,  the  point 
that  such  refusal  was  erroneous  is  not  preserved  for  review. 

2.  Appeal  and  ebbob,  §  800* — when  motion  for  new  trial  and  rul- 
ing thereon  need  not  appear  in  bill  of  exceptions  as  basis  for  re- 
view. Since  the  Amendment  of  1911  to  section  81  of  the  Practice 
Act  (J.  &  A.  H  8618)  dispensing  with  the  necessity  of  incorporating 
formal  exceptions  in  the  record,  it  seems  that  the  former  rule  of 
practice,  requiring  that  to  preserve  for  review  the  refusal  of  a  new 
trial  the  motion  therefor  and7  ruling  thereon  must  appear  in  the 
bill  of  exceptions,  no  longer  applies  where  the  transcript  of  the 
record  contains  a  specific  order  of  the  court  overruling  and  denying 
the  motion  as  such  order  presumably  would  not  have  been  entered 
had  the  motion  not  been  made,  and  as  it  need  not  have  been  in 
writing  nor  an  exception  to  the  ruling  preserved,  the  reason  for 
the  rule  has  failed. 

3.  Theatebs  and  shows,  i  4* — when  evidence  sufficient  to  sus- 
tain verdict  for  damages  for  personal  injuries.  A  verdict  for  the 
plaintiff  for  personal  injuries  is  not  manifestly  against  the  weight 
of  evidence  where  the  evidence  tends  to  show  that  defendant  con- 
ducted a  theater  on  his  premises,  in  the  lobby  of  which  were  pic- 
tures and  advertisements  hung  for  the  public  to  come  in  and  see, 
and  that  in  the  wall  of  the  lobby  a  radiator  was  so  insecurely 
fastened  that  without  apparent  negligence  on  the  part  of  the 
plaintiff,  a  minor,  it  fell  out  of  its  place  upon  him  and  injured 
him  while  he  was  looking  at  the  pictures,  the  circumstances  being 
such  as  to  raise  the  inference  of  neglect  on  the  part  of  defendant 
to  have  the  radiator  so  fastened  that  it  would  not  fall  over  from 
contact  with  it  such  as  might  be  expected  in  a  public  place. 

•8m  Illinois  Note*  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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v  Ripon  y.  Alcazar  Amusement  Co.,  197  111.  App.  416. 


Alf.  Ripon,  Defendant  in  Error,  v.  Alcazar  Amuse- 
ment Company,  Plaintiff  in  Error. 

Gen.  No.  21,104.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hobea  W. 
Wells,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1915.  Affirmed.  Opinion  filed  January  11,  1916. 
Rehearing  denied  January  25,  1916. 


Statement  of  the  Case. 

Action  by  Alf.  Ripon,  plaintiff,  against  the  Alcazar 
Amusement  Company,  defendant,  to  recover  damages 
for  the  breach  of  a  contract  whereby  the  plaintiff  was 
engaged  to  perform  for  one  week  at  the  defendant's 
theater.  From  a  judgment  for  plaintiff,  defendant 
brings  error. 

Though  the  contract,  consisting  of  a  printed  form 
filled  in,  was  not  signed  by  the  plaintiff  it  was  signed 
by  the  defendant,  which  also  entered  the  engagement 
upon  its  books.  On  the  date  when  the  performances 
were  to  begin  the  plaintiff  presented  himself,  but  per- 
mission to  perform  was  refused.  Having  been  unable, 
after  diligent  search,  to  obtain  an  engagement  else- 
where during  the  week  specified  in  the  contract,  the 
plaintiff  sued  for  the  stipulated  remuneration,  for 
which  he  recovered  judgment. 

Frank  P.  Leffingwell,  for  plaintiff  in  error. 

Adolph  Marks,  for  defendant  in  error. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  Contracts,  §  4* — what  constitute*  contract  for  service*. 
Where  a  writing  signed  by  the  defendant  only,  purporting  to  en- 
gage the  services  of  the  plaintiff  to  appear  at  the  defendant's 
theater,  is  orally  accepted  by  the  plaintiff,  and  the  defendant 
makes  an  entry  on  its  books  of  the  plaintiff's  engagement,  a  valid 
contract,  oral  if  not  written,  ia  entered  into,  on  the  breach  whereof 
by  the  defendant,  in  refusing  to  allow  the  plaintiff  to  perform  in 
aooorejance,  with  the  terms  thereof,  a  suit  will  lie  for  the  stipu- 
lated remuneration,  such  writing  not  being  a  mere  proposal  re- 
vocable by  defendant  and  subject  to  cancellation  before  perform- 
ance of  such  services. 

2.  Contracts,  §  196* — when  printed  portion  of  contract  not  con- 
trolling. A  written  agreement  consisting  of  a  printed  form,  filled 
In  and  signed  by  the  defendant,  whereby  he  engages  the  services 
of  the  plaintiff  for  one  week,  reciting  that  a  failure  on  the  part  of 
either  party  to  perform  on  "such  week"  shall  not  be  a  violation  of 
its  terms,  will,  on  the  refusal  of  the  defendant  to  accept  perform- 
ance, support  an  action  by  the  plaintiff  to  recover  the  stipulated 
remuneration  for  such  services  on  his  tendering  performance,  it 
being  evident  that  the  printed  form  was  designed  to  cover  a  case 
where  the  term  of  the  engagement  extends  over  a  period  longer 
than  one  week. 


George  E.  Ford,  Defendant  in  Error,  v.  M.  Piowaty  & 

Sons,  Plaintiff  in  Error. 

Gen.  No.  21,112.    (Not  to  be  reported  in  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  Court- 
key,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1915.  Reversed  and  remanded.  Opinion  filed  January 
11,  1916.    Rehearing  denied  January  25,  1916. 

Statement  of  the  Case. 

Action  by  George  E.  Ford,  plaintiff,  against  M. 
Piowaty  &  Sons,  a  corporation,  defendant,  to  recover 

•See  Illinois  Notes  Dtgtfst,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
teak  and  section  number. 

Vol.  CXCV1I  27 


418  Appellate  Courts  op  Illinois. 

_l_l    HI    —    ■  M^Mnn  -^  -     ■ ft 

Ford  v.  M.  Piowaty  ft  Sons,  197  111.  App.  417. 

the  purchase  price  of  goods  sold  and  delivered  at  the 
defendant's  special  instance  and  request.  On  judg- 
ment for  plaintiff,  defendant  brings  error. 

Sabath,  Stafford  &  Sabath,  for  plaintiff  in  error. 

Stewabt  Reed  Bbown,  for  defendant  in  error. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  erbob,  §  1470* — when  receipt  of  secondary  evi- 
dence without  laying  proper  foundation  reversible  error.  In  an 
action  for  goods  sold  and  delivered,  held  that  the  receipt  of  seo* 
ondary  evidence  over  objections  thereto,  without  laying  a  proper 
foundation  therefor  was  reversible  error. 

2.  Sales,  §  329* — when  evidence  insufficient  to  sustain  verdict. 
In  an  action  for  goods  sold  and  delivered,  evidence  which  merely 
tends  to  show  that  a  deal  was  made  by  the  plaintiff  with  a  party 
whom  the  plaintiff  claims  was  an  officer  or  agent  of  the  defendant, 
supplemented  by  evidence  of  the  contents  of  a  check  purporting  to 
come  from  the  defendant  without  adequate  proof  of  notice  to  pro- 
duce the  original,  and  of  a  letter  purporting  to  come  from  the 
defendant  without  adequate  proof  either  that  it  came  from  or  was 
authorized  by  the  defendant,  and  of  certain  inclosures  therewith 
that  were  incompetent  without  adequate  proof  of  the  letter  itself, 
is  insufficient  to  sustain  a  judgment  for  the  plaintiff. 

•See  Illinois  Notes  Dice*,  Vol*  XI  to  XV,  and  Cumalaitare  Quarterly,  saats 
tople  and  section  number. 
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Frank  Schoenfeld,  Defendant  in  Error,  v.  Lake  Shore 
&  Michigan  Southern  Railway  Company,  Plaintiff 
in  Error. 

©en.  No.  21,141.    (Not  to  he  reported  in  full.) 

.Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwabd  T. 
Wade,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.    Reversed.    Opinion  filed  January  11,  1916. 

Statement  of  the  Case. 

Action  by  Frank  Schoenfeld,  plaintiff,  against  the 
Lake  Shore  &  Michigan  Southern  Railway  Company, 
defendant,  to  recover  the  amount  of  fare  paid  on  re- 
fusal of  defendant  to  honor  a  ticket  purchased  by 
plaintiff.  From  a  judgment  for  plaintiff,  defendant 
brings  error. 

The  plaintiff  purchased  from  the  defendant  a  round 
trip  ticket  over  the  defendant's  line  to  a  point  on  a 
connecting  line.  On  refusal  of  the  connecting  line  to 
honor  the  ticket  the  plaintiff  was  obliged  to  pay  for  his 
transportation  over  again,  and  to  recover  the  amount 
so  expended  brings  this  action. 

Robert  J.  Cary  and  Bbrtrand  Walker,  for  plaintiff 
in  error. 

No  appearance  for  defendant  in  error. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Cabbiebb,  I  20* — when  presumed  that  connecting  carrier  acts  as 
mere  agent  of  initial  carrier.  In  the  absence  of  evidence  to  the 
contrary,  it  is  presumed  that  a  railroad  company  selling  a  through 


•See  Dllnols  Notes  Digest,  Vole.  XI  to  XV,  and  Cumulative  Quarterly, 
loole  and  section  number. 
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ticket  over  Its  own  and  a  connecting  line  merely  acts  as  agent 
for  such  line,  and  Is  not  liable  In  damages  to  the  purchaser  for  the 
refusal  of  the  connecting  line  to  honor  the  ticket  and  transport  the 
passenger  in  accordance  therewith. 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, t.  Orrin  J.  Shafer,  Plaintiff  in  Error. 

Gen.  No.  21,249.    (Not  to  he  reported  in  full. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwabd  T. 
Wade,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.    Reversed  and  remanded.    Opinion  filed  January  11,  1916. 


Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois 
against  Orrin  J.  Shafer  for  violation  of  section  10  of 
the  Motor  Vehicle  Act  (J.  &  A.  fl  10,010).  Having 
been  convicted  on  trial  before  the  court  without  a  jury, 
the  defendant  brings  error. 

The  principal  issue  of  fact  raised  at  the  hearing  was 
as  to  the  speed  at  which  the  defendant  was  driving  an 
automobile  in  a  locality  where  speed  in  excess  of  fif- 
teen miles  an  hour  was  by  statute  made  prima  facie 
evidence  of  its  violation.  After  the  single  witness 
produced  by  the  State  had  testified  that  the  car  was 
going  at  twenty-five  miles  per  hour,  and  the  defendant 
had  testified  that  he  was  not  driving  faster  than  twelve 
miles  an  hour,  that  his  car  went  about  fifteen  feet  after 
he  started  to  stop,  and  that  he  could  stop  it  within  that 
distance  when  running  twelve  miles  an  hour,  the  trial 
judge  announced  that  it  was  unnecessary  for  him  to 
hear  any  more  evidence,  that  from  his  own  experience 


Chicago — First  District — Januabt,  1916.      421 

The  People  v.  Shafer,  197  in.  App.  420. 

in  driving  a  car  he  could  not  accept  the  defendant's 
testimony  as  to  speed,  and  refused  the  request  of  the 
defendant's  counsel  to  call  other  witnesses. 

Jonas  &  Hess,  for  plaintiff  in  error. 

Maclay  Hoyne,  for  defendant  in  error;  Edwabd  E. 
Wilson,  of  counsel. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Trial,  |  34* — when  refusal  to  allow  production  of  witnesses 
denial  of  justice.  To  deny  a  defendant  in  a  trial  before  the  court 
his  manifest  right  to  produce  witnesses  to  support  his  plea  of 
not  guilty  Is  a  palpable  denial  of  justice. 

3.  Tbial,  I  286* — when  disregard  of  evidence  by  trial  fudge  de- 
nial of  justice.  For  a  judge  to  decide  the  issues  before  him  on  his 
prirate  experience  instead  of  on  the  evidence  is  a  palpable  denial 
of  justice. 


♦See  Illinois  Notes  TOsMt,  Vote.  XI  to  XV,  and  CumaUUre  Qurterly.  same 
tople  and  Mettm  ■ambw. 
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Dunne  v.  Cooke,  197  111.  App.  422. 


Edward  F.  Dunne,  Trustee,  k Appellee,  v.  Charlotte  H. 
Cooke,  Individually  and  as  Executrix,  et  aL,  Ap- 
pellants. 

Gen.  No.  19,881. 

1.  Trusts,  §  111* — what  constitutes  active  trust.  Where  a  testa- 
mentary trustee  is  required  to  convey  real  estate  to  the  beneficiar- 
ies upon  the 'death  of  the  testator's  widow,  and  to  convey  to  such 
beneficiaries  at  the  expiration  of  such  period  certain  corporate 
stock,  subject  to  the  charge  in  favor  of  the  widow's  annuity,  the 
trust  is  an  active  one. 

2.  Trusts,  §  200* — when  trustee  may  maintain  action  to  construe 
will  at  expense  of  estate.  Where  testamentary  trustees  are  unable 
to  agree  with  the  beneficiaries  as  to  the  manner  of  the  execution 
of  the  trust  under  a  will  and  the  amount  of  compensation  for  their 
services,  they  may,  even  though  the  will  is  free  from  ambiguity, 
maintain  a  suit  in  equity  at  the  expense  of  the  trust  estate  for  a 
construction  of  the  terms  of  the  will  and  to  recover  compensation 
for  their  services. 

3.  Trusts,  §  211* — right  of  testamentary  trustee  to  reasonable 
compensation  for  services.  A  testamentary  trustee  having  charge 
of  an  active  trust  is  entitled  to  reasonable  compensation  for  services 
rendered  and  reasonable  expenses  incurred  as  trustee. 

4.  Trusts,  §  211* — what  may  be  considered  in  determining  com- 
pensation of  trustee.    The  compensation  of  a  testamentary  trustee 

-is  not  to  be  determined  by  any  established  practice  or  rule,  but, 
in  determining  such  compensation,  the  responsibility  incurred,  the 
amount  of  the  estate,  the  time  and  labor  properly  devoted  by  the 
trustee  to  the  discharge  of  his  duties  may  be  considered. 

6.  Trusts,  ft  212* — when  trustee  has  right  to  compensation  al- 
though in  receipt  of  compensation  as  executor.  The  fact  that  a 
testamentary  trustee  having  charge  of  an  active  trust  has  received 
compensation  as  executor  does  not  deprive  him,  as  sole  surviving: 
trustee,  of  his  right  to  compensation  for  services  rendered  as  trustee, 
provided  the  duties  are  separate. 

6.  Trusts,  §  212* — when  testamentary  trustee  who  is  also  execu- 
tor right  to  charge  fees  in  both  capacities.  A  testamentary  trustee 
who  has  charge  of  an  active  trust  and  is  also  executor  may  not 
charge  fees  in  both  capacities  for  the  same  services. 

7.  Trusts,  §  211* — when  good  faith  to  be  considered  in  determin- 
ing compensation  of  testamentary  trustee.    Where  a  testamentary 
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trustee  of  an  active  trust,  who  is  also  executor,  acts  in  good  faith 
in  administering  the  trust,  such  conduct  should  be  considered  when 
determining  the  amount  of  compensation  which  he,  as  sole  surviv/ 
ing  trustee,  is  entitled  to. 

8.  Trusts.  §  211* — what  considered  in  awarding  compensation 
to  testamentary  trustee.  In  estimating  the  amount  of  compensa- 
tl&n  to  be  awarded  a  testamentary  trustee,  due  consideration  should 
be  given  to  the  intention  of  the  testator  to  provide  an  annuity  of 
a  definite  sum  to  his  wife  for  life. 

9.  Tbusts,  §  211* — what  constitutes  basis  for  estimation  of  com- 
pensation of  testamentary  trustee.  The  amount  awarded  a  testa- 
mentary trustee  for  his  services  in  administering  the  trust  estate 
should  bear  a  reasonable  relation  to  the  value  of  the  trust  estate. 

10.  Trusts,  §  211* — what  not  considered  in  computing  compen- 
sation of  testamentary  trustee.  The  fact  that  the  gross  sales  of  a 
business  during  a  testamentary  trusteeship  of  seven  years,  the  sal- 
aries paid  to  beneficiaries  as  officers,  and  the  gross  rental  value  of 
real  estate  constituted  a  very  large  sum  should  not  be  used  as  a 
basis  for  determining  the  amount  of  compensation  to  be  awarded 
the  trustee,  where  the  trustee  took  no  active  part  in  the  business 
or  in  shaping  its  policy,  and  took  no  part  in  the  management  of 
the  real  estate. 

11.  Tbusts,  §  218* — when  compensation  allowed  testamentary 
trustee  excessive.  An  allowance  of  $33,000  to  a  testamentary  trus- 
tee for  fees  for  himself  as  trustee  and  his  counsel  together  with 
costs,  held  disproportionate  to  the  size  of  the  estate,  and  excessive. 

12.  Evidence,  §  436* — when  hypothetical  question  misleading.  A 
hypothetical  question  relative  to  the  value  of  services  performed 
by  a  testamentary  trustee  and  his  counsel,  held  vague,  indefinite 
and  misleading  where  it  assumed  that  the  sales  of  the  business 
were  very  large  and  that  the  estate  was  very  valuable,  and  con- 
tained no  reference  to  the  rapidly  diminishing  income  of  the  busi- 
ness, and  all  the  witnesses  wrongfully  assumed  that  the  trustee 
took  an  active  part  in  the  business  and  dominated  its  policy  when, 
as  a  matter  of  fact,  he  had  only  nominal  charge  thereof. 

13.  Evidence,  §  454* — when  opinion  evidence  as  to  value  of  serv- 
ices of  testamentary  trustee  of  little  weight.  The  opinions  of 
witnesses  as  to  the  value  of  services  rendered  by  a  testamentary 
trustee  to  the  estate  is  of  but  little  aid  in  determining  the  amount  of 
compensation  to  be  awarded  for  his  services  as  trustee  where  their 
answers  are  based  upon  a  hypothetical  question  which  is  vague 
and  misleading. 

14.  Trusts,  §  209* — when  attorney  acting  for  testamentary  trus- 
tee not  entitled  to  compensation.    The  duties  of  a  testamentary  trus- 
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tee  performed  by  an  attorney  for  the  trustee,  which  are  not  legal 
in  their  character,  are  not  properly  chargeable  to  the  estate. 

15.  Equity,  §  397* — how  fees  of  matter  in  counties  of  third  class 
fixed.  A  master  in  chancery  in  a  county  of  the  third  class  cannot 
arbitrarily  fix  his  fees  for  examining  questions  of  law  and  report- 
ing his  conclusions,  but  before  he  is  entitled  to  demand  compensa- 
tion, it  is  his  duty  to  have  tb*  court  determine  the  amount  he 
should  receive. 

16.  Equity,  |  401* — when  stenographer's  fees  improperly  tossed 
as  costs  by  master.  A  charge  for  stenographer's  fees,  which  has 
already  been  included  in  the  fee  allowed  the  master  in  chancery, 
is  not  properly  taxable  as  costs. 

17.  Trusts,  J  200* — when  attorney's  fees  in  action  by  testa- 
mentary trustee  to  construe  will  taxed  against  estate.  Attorney's 
fees  in  an  action  which  is  maintained  in  good  faith  by  a  testa- 
mentary trustee,  because  of  disagreement  with  the  beneficiaries, 
for  a  construction  of  the  will  as  to  the  manner  of  executing  the 
tryst  and  to  determine  the  amount  to  be  allowed  the  trustee  as 
compensation,  should  be  taxed  against  the  estate. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Edwabd 
M.  Mangan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Reversed  and  remanded  with  directions. 
Opinion  filed  January  11,  1916.    Rehearing  denied  January  25,  1916. 

Statement  by  the  Court.  This  case  comes  before 
this  court  on  appeal  from  a  decree  of  the  Circuit  Court 
of  Cook  county  awarding  the  appellee  the  sum  of  $30,- 
000  as  compensation  for  his  services  as  trustee  under 
the  last  will  and  testament  of  John  S.  Cooke,  deceased, 
and  those  of  his  solicitors  and  counsel.  Appellee  was 
allowed  $15,000  for  his  services ;  William  A.  Doyle,  one 
of  appellee 's  counsel,  $12,000 ;  and  Joseph  J.  Thomp- 
son, as  his  solicitor  in  this  proceeding,  $3,000;  $2,500 
was  allowed  the  master  for  his  services,  and  $500  al- 
lowed appellee  for  services  of  a  stenographer. 

More  than  seven  years  subsequent  to  testator's 
death,  a  bill  was  filed  b^  the  trustees  to  construe  his 
last  will  and  testament,  particularly  the  fourth  pro- 
vision thereof,  and  to  recover  compensation  for  serv- 
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ices  rendered  as  trustees  under  Baid  will.  John  S. 
Cooke  left  him  surviving  Charlotte  H.  Cooke,  his 
widow,  Charles  F.  Cooke,  George  J.  Cooke  and  John 
'  B.  Cooke,  his  sons,  and  Irene  Welch,  his  daughter,  as 
his  only  heirs  at  law  and  next  of  kin.  Both  John  R. 
Cooke  and  Irene  Welch  died  during  the  pendency  of 
the  proceedings  below.  The  death  of  John  M.  Smyth, 
one  of  the  said  trustees,  was  suggested  of  record 
November  17, 1909,  and  the  cause  proceeded  in  behalf 
of  appellee,  as  sole  surviving  trustee.  Appellee  filed 
a  supplemental  bill  April  21,  1911.  The  third  and 
fourth  provisions  of  the  will  are  respectively : 

"3rd:  I  hereby  will  and  devise  all  my  real  estate 
of  every  description,  including  leasehold  estates,  to 
my  friends  John  M.  Smyth  and  Edward  F.  Dunne,  in 
trust  for  the  following  uses  and  purposes,  to-wit:  to 
be  held  by  them  and  the  survivor  of  them,  for  the  sole 
use  and  benefit  of  my  beloved  wife,  Charlotte  H. 
Cooke,  during  the  time  of  her  natural  life,  and  after 
her  death  for  the  use  and  benefit  of  my  beloved  chil- 
dren, Charles  F.  Cooke,  George  J.  Cooke,  John  B. 
Cooke  and  Irene  Welch,  share  and  share  alike. 

"During  the  life  of  my  wife,  I  will  and  direct  my 
trustees  to  permit  my  wife,  or  her  authorized  agent, 
to  collect  all  rents  and  income  of  the  same  out  of  which 
she  shall  pay  the  current  carrying  charges  on  said  real 
estate,  such  as  taxes,  interest  on  incumbrances,  insur- 
ance and  repairs. 

"After  the  death  of  my  wife,  if  my  children  can 
agree  upon  an  equitable  partition  of  the  real  estate, 
into  four  parts,  and  shall  so  declare  to  my  trustees  in 
writing  and  request  a  conveyance  in  accordance  with 
said  agreement,  my  said  trustees,  or  the  survivor  of 
them,  shall  convey  said  property  to  my  said  children. 
If  my  said  children  cannot  so  agree  upon  a  division  of 
said  property,  then  my  said  trustees,  or  the  survivor 
of  them,  shall,  after  the  death  of  my  wife,  convey  to 
each  one  of  my  children  requesting  it  an  equal  undi- 
vided one-fourth  of  said  property. 

"4th:    I  will  and  bequeath  all  the  capital  stock  now 
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owned  by  me  in  the  Cooke  Brewing  Company  and  the 
Ara  Glen  Mineral  Water  Bottling  Company  to  the 
hereinbefore  mentioned  trustees,  Smyth  and  Dunne  in 
trust  for  the  following  uses  and  purposes,  to-wit :  To 
secure  -to  my  wife  a  yearly  income  of  seven  thousand 
five  hundred  dollars  during  her  natural  life.  If  the 
net  yearly  income  arising  from  my  real  estate  and 
the  sale  of  any  of  my  personal  property  which  I  here- 
inbefore have  bequeathed  to  her  shall  amount  to  said 
sum  of  seven  thousand  five  hundred  dollars  each  year, 
then  the  stock  in  said  corporation  shall  not  be  charged 
with  the  payments  of  any  annuity  to  my  wife,  but  if 
during  any  year  of  my  wife 's  life  the  income  from  my 
real  estate  and  the  sale  of  her  personal  property  shall 
be  insufficient  to  make  up  said  amount  of  seven  thousand 
five  hundred,  then  it  is  my  will  that  the  deficiency  shall 
be  made  good  from  the  dividends  on  the  stocks  in  said 
companies  and  shall  be  a  charge  upon  said  stocks  un- 
til the  same  is  paid. 

4  *  I  will  and  direct  that  my  trustees,  or  the  survivor 
of  them,  hold  said  stock  in  said  corporation  for  the 
term  of  seven  years  from  my  death,  for  the  use  and 
benefit  of  my  beloved  children,  Chas.  F.  Cooke,  George 
J.  Cooke,  and  John  R.  Cooke  and  Irene  Welch,  sub- 
ject to  the  charge  in  favor  of  my  wife's  annuity  here- 
inbefore mentioned.  And  that  during  said  period  the 
management  of  said  corporation,  so  far  as  my  stock 
can  control  the  same,  shall  be  placed  jointly  in  the 
hands  of  Charles  F.  Cooke,  George  J.  Cooke  and  John 
R.  Cooke. 

"At  the  end  of  seven  years  my  trustees  are  hereby 
directed  to  convey  my  stock  in  said  companies,  subject 
to  charge  in  favor  of  my  wife's  annuity,  to  my  said 
children,  share  and  share  alike. 

4  *  I  hereby  appoint  my  friends,  John  M.  Smyth  and 
Edward  F.  Dunne  executors  of  this  my  last  will  and 
testament,  without  bond  or  surety." 

The  testator  bequeathed  to  his  wife  all  of  his  person- 
al property,  excepting  his  stock  in  the  Cooke  Brewing 
Company  and  the  Ara  Glen  Company. 

Issues  were  joined,  on  both  the  bill  and   supple4 
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mental  bill.  The  case  was  referred,  testimony  taken, 
findings  made  by  the  master  and  decree  entered  by  the 
court  sustaining  all  of  the  master's  findings  except  the 
seventh,  the  court  finding  in  that  regard  that  under 
the  terms  of  the  said  will,  the  brewery  stock  must  be 
held  by  the  trustee  until  the  death  of  the  widow,  Char- 
lotte H.  Cooke,  to  make  up  any  deficiency  that  may  ac- 
crue in  the  income  from  tl\e  real  estate  and  to  insure  that 
$7,500  per  year  shall  be  paid  to  the  said  widow  as  her 
annuity.  The  decree  finds  that  the  will  was  so  ambigu- 
ous in  its  terms  as  to  justify  and  require  the  filing  of 
a  bill  for  a  construction  thereof;  that  the  quarrels  of 
the  family  centered  on  the  trustees,  and  they  were 
obliged  to  institute  this  proceeding  in  order  to  secure 
a  decree  protecting  them  in  their  acts  as  trustees  and 
in  order  to  secure  compensation  for  themselves  and 
for  their  counsel;  that  the  brewery  was  sold  because 
of  extravagant  management  and  fatal  family  quarrels, 
and  that  the  net  proceeds,  if  any,  of  such  sale,  must 
be  invested  and  held  by  the  trustee  to  insure  the  pay- 
ment of  the  widow's  annuity.  As  to  the  real  estate, 
the  decree  provides  that  the  trust  created  by  the  will 
must  continue  until  the  death  of  the  widow.  The  de- 
cree further  provides  that  appellee,  as  the  sole  sur- 
viving trustee,  be  permitted  to  •  resign ;  that  a  new 
trustee  be  appointed,  and  that  appellee  recover  from 
appellants  the  compensation  above  stated,  and  also 
the  costs  of  this7  suit.  The  decree  further  finds  that 
the  last  will  and  testament  of  John  S.  Cooke,  deceased, 
was  duly  probated  and  letters  testamentary  issued  to 
John  M.  Smyth  and  Edward  F.  Dunne,  the  executors 
named  therein,  who  immediately  entered  upon  their 
duties  as  such ;  that  the  estate  was  settled  about  seven 
years  thereafter,  the  executors  discharged,  and,  by 
order  of  the  Probate  Court,  were  paid  the  sum  of  $6,000, 
as  and  for  their  fees  as  such  executors ;  that  the  said 
stock  has  never  been  divided,  but  is  still  held  intact 
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by  the  sole  surviving  trustee,  Edward  F.  Dunne,  the 
appellee;  that  as  to  the  compensation  to  be  awarded 
to  the  trustees,  John  M.  Smyth  in  his  lifetime  and  dur- 
ing the  pendency  of  this  suit,  and  his  legal  representa- 
tive since  his  death,  expressly  waived  any  claim  for 
compensation  as  trustee,  upon  the  ground  that  Smyth 
was  acting  from  motives  of  friendship  for  the  de- 
ceased, and  therefore  the  sole  inquiry  is  as  to  what 
compensation  should  be  paid  to  Edward  F.  Dunne, 
the  sole  surviving  trustee.  All  of  the  material  allega- 
'  tions  of  said  bill  of  complaint,  as  amended,  and  of  said 
supplemental  bill  of  complaint  are  found  to  be  true. 

John  S.  Cooke  died  March  12,  1899,  and  the  estate 
was  closed  and  the  executors  discharged  July  27,  1906. 
It  is  admitted  that  at  the  time  of  the  final  hearing  be- 
fore the  master  in  1912,  the  estate  had  much  dimin- 
ished in  value,  consisting  almost  wholly  of  the  realty. 
All  of  the  property  of  the  brewery  was  sold  December 
8,  1910,  the  affairs  of  the  corporation  wound  up,  and 
its  assets  almost  wholly  applied  to  the  payment  of 
outstanding  indebtedness.  The  construction  of  the 
fourth  clause  of  the  will7  is,  therefore,  unimportant, 
unless  it  becomes  material  to  the  question  of  compen- 
sation of  appellee  for  services  as  trustee.  It  is  con- 
tended by  counsel  for  appellants,  that  there  is  no 
ambiguity  in  the  will  and  that  there  was  no  necessity  or 
justification  for  filing  the  bill  in  the  present  case,  and 
that  appellee  is  not  entitled  to  further  compensation. 
The  fourth  provision  of  the  will  provides  that:  "At 
the  end  of  seven  years  my  trustees  are  hereby  directed 
to  convey  my  stock  in  said  companies,  subject  to  the 
charge  in  favor  of  my  wife 's  annuity,  to  my  said  chil- 
dren, share  and  share  alike."  Demand  was  made  upon 
the  trustees  by  the  Cooke  heirs,  at  the  end  of  the  seven- 
year  period,  to  make  such  conveyance.  The  trustees 
refused  such  demand,  maintaining  that  it  was  their  duty 
to  hold  such  stock  during  the  life  of  Charlotte  H. 
Cooke,  to  secure  the  payment  of  her  annuity.    It  was 
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contended  by  counsel  for  the  beneficiaries,  and  is  con- 
tended here,  that  upon  the  closing  of  the  estate,  it  was 
the  duty  of  the  trustees,  the  seven-year  period  having 
elapsed,  to  convey  the  stock  to  the  children  of  the 
testator,  and  terminate  the  trust,  except  as  to  the  real 
estate.  The  following  letter  was  addressed  to  the  at- 
torney for  the  trustees,  immediately  prior  to  the  filing 

of  the  bill  in  this  case : 

4 'November  30,  1906. 
"Mr.  William  A.  Doyle, 

Chicago. 
"Dear  Sir: 

.  "In  regard* to  the  Cooke  matter,  I  spoke  with  Mr. 
John  M.  Smyth  over  the  'phone,  and  I  saw  Mayor 
Dunne  personally,  and  they  both  gave  me  to  under- 
stand that  the  entire  matter  is  in  your  hands. 

' '  The  will,  in  my  opinion,  makes  it  the  duty  now  of 
Mr.  Smyth  and  Mayor  Dunne,  as  trustees,  to  turn  over 
to  the  children  of  Mr.  Cooke  all  the  stock  in  the  Cooke 
Brewing  "Company  and  the  Ara  Glen  Mineral  Water 
Company,  the  seven  years  having  more  than  elapsed 
since  Mr.  Cooke's  death.  Mrs.  Cooke  desires  this  to 
be  done,  and  has  signed  and  left  with  me  a  paper  re- 
leasing Mr.  Smyth  and  Mayor  Dunne  from  any  claim 
which  she  might  have  against  them  as  trustees  for 
turning  the  stock  over.  The  Cooke  Brewing  Company 
has  already  received  notice  of  the  charge  which  will 
be  on  this  stock  in  favor  of  Mrs.  Cooke,  and  a  memo- 
randum of  this  notice  has  been  noted  in  the  stock  book 
of  the  company. 

"I  take  it  from  my  conversation  with  you  and 
Mayor  Dunne  that  the  trustees  insist  upon  receiving 
fees  for  services  as  trustees  before  they  turn  the  stock 
over,  and  that  there  may  possibly  be  a  disagreement 
between  you  and  myself  as  to  whether  under  the  terms 
of  the  will  it  is  the  duty  of  the  trustees  to  turn  over 
the  stock  at  this  time. 

"Mayor  Dunne  was  kind  enough  in  the  interview 
which  I  had  with  him  to  say  that  he  would  be  satisfied 
to  leave  the  matter  to  you  and  myself,  and  that  he 
would  be  satisfied  to  accept  any  sum  as  trustees'  fees 
which  we  might  agree  upon. 
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"One  difficulty  with  this  is,  that  Mrs.  Welch  and 
Mr.  John  R.  Cooke  insist  in  their  talks  with  me  that 
the  trustees  are  not  entitled  to  any  compensation  as 
trustees,  and  that  they  have  already  been  amply  com- 
pensated for  their  services  as  Executors.  When  asked 
my  opinion  as  an  attorney  in  the  matter  I  cannot  lose 
sight  of  the  decisions  holding  that  trustees  must  act 
without  compensation,  and  are  not  allowed  compensa- 
tion unless  the  document  under  which  they  are  made 
trustees  provides  for  compensation. 

' '  In  view  of  the  stand  which  my  clients  take,  I  would 
have  to  decline  the  task  of  attempting  to  agree  upon 
an  amount  with  you.  Although  I  would  very  much 
like  to  save  annoyance  for  all  parties  concerned,  still 
I  believe  that  you  and  I  would  only  waste  time  trying 
to  negotiate  a  settlement  between  the  parties.  In  the 
long  run  it  would  be  better  to  have  the  matter  sub- 
mitted to  some  regularly  constituted  tribunal.  To 
accomplish  this,  you  might  file  a  bill  asking  for  a  con- 
struction of  the  will,  and  have  the  questions  of 
trustees '  fees  adjudicated.  If  you  prefer  not  to  file  a 
bill,  then  of  course  I  could  file  a  bill  on  behalf  of  my 
clients,  setting  up  that  the  time  to  turn  over  the  stock 
has  arrived  and  asking  for  a  decree  compelling  the 
performance  of  the  trust. 

"This  matter  I  understand  has  been  dragging  on 
now  for  several  months  without  any  conclusion  being 
reached,  and  I  am  fully  convinced  that  it  is  not  to  the 
interest  of  anybody  to  let  it  drag  longer.  If  you  will 
file  such  a  bill  as  I  suggest  within  the  next  week,  I 
will  be  glad  to  enter  the  appearance  of  my  clients  and 
bring  the  matter  to  a  speedy  end.  If  you  decide  not 
to  file  the  bill,  then  I  shall  feel  free  at  the  end  of  next 
week  to  file  a  bill  on  behalf  of  Mrs.  Welch  and  Mr. 
John  R.  Cooke. 

"Finally,  I  may  say  that  I  am  convinced  that  the 
stock  must  be  turned  over  without  delay,  and  with- 
out compensation  being  allowed,  or  the  bill  in  equity 
must  be  filed. 

"While  I  regret  very  much  to  appear  to  bring  a 
suit  against  either  Mayor  Dunne  or  Mr.  Smyth,  I  feel 


Chicago— Fibst  Distbict — Januaby,  1916.       431 

Dunne  v.  Cooke,  197  111.  App.  422. 

none  the  less,  that  it  is  to  the  interest  of  all  parties 
concerned  to  have  this  matter  brought  lo  a  close. 

Very  truly, 

(Signed)  M.  Henry  Guerin." 
jGeorge  J.  Cooke  succeeded  his  father  to  the  presi- 
dency of  the  Cooke  Brewing  Company  March  1899, 
and  continued  as  such  president  until  February  24, 
1904.  Charles  F.  Cooke,  a  brother  of  George  J.  Cooke, 
and  Irene  Welch,  his  sister,  in  1903,  acquired  a  con- 
trolling interest  in  the  company  by  the  purchase  of 
what  was  known  as  the  Plamondon  stock.  Thereupon, 
on  June  23,  1903,  by  action  of  the  Board  of  Directors 
of  the  Cooke  Brewing,  Company,  the  office  of  general 
manager  was  created;  Charles  F.  Cooke  was  elected 
general  manager,  and  George  J.  Cooke  removed  from 
the  presidency  of  the  corporation.  For  a  brief  in- 
terval, viz.,  February  6,  1904,  to  February  24,  1904, 
George  J.  Cooke  again  became  president,  when,  on  the 
latter  date,  Charles  F.  Cooke  succeeded  to  the  office  of 
president  and  general  manager  of  the  brewery.  George 
J.  Cooke,  at  the  same  time,  was  elected  vice-president 
of  the  brewery,  without  salary,  and  the  evidence  tends 
to  show  that  he  was  not  permitted  to  take  any  part  in 
the  management  or  conduct  of  the  business,  nor  to 
thereafter  enter  the  office  of  the  company,  or  to  see 
its  books,  except  under  the  immediate  protection  of 
the  court;  he  represented  to  the  trustees  that  under 
the  changed  policy  of  the  company,  the  business  was 
diminishing  and,  if  such  policy  was  continued,  would 
be  ruined,  and  that  it  was  their  duty,  under  the  fourth 
provision  of  the  will,  to  place  the  management  of  the 
corporation,  jointly,  in  the  three  sons  of  John  S. 
Cooke,  deceased.  Charles  F.  Cooke  continued  as  gen- 
eral manager  and  president  until  1910,  when  the  brew- 
ery was  sold.  The  trustees  at  all  times  maintained 
that  it  was  not  for  the  best  interests  of  all  concerned 
that  the  trustees  should  do  more  than  elect  the  chil- 
dren as  directors  in  endeavoring  to  place  the  joint 
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management  of  the  company  with  the  sons.  Owing  to 
this  difference  of  opinion  as  to  the  duties  of  the 
trustees,  George  J.  Cooke,  on  June  9,  1904,  filed  a  bill, 
making  the  trustees  parties  thereto,  to  construe  that 
clause  of  the  will  which  provides  '-that  during  said 
period  (seven  years)  the  management  of  said  corpora- 
tion (the  brewery),  so  far  as  my  stock  can  control  the 
same,  shall  be  placed  jointly  in  the  hands  of  Charles 
F.  Cooke,  George  J.  Cooke  and  John  R.  Cooke.' ' 

The  evidence  tends  to  show  that  the"  affairs  of  the 
brewery  and  the  relations  of  the  heirs  were  harmoni- 
ous up  to  June  23,  1903.  During  1903  the  affairs  of 
the  Afa  Glen  Company  were  wound  up  and  its  out- 
standing indebtedness  paid. 

Neither  the  appellee  nor  John  M.  Smyth  took  any 
part  in  the  active  management  of  the  brewery,  either 
as  executors  or  trustees.  Appellee  testified  in  this  re- 
gard: "I  never  consulted  with  George  Cooke,  while 
he  was  president,  in  regard  to  the  management  of  the 
business.  *  *  *  I  did  hot  assist  in  the  manu- 
facture *  *  *  or  the  sale  of  the  beer,  and  I  know 
nothing  of  my  own  knowledge  *  *  *  about  the  re- 
ceipts or  the  business  transactions  of  the  brewery/  * 
Under  the  clause  of  the  will  permitting  the  wife  of  the 
testator  or  her  authorized  agent  to  collect  all  rents 
and  income  of  the  real  estate  and  to  pay  the  current 
carrying  charges  thereon,  including  taxes,  interest  on 
incumbrances,  insurance  and  repairs,  the  trustees  did 
not  collect  any  rents,  nor  make  any  repairs.  Appellee 
testified:  *  *  *  "Under  the  will  neither  Mr. 
Smyth  nor  I  collected  any  rents  from  the  real  estate. 
Of  my  own  knowledge,  I  know  nothing  about  the  rents, 
to  whom  it  was  rented,  or  anything  about  it.  It  was 
attended  to,  under  the  provisions  of  the  will  by  her 
(Mrs.  Cooke's)  agent.' '  According  to  the  testimony 
of  Charles  F.  Cooke,  the  real  estate  was  rented  by  the 
brewery,  and  the  rents  collected  and  paid  by  the  brew- 
ery to   Charlotte   H.   Cooke,   the   widow.     The   real 
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estate  rented  for  about  $8,300  per  annum,  from  which 
the  brewery  paid  Charlotte  H.  Cooke  $7,500  per  an- 
num, and  with  the  balance  paid  taxes  and  other  neces- 
sary carrying  charges.  There  was  some  evidence 
tending  to  show  that  the  net  proceeds  of  the  rents  were 
not  at  all  times  sufficient  to  pay  the  annuity. 
Charlotte  H.  Cooke  testified  that  she  received  her  an- 
nuity between  the  first  and  tenth  of  each  month  from 
her  son  Charles  F.  Cooke ;  that  she  never  received  any 
annuity  from  either  appellee  or  John  M.  Smyth,  but, 
following  the  death  of  her  daughter  Irene  Welch,  she 
once  communicated  by  telephone  with  William  A. 
Doyle  (counsel  for  the  trustees)  regarding  delay  in 
payment  of  her  annuity.  The  trustees  had  nothing 
to  do  with  the  declaring  of  dividends.  The  dividend 
checks  were  prepared  and  presented  by  the  brewing 
company  to  the  trustees  for  their  indorsements,  and 
then  the  trustees  distributed  such  checks  to  the  differ- 
ent heirs.  George  J.  Cooke  testified  that  at  one  time 
there  was  about  $34  deducted  from  each  dividend 
check  for  the  purpose  of  payment  of  his  mother's  an- 
nuity. William  A.  Doyle,  as  counsel  for  the  trustees, 
testified  that  he  prepared  and  took  receipts  from 
Charlotte  H.  Cooke  for  her  annuity,  examined  ac- 
counts sent  him  by  the  brewery,  checked  dividend 
statements  and  that  on  one  occasion  he  had  consider- 
able correspondence  in  regard  to  a  deduction  from 
the  dividend  check  of  George  J.  Cooke. 

John  S.  Cooke  was,  at  the  time  of  his  death,  the  own- 
er of  1,498  shares  of  the  capital  stock  of  the  brewery, 
of  the  par  value  of  $100  per  share;  the  total  capital 
stock  being  2,000  shares;  one  share  was  owned  by 
Charles  F.  Cooke  and  one  share  by  George  J.  Cooke, 
and  the  remaining  shares  were  known  as  the  Plamon- 
don  interest.  The  stock  of  the  brewery  was  the  prin- 
cipal asset  of  the  estate.  At  the  time  of  the  death  of 
John  S.  Cooke,  the  capital  stock  of  the  brewery  was 
$200,000,  and  the  total  sales  of  the  brewery   were 
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54,000  barrels  per  year.  In  1904,  at  the  time  George  J. 
Cooke  was  finally  removed  as  president  and  general 
manager,  he  testified  that  the  book  value  of  the  entire 
capital  stock  was  $666,000,  and  that  under  his  man- 
agement $157,000  in  dividends  were  paid,  and  the  an- 
nual sales  of  the  brewery  ranged  between  72,000  and 
75,000  barrels  of  beer.  At  the  time  the  witness  tes- 
tified before  the  master  in  this  proceeding,  in  1908,  the 
annual  sales  of  the  brewery  had  fallen  to  about  40,000 
barrels.  At  the  close  of  Charles  F.  Cooke's  manage- 
ment, the  brewery  sold  its  entire  plant  and  business 
for  $160,000.  The  indebtedness  of  the  brewery  at  that 
time  was  $130,000,  in  addition  to  which  there  was  an 
indebtedness  of  $22,000  secured  by  mortgage  on  other 
trust  property. 

During  the  administration  of  the  affairs  of  the  brew- 
ery under  the  management  of  Charles  F.  Cooke,  the 
real  estate  was  sold  for  nonpayment  of  taxes.  Ap- 
pellee communicated  the  situation  to  Charlotte  H. 
Cooke  and  her  attorney,  threatening  to  remove 
Charles  F.  Cooke  as  real  estate  agent  for  Charlotte 
Cooke.  On  April  27,  1911,  appellee  filed  a  petition  in 
the  Circuit  Court  relative  to  the  condition  of  the  real 
estate;  in  pursuance  to  such  petition  an  order  was 
entered  in  this  proceeding  authorizing  and  directing 
appellee  to  collect  the  rents  of  the  real  estate,  and  to 
apply  the  same  to  its  redemption  from  such  tax  sales, 
and  authorizing  him  to  borrow  money  on  said  real 
estate  for  such  purpose.  On  May  13,  1911,  appellee 
filed  another  petition  representing  that  George  J. 
Cooke  had  offered  to  collect  the  rents  for  the  estate  of 
John  S.  Cooke  without  charge  or  commission,  and  to 
mortgage  one  of  the  pieces  of  property  for  a  sufficient 
amount  to  redeem  all  of  the  properties  from  impend- 
ing tax  sales;  to  deduct  carrying  charges  from  the 
rents,  and  turn  the  balance  over  to  Charlotte  H.  Cooke, 
monthly.  With  the  consent  of  appellee  an  order  was 
thereupon  entered,  May  24,  1911,  by  the  court  approv- 
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ing  the  appointment  of  George  J.  Cooke  for  the  afore- 
said purposes. 

At  various  times,  legal  proceedings,  in  which  the 
estate  of  John  S.  Cooke,  deceased,  and  the  trustees 
were  made  parties,  were  instituted.  Of  the  proceed- 
ings not  concluded  during  the  executorship,  one  was 
a  suit  of  P.  H.  Welch,  solely  involving  the  heirs  and 
devisees  of  his  wife,  Irene  Welch.  An  answer  was 
filed  by  the  trustees  and  appellee  testified  he  made 
an  examination  of  the  testimony  taken  before  the  mas- 
ter to  safeguard  the  interests  of  Charlotte  H.  Cooke. 
In  two  of  the  remaining  proceedings  George  J.  Cooke 
was  complainant,  in  one  of  which  he  asked  for  a  con- 
struction of  the  provision  of  the  will  heretofore  re- 
ferred to,  and  in  the  second  proceeding  asked  for  the 
appointment  of  a  receiver  for  the  brewery  and  other 
relief.  The  latter  bill  was  filed  a  short  time  following 
the  appointment  of  William  A.  Doyle  as  counsel  for 
the  trustees.  The  fourth  of  these  proceedings  is  the 
present  suit. 

There  is  a  sharp  conflict  of  evidence  as  to  the  ex- 
tent, character  and  value  of  the  services  rendered  by 
appellee  and  William  A.  Doyle,  his  counsel,  which  is 
the  principal  issue  of  fact  in  this  case.  Appellee  tes- 
tified that  numerous  conferences  were  necessitated 
with  his  cotrustee,  and  with  various  numbers  of  the 
Cooke  family,  including  stockholders'  and  directors' 
meetings,  because  of  personal  differences  existing  be- 
tween the  children  of  the  deceased,  and  that  he  thought 
there  was  not  a  week  during  which  there  was  not  a 
conference  with  either  one  of  the  heirs,  or  with  his 
cotrustee,  or  their  attorneys.  George  J.  Cooke  testi- 
fied that  the  trustees  did  not  attend  any  stockholders' 
meetings  prior  to  1904,  which  testimony  is  corroborat- 
ed by  the  records  of  the  brewery.  The  decree  finds 
that  the  trustees  did  not,  during  this  period,  attend 
the  corporate  meetings,  but  sent  their  proxies  to  the 
stockholders'  meetings  with   directions  to  elect  the 
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three  sons  and  Mrs.  Irene' Welch,  the  daughter,  as  four 
of  the  five  directors  of  the  company.  Appellee  fur- 
ther testified  that  the  minority  interests  in  the  brewery, 
consisting  of  the  Plamondons,  were  much  dissatisfied, 
contending  that  the  brewery  was  being  conducted 
wholly  in  the  interest  of  the  Cooke  family;  that  the 
salaries  of  the  officers  were  too  large,  and  that  by 
reason  of  the  alleged  misconduct  of  one  of  the  sons, 
John  B.  Cooke,  for  whom  a  conservator  was  subse- 
quently appointed,  it  became  necessary  to  remove 
him  as  a  director.  Appellee  further  testified  that  fol- 
lowing the  filing  by  George  J.  Cooke,  of  the  two  bills 
referred  to,  it  became  necessary  to,  and  the  trustees 
did,  employ  as  counsel  William  A.  Doyle,  to  look  after 
the  interests  of  the  trust ;  that  since  the  employment  of 
Doyle,  the  latter  has  carried  on  all  litigation.  He  fur- 
ther testified  that  the  trustees  always  took  care  to  as- 
certain whether  or  not  the  widow  had  received  her 
annuity;  that  on  certain  occasions  when  dividend 
checks  were  received  by  the  trustees,  it  became  neces- 
sary for  the  latter  to  bring  the  heirs  together  to  settle 
their  disputes  in  that  regard.  Appellee  further  testi- 
fied that,  in  addition  to  the  matter  of  nonpayment  of 
taxes,  he  received  various  communications  and  notices 
relative  to  the  real  estate  and  on  August  11, 1910,  was 
served  with  summons  in  a  certain  condemnation  pro- 
ceeding involving  a  strip  of  property  belonging  to  the 
estate.  Appellee  further  testified  that  because  of  the 
difficulties  between  the  heirs,  the  trusteeship  was  very 
arduous,  and,  at  times,  very  disagreeable.  George  J. 
Cooke  testified  that  prior  to  June,  1903,  he  had  no  con- 
ferences with  appellee ;  that  subsequent  thereto  he  had 
four  conferences,  three  of  which  were  not  over  fifteen 
minutes  duration  each.  John  R.  Cooke,  since  deceased, 
testified  that  he  had  only  two  conferences  with  ap- 
pellee and  one  of  them  was  in  regard  to  closing  the 
estate  in  the  Probate  Court.  Charlotte  H.  Cooke  testi- 
fied that  the  only  time  she  consulted  appellee  was  in 
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regard  to  her  widow's  award.  Charles  F.  Cooke  testi- 
fied that  he  had  quite  a  number  of  conferences  with 
appellee  in  regard  to  the  executorship,  but  he  did  not 
confer  or  advise  with  either  of  the  trustees  up  to  1904, 
and  that  the  other  conferences  with  appellee  were  not 
more  than  two  or  three,  which  were  had  in  regard  to 
the  trusteeship,  between  January  19,  1904,  and  Febru- 
ary 24, 1904. 

William  A.  Doyle  testified  that  from  the  time  that 
he  was  retained  by  the  trustees  as  counsel,  he  was 
practically  a  '  *  third  trustee ; ' '  that  he  acted  as  counsel 
for  the  trustees  and  also  as  their  representative;  that 
the  trustees  were  busy  and  could  not  give  the  trust 
their  attention;  he  further  testified  that  he  was  con- 
sulted in  matters  that  were  the  duties  of  the  trustees 
by  everybody  connected  with  the  estate;  that  he  was 
unable  to  state  how  many  hours  he  spent  in  the  dis- 
charge of  his  duties  as  counsel  for  the  trustees  in  con- 
nection with  litigation  in  which  they  were  parties,  since 
he  was  retained  in  April,  1904 ;  that  he  did  not  keep  a 
record  of  the  actual  time  spent,  but  that  altogether  he 
gave  two  hundred  days  of  his  time,  on  the  basis  of  five 
hours  constituting  a  day's  service.  All  of  the  heirs 
were  represented  by  counsel  and  among  the  services 
testified  to  by  Doyle,  were  frequent  conferences  with 
counsel  for  the  respective  parties.  Doyle  testified  that 
he  filed  an  answer  to  the  first  bill  of  George  J.  Cooke, 
and  a  cross-bill  asking  the  court  to  fix  and  allow  the 
trustees  compensation  for  their  services  and  sufficient 
money  for  the  purpose  of  employing  counsel ;  he  testi- 
fied that  he  attended  all  hearings  before  the  master 
in  such  proceedings  and  examined  1,034  pages  of  testi- 
mony, but  was  unable  to  state  the  exact  time  spent 
before  the  master.  Nothing  was  done  regarding  the 
cross-bill. 

Several  members  of  the  Chicago  bar,  in  answer  to 
a  hypothetical  question  setting  forth  appellee's  con- 
tention as  to  services  rendered,  gave  varying  opinions 
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as  to  the  usual,  reasonable  and  customary  compensation 
for  such  services,  as  assumed  by  the  question  to  have 
been  rendered  by  appellee,  from  $30,000  to  $60,000,  and 
the  sqme  witnesses'  opinions  as  to  the  usual,  reason- 
able and  customary  compensation  for  such  services  as 
was  assumed  to  have  been  rendered  by  appellee 's  coun- 
sel, varied  from  $15,000  to  $30,000.  Other  members  of 
the  Chicago  bar,  including  one  of  the  attorneys  for 
the  Chicago  Title  &  Trust  Company,  upon  a  hypothet- 
ical question  setting  forth  appellants'  theory  as  to 
services  rendered,  testified  that  the  usual,  reasonable 
and  customary  fee  for  a  trustee,  for  such  services, 
would  not  exceed  $2,500;  and  that  the  usual  and  cus- 
tomary fee  for  services  strictly  legal  in  character,  as 
assumed  to  have  been  rendered  by  appellee's  counsel, 
would  not  exceed  $1,500.  The  final  report  of  the  exec- 
utors filed  in  the  Probate  Court,  in  1906,  shows  the 
personal  property  administered  to  have  been  of  the 
value  of  $212,185.93.  Joseph  J.  Thompson  was  award- 
ed $3,000  by  the  chancellor  as  fees  for  his  services 
rendered  as  solicitor  in  this  case. 

Charles  Goodman,  Lee  J.  Frank,  Mary  Lee  Colbert 
and  Charles  H.  Pease,  for  appellants. 

Joseph  J.  Thompson,  for  appellee.' 

Mr.  Justice  McGoorty  delivered  the  opinion  of  the 
court. 

It  is  contended  by  counsel  for  appellants  that  the 
trust  in  this  case  is  not  an  active  trust,  and  that  it  was 
the  duty  of  appellee,  as  sole  surviving  trustee  of  the 
estate  of  John  S.  Cooke,  deceased,  when  the  estate 
was  closed,  to  terminate  the  trust,  except  as  to  the  real 
estate.  It  is  further  contended  by  appellants'  counsel 
that  the  will  in  question  is  free  from  ambiguity,  and, 
therefore,  the  costs  of  this  litigation  should  not  be 
borne  by  the  estate.    It  is  also  urged  by  appellants  that 
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the  compensation  allowed  appellee,  as  sole  surviving 
trustee,  for  his  services,  that  of  his  counsel,  and  costs, 
including  master's  fees,  are  clearly  excessive;  that  the 
hypothetical  questions  as  to  trustee's  and  solicitor's 
fees  are  vague,  indefinite,  and  not  supported  by  the 
evidence;  that  the  findings  of  the  master  and  the  de- 
cree of  the  court  are  contrary  to  the  law  and  the  evi- 
dence, and  that  for  these  reasons  the  decree  of  the 
Circuit  Court  should  be  freversed. 

Where,  as  here,  the  trustee  is  required  to  convey  the 
real  estate  to  the  beneficiaries  on  the  happening  of  a 
certain  event,  viz.,  the  death  of  testator's  widow,  and  to 
convey  to  said  beneficiaries,  at  the  end  of  seven  years, 
certain  stock,  subject  to  the  charge  in  favor  of  the 
widow's  annuity,  the  trust  is  not  a  passive  or  dry 
trust.  *  *  *  Lawrence  v.  Lawrence^  181  111.  248, 
252.  In  this  case  the  trustees  distributed  dividend 
checks,  informed  themselves  as  to  the  payment  of  the 
widow's  annuity,  requiring  presentation  of  her  re- 
ceipts therefor,  and  performed  other  duties  arising 
from  a  trust  of  this  nature. 

This  court  is  of  the  opinion  that  the  bill  of  com- 
plaint, of  appellee  in  this  cause  was  not  improvidently 
filed.  There  was  a  sharp  conflict  of  opinion  between 
the  heirs  and  the  trustees  of  the  estate  of  John  S. 
Cooke,  deceased,  in  regard  to  the  duties  of  the  trustees 
under  the  fourth  provision  of  the  will.  The  trustees 
were  informed  in  writing,  by  counsel  for  the  bene- 
ficiaries, that  if  the  trustees  did  not,  within  a  week 
thereafter,  file  a  bill  seeking  a  construction  of  the  will 
and  for  the  determination  of  the  question  of  compensa- 
tion of  the  trustees  by  the  court  such  bill  would  be  filed 
by  the  beneficiaries.  Six  days  thereafter,  the  present 
bill  of  complaint  was  filed  by  the  trustees.  In  Warner 
v.  Mettler,  260  111.  416,  the  court  commencing  at  page 
420  says: 

"  *  Wherever  there  is  any  bona  fide  doubt  as  to  the 
true  meaning  and  intent  of  the  provisions  of  the  in- 


440  Appellate  Coubtb  of  Illinois. 


Dunne  t.  Cttoke,  197  111.  Afcp.  422. 


strument  creating  the  trust  or  as  to  the  particular 
course  which  he  ought  to  pursue,  the  trustee  is  always 
entitled  to  maintain  a  suit  in  equity  at  the  expense  of 
the  trust  estate  and  obtain  a  judicial  construction  of 
the  instrument  and  directions,  as  to  his  own  conduct  * 
(3  Pomeroy's  Eq.  Jur.  sec.  1064.)  Courts  of  equity 
will  not  only  compel  the  performance  of  the  trust,  but 
they  'will  assist  the  trustees  and  protect  them  in  the 
due  performance  of  the  trust  whenever  they  seek  the 
aid  and  direction  of  the  court  as  to  the  establishment, 
the  management  or  the  execution  of  it.9  (2  Story's 
Eq.  Jur. — 13th  ed. — sec.  961.)  The  difficulties  anting 
in  the  execution  of  a  trust  may  make  it  eminently  prop- 
er  for  the  trustee  'to  apply  to  a  court  of  equity  f6¥  its 
aid  and  direction  in  the  premises,  and  we  have  no  doubt 
of  the  jurisdiction  of  a  court  of  equity  to  afford  thb 
requisite  relief.9 " 

As  the  personal  property  of  the  estate  has  been  dis- 
posed of,  the  construction  of  the  will  in  regard  thereto 
is  not  material  to  the  issues  in  this  case.  Even  though 
this  court  may  be  of  the  opinion  that  the  will  in  ques- 
tion is  free  from  ambiguity,  yet,  under  the  evidence,  it 
is  manifest  that  the  trustees  were  unable  to  agree  with 
the  beneficiaries  as  to  the  proper  construction  of  the 
will  and,  under  all  the  facts  and  circumstances  in  evi- 
dence, they  were  justified  in  seeking  the  intervention 
of  a  court  of  equity  for  that  purpose. 

Appellee  is  entitled  to  reasonable  compensation  for 
services  rendered  and  reasonable  expenses  incurred  as 
trustee.  Dean  v.  Northern  Trust  Company,  266  I1L 
205,  211.  This  court  has  held  that:  "The  compensa- 
tion of  a  trustee  is  not  determined  by  any  established 
practice  or  rule,  but  in  determining  such  compensa- 
tion the  responsibility  incurred,  the  amount  of  the 
estate,  the  time  and  labor  properly  devoted  by  the 
trustee  to  the  discharge  of  his  duties  are  to  be  con- 
sidered. What  is  reasonable  compensation  depends 
largely  on  the  circumstances  of  each  case."    Follans- 
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bee  v.  Outhet,  182.111.  App.  213,  216.  The  fact  that 
appellee  received  compensation  as  executor  does  not 
deprive  him,  as  sole  surviving  trustee,  of  his  right  to 
compensation  for  services  rendered  as  trustee,  provid- 
ed the  duties  were  separate.  An  executorial  trustee 
may  not,  however,  charge  fees  in  both  capacities  for 
the  same  service.  *  Arnold  v.  Alden,  173  111.  229,  234. 

The  Probate  Court  fixed  the  compensation  of  the 
executors  in  this  case  at  the  sum  of  $6,000 ;  they  were 
paid  the  additional  sum  of  $800  as  interest  thereon. 
The  Circuit  Court  by  its  findings  did  not  separate  nor 
distinguish  the  services*  of  appellee  rendered  as  exec- 
utor from  those  rendered  as  trustee,  although  the  de- 
cree finds  that  by  order  of  the  Probate  Court  the 
trustees  were  paid  their  fees  as  such  executors.  The 
court  finds  that  considerable  time  was  spent  by 
the  trustees  in  regard  to  a  bill  filed  by  the  Plamondous 
involving  more  than  $30,000.  The  suit  referred  to  was 
settled  by  the  executors  and  referred  to  in  their  first 
report  filed  in  the  Probate  Court.  During  the  period 
of  the  executorship  the  services  performed  by  the 
trustees,  as  such,  until  June,  1903,  when  the  manage- 
ment of  the  brewery  was  taken  from  George  J.  Cooke, 
mainly  consisted  of  the  distribution  of  dividends,  as- 
certainment of  receipt  by  the  widow,  Charlotte  H. 
Cooke,  of  her  annuity,  attending  a  family  conference 
determinative  of  a  choice  between  George  J.  Cooke  and 
Charles  F.  Cooke  for  president  of  the  brewing  com- 
pany, attending  certain  meetings  of  the  stockholders 
thereof,  either  in  person  or  by  proxy,  and  holding  title 
to  the  real  estate.  Under  the  third  provision  of  the 
will*  the  trustees  were  directed  to,  and  did,  permit  the 
wife  of  the  testator,  or  her  authorized  agent,  to  col- 
lect all  rents  and  income  of  the  real  estate  and  to  pay 
the  eurrent  carrying  charges  thereon. 

Pissensions  among  the  Cooke  heirs,  covering  a  peri- 
od of  years,  assuming  serious  form  in  June,  1903,  im- 
posed, thereafter,  duties  more  pressing  and  onerous 
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upon  the  trustees.  That  the  trustees  earnestly  endeav- 
ored, though  unsuccessfully,  to  harmonize  the  differ- 
ences which  had  arisen  between  the  sons  of  the 
testator  is  manifest  from  the  evidence.  These  efforts 
of  the  trustees  included  many  conferences  with  the 
heirs,  their  counsel,  and  with  each  other.  After  the  real 
estate  had  been  sold  for  taxes,  appellee,  as  sole  sur- 
viving trustee,  took  prompt  and  effective  measures  to 
protect  the  property  affected.  The  litigation  between 
the  heirs,  instituted  by  George  J.  Cooke,  to  which  the 
trustees  were  made  parties,  and  other  litigation  and 
court  proceedings,  including  the  matter  of  the  con- 
servatorship of  John  R.  Cooke,  required  the  attention, 
to  some  extent,  of  the  trustees.  The  constant  attend- 
ance of  trustees'  counsel  at  the  several  hearings  be- 
fore the  master  in  the  proceeding  wherein  George  J. 
Cooke  sought  a  construction  of  the  will  as  to  the  duties 
of  the  trustees,  was  justifiable,  even  though  the  sev- 
eral parties  were  represented  by  counsel.  The  trustees 
were  necessary  parties  to  the  proceeding  and  had  the 
right,  therefore,  to  be  represented  by  counsel.  It  is 
evident  that  the  trustees  in  administering  the  trust 
acted  in  good  faith,  and  the  question  of  compensation 
of  appellee,  as  sole  surviving  trustee,  for  services  ren- 
dered in  behalf  of  the  trust  should  be  determined  upon 
that  basis.  Appellee  did  not,  however,  render  serv- 
ices to  the  extent  set  forth  in  the  long  series  of  find- 
ings, in  the  decree  entered  by  the  Circuit  Court.  The 
findings  of  the  court  that  the  gross  sales  of  the  brew- 
ery during  the  trusteeship  were  $3,000,000,  salaries 
paid  to  the  children  amounting  to  $175,000,  and  the 
gross  rental  value"  of  the  real  estate  $90,000,  though 
relevant  for  the  purpose  of  showing  the  size  and  char- 
acter of  the  trust  property,  should  not  be  used  as  a 
basis  or  as  a  determining  factor,  in  arriving  at  the 
value  of  the  services  of  appellee,  as  trustee..  The 
trustees  took  no  part  in  the  actual  management  of 
the  brewery,  in  the  selection  or  management  of  its  em- 
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ployees,  nor  in  influencing  its  policy,  and  took  no  part 
in  the  management  of  the  real  estate,  the  title  to  which 
was  vested  in  the  trustees.  In  1904  the  book  value  of 
the  1,498  shares  of  stock  held  in  trust  by  the  trustees 
was  about  $500,000.  Six  years  later  the  complete 
change  in  the  fortunes  of  the  business  is  shown  in  the 
fact  that  the  entire  plant  and  business  of  the  Cooke 
Brewing  Company  was  sold  for  $160,000,  less  than 
three-fourths  of  which  proceeds  belonged  to  the  trust 
estate  and  which  was  practically  all  absorbed  by  out- 
standing indebtedness  of  the  company.  The  court  by 
its  decree  finds  that  the  real  estate  left  by  John  S. 
Cooke  was  worth  (presumably  at  the  time  of  his  death) 
more  than  $150,000.  The  only  evidence  as  to  the  value 
of  the  real  estate  at  the  time  of  the  entry  of  the  decree 
is  that  of  George  J.  Cooke,  who  testified  that  the  real 
estate  exclusive  of  the  brewery  plant  was  worth  ap- 
proximately $65,000  to  $75,000.  The  personal  property 
belonging  to  the  trust  has  been  practically  exhausted. 
An  allowance  of  $33,000  for  the  fees  of  appellee  and 
his  counsel,  together  with  costs,  including  master's 
fees,  is  a  sum  disproportionate  to  the  apparent  value 
of  the  trust  estate  at  the  time  of  the  entry  of  the  de- 
cree, regarding  the  value  of  which  the  court  below 
makes  no  finding.  In  arriving  at  an  equitable  conclu- 
sion as  to  the  question  of  compensation,  the  amount 
fixed  should  bear  a  reasonable  relation  to  the  value 
of  the  trust  estate.  Due  consideration  must  be  given 
to  the  rights  and  interests  of  the  widow,  to  whom  the 
testator  willed  an  annuity  of  $7,500  per  annum,  dur- 
ing her  life.  The  intention  of  the  testator  should  not 
be  defeated  if  it  can  reasonably  be  complied  with. 

The  hypothetical  question  asked  appellee 's  witnesses 
assumed  that  the  sales  of  the  product  of  the  brewery 
during  the  trusteeship  were  over  $3,000,000,  the  as- 
sets of  the  Cooke  Brewing  Company  about  $600,000, 
and  that  the  estimated  value  of  the  total  estate  includ- 
ing income  was  $4,000,000.    The  hypothetical  question 
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contains  no  reference  to  the  rapidly  diminishing  in- 
come of  the  business,  commencing  in  1904.  It  is  obvi- 
ous that  such  assumption  must  have  produced  in  the 
minds  of  the  various  witnesses  the  erroneous  impres- 
sion that  the  trust  estate  was  of  great  magnitude.  The 
annual  sales  of  the  brewery,  according  to  the  testimony 
of  George  J.  Cooke,  were  about  72,000  barrels  in  1904, 
and  in  1908  the  annual  sales  had  fallen  to  about  40,000 
barrels.  All  of  these  witnesses  assumed  that  the 
trustees  took  an  active  part  in  the  management  of  the 
business,  or,  by  the  election  of  the  directors',  largely 
dominated  its  business  policy.  It  is  manifest  that 
such  hypotheses  were  misleading,  and  the  opinions  ex- 
pressed by  the  various  witnesses  as  to  the  value  of  the 
services  rendered  can  be  of  but  little  aid  to  the  court. 
This  is  further  emphasized  by  the  fact  that  the  recitals 
as  to  the  services  of  appellee  and  his  counsel,  con- 
tained in  such  hypothetical  questions,  were,  in  many 
instances,  vague,  indefinite  and  uncertain. 

The  testimony  of  appellee's  counsel,  is,  that  he  wag 
1 '  practically  a  third  trustee ;  was  consulted,  considered 
and  run  to,  in  matters  that  were  the  duties  of  the 
trustee,  by  everyone  connected  therewith. "  In  regard 
to  the  legal  services  rendered  by  appellee's  counsel, 
the  evidence  tends  to  show  that  he  was  present  at  all 
healings  and  arguments  in  the  proceedings  instituted 
by  George  J.  Cooke;  that  he  examined  all  pleadings 
and  filed  answers  in  all  cases  for  the  trustees;  that 
he  attended  practically  all  of  the  hearings  and  argu- 
ments of  counsel  before  the  master  and  advised  the 
trustees  of  such  hearings  and  the  evidence  heard ;  that 
he  had  numerous  conferences  with  the  several  lawyers 
employed  by  the  heirs,  reported  such  conferences  and 
matters  relating  thereto,  to  the  trustees,  and  advised 
with  them  regarding  same;  that  he  attended  to  all 
other  litigation  in  which  the  trustees  were  parties,  or 
the  interests  of  the  beneficiaries  involved.  1?he  serv- 
ices of  William  A.  Doyle  extended  over  a  period  of 
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four  years.  The  evidence  tends  to  show  that  he,  as 
counsel  for  the  trustees,  actively  and  faithfully  dis- 
charged his  duties  as  such.  tfhe  duties  of  trustee, 
however,  performed  by  Mr.  Doyle,  which  were  not 
legal  m  their  character,  are  not  properly  chargeable 
to  the  estate. 

It  is  further  contended,  by  counsel  for  appellants, 
that  the  fees  of  the  master  in  chancery  are  excessive. 
The  fee  requested  by  the  master,  as  shown  by  his  cer- 
tificate and  allowed  by  the  court,  was  $2,500.  How 
such  sum  is  arrived  at  cannot  be  determined  from  an 
inspection  of  the  master's  certificate.  A  master  in  a 
county  of  the  third  class  cannot  arbitrarily  fix  his  fees 
for  examining  questions  of  law  and  fact  and  reporting 
his  conclusions  thereon,  but  before  he  is  entitled  to 
demand  compensation  it  is  his  duty  to  have  the  court 
determine  the  amount  he  should  receive,  and  the  par- 
ties may  be  heard  upon  that  question.  Schnadt  v. 
Davis,  185  111.  476.  Further  evidence  should  be  heard 
to  determine  the  extent  and  value  of  the  master's  serv- 
ices, and  as  to  the  reasonableness  of  his  fee. 

It  is  also  urged  that  the  court  erred  in  taxing,  as 
costs  in  the  case,  the  sum  of  $500  for  stenographer's 
fees,  as  such  item  was  included  in  the  fee  allowed  the 
master.  Such  allowance  is  clearly  erroneous.  Schnadt 
v.  Davis,  supra. 

It  is  further  contended  that  the  court  erred  in  tax- 
ing against  the  estate  the  solicitor  fees  allowed  to 
Joseph  J.  Thompson,  as  solicitor  for  appellee  in  this 
proceeding,  and  that  such  fee  should  be  paid  by  the 
appellee.  The  costs  of  this  litigation  should  be  borne 
by  the  estate.    Arnold  v.  Alden,  supra. 

The  decree  of  the  Circuit  Court  is  reversed  and  the 
case  remanded  for  such  proceedings  as  equity  and 
justice  may  require,  consistent  with  the  views  herein 
expressed. 

Reversed  and  remanded  with  directions. 
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William  C.  Hartray,  Administrator,  Appellee,  y.  City 

of  Chicago,  Appellant. 

Gen.  No.  20,858.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Rich- 
ard E.  Burke,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1914.  Affirmed.  Opinion  filed  January 
11,  1916. 

Statement  of  the  Case. 

Action  by  the  administrator  of  the  estate  of  Thomas 
M.  Smith,  deceased,  plaintiff,  against  the  City  of  Chi- 
cago, defendant,  for  damages  for  the  death  of  intes- 
tate alleged  to  have  been  caused  by  the  negligence  of 
defendant.  From  a  judgment  in  favor  of  plaintiff  for 
$8,500,  defendant  appeals. 

This  case  was  before  this  court  at  a  former  term 
on  an  appeal  prosecuted  by  the  defendant  from  a  judg- 
ment in  favor  of  plaintiff,  reported  in  182  111.  App. 
134,  reversing  the  judgment  because  of  error  in  im- 
properly admitting  testimony  of  the  existence  of  a 
particular  defect  in  the  street  pavement  of  Elston 
avenue,  in  the  City  of  Chicago,  which  did  not  con- 
tribute to  the  injury  of  plaintiff's  intestate,  and  on 
the  further  ground  that  the  evidence  did  not  suffi- 
ciently prove  that  the  defendant,  the  City  of  Chicago, 
had  notice  either  of  the  existence  of  a  certain  other 
defect,  if  any  existed  in  said  street,  or  of  its  danger- 
ous condition,  if  it  was  dangerous,  which  contributed 
to  the  injury  and  death  of  plaintiff's  intestate. 

The  deceased,  at  the  time  in  question,  was  driving 
in  a  southerly  direction  on  Elston  avenue,  in  the  City 
of  Chicago,  a  four-mule  team  with  a  heavy  wagon  at- 
tached thereto.  There  were  three  witnesses  to  the  ac- 
cident, all  of  whom  testified  in  behalf  of  the  plaintiff. 
Their  evidence  tended  to  show  that  the  accident  oc- 
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curred  in  the  nighttime,  and  that  as  the  mules  reached 
the  south  cross-walk  of  Armitage  avenue,  where  the 
latter  street  intersects  Elston  avenue,  the  right  front 
wheel  of  the  wagon  in  question  dropped  into  a  deep 
hole  in  the  pavement  in  Elston  avenue,  at  a  point  south 
of  the  center  line  of  Armitage  avenue,  causing  the  de- 
ceased to  fall  from  his  seat  on  the  wagon  to  the  street 
pavement,  sustaining  injuries  which  resulted  in  his 
death. 

Fred  Tiedge  and  Stanley  Feist,  two  of  the  witnesses 
to  the  accident,  did  not  testify  at  the  first  trial,  but 
testified  at  the  second  and  third  trials  of  this  case. 
Their  testimony  at  the  last  hearing,  as  to  the  location 
of  the  hole  in  question,  was  that  the  right  front  wheel 
of  the  wagon  dropped  into  a  hole  on  the  outside  of  and 
immediately  adjoining  the  west  rail  of  the  southbound 
street  car  track  on  Elston  avenue,  which  testimony, 
in  that  regard,  was  at  variance  with  the  testimony  of 
Mary  Becker.  Fred  Tiedge  and  Stanley  Feist  testi- 
fied that  the  wagon  went  into  a  hole  in  front  of  Paylor's 
saloon.  Tiedge  testified  that,  ' '  The  man  fell  off  to  the 
Paylor  way  *  *  *."  The  entrance  to  the  Pay  lor 
saloon  was  on  the  southwest  corner  of  Armitage  and 
Elston  avenues.  Mary  Becker  testified  that,  "The 
hole  was  right  in  front  of  Paylor's  saloon  *  *  * 
inside  of  the  southbound  track  *  *  *.  He  fell 
right  straight  in  the  front,  mostly  toward  Paylor's 
saloon.,  *  *  *  He  laid  in  the  middle  of  the  south- 
bound track.' '  Stanley  Feist  did  not  testify  as  to  the 
direction  in  which  the  body  of  the  deceased  fell.  Five 
other  of  plaintiff's  witnesses  corroborated  the  testi- 
mony of  Tiedge  and  Feist  as  to  the  location  of  the  hole 
in  question,  and  that  such  condition  had  existed  there 
during  all  of  that  winter.  On  the  other  hand,  several 
other  witnesses  testified,  in  behalf  of  the  city,  that  there 
was  no  hole  at  the  place  in  question  of  the  size  and 
character  testified  to  by  plaintiff's  witnesses. 
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John  W.  Bbckwith,  N.  L.  Piotbowski,  Richard  S. 
Folsom  and  Chables  R.  Francis,  for  appellant;  David 
E.  Levy,  of  counsel. 

C.  Helmee  Johnson  and  Daniel  Belasco,  for  ap- 
pellee. 

Mb.  Justice  McGoobty  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Witnesses,  {  257* — what  is  effect  of  variance  in  testimony. 
Variance  in  the  testimony  of  witnesses  as  to  the  exact  location  of 
an  accident  goes  simply  to  their  credibility. 

2.  Municipal  corporations,  §  1098* — when  evidence  sufficient  to 
sustain  verdict  in  action  for  negligent  death.  In  an  action  against 
a  city  for  the  death  of  a  person  caused  by  the  wheel  of  a  wagon 
in  which  he  was  sitting  falling  into  a  hole  in  the  pavement  and 
throwing  him  upon  the  pavement,  held  that  the  verdict  was  not 
against  the  manifest  weight  of  evidence. 

3.  Appeal  and  error,  $  1185* — what  is  extent  of  review  of  evidence 
by  Appellate  Court.  The  Appellate  Court  must  review  a  case  from  the 
record  presented,  and  cannot  inspect  the  transcript  in  a  former 
hearing  to  determine  questions  of  fact. 

4.  Witnesses,  {  342* — when  admissibility  of  evidence  as  to  lo- 
cation of  hole  in  pavement  not  affected  by  variant  testimony.  The 
fact  that  the  sole  witness  at  the  first  trial  of  a  case  against  a  city 
for  damages,  for  the  death  of  a  person  caused  by  the  wheel  of  the 
wagon  in  which  deceased  was  sitting,  falling  into  a  hole  in  the 
pavement  and  throwing  him  out,  testified  that  the  hole  was  at  a 
certain  place,  does  not  render  inadmissible  at  a  subsequent  trial 
the  testimony  of  other  witnesses  that  the  hole  was  at  Another  place. 

•See  Illinois  Notes  Direct,  Vote.  XI  to  XV,  and  CnmulntiT*  Qoarterlj. 
topic  and  section  number. 
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Benjamin   M.   Lawrence,   Appellee,   y.   Northwestern 
National  Insurance  Company,  Appellant. 

Gen.  No.  20,877.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  James 
C.  Martin,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Affirmed.  Opinion  filed  January  11, 
1916.    Rehearing  denied  February  7,  1916. 

Statement  of  the  Case. 

# 

Action  by  Benjamin  M.  Lawrence,  plaintiff,  against 
the  Northwestern  National  Insurance  Company,  de- 
fendant, on  a  fire  insurance  policy  for  $3,000  on  a 
two-story  frame  dwelling.  From  a  judgment  for 
plaintiff  for  $1,500,  defendant  appeals. 

Plaintiff  filed  sworn  proofs  of  loss  with  defendant, 
alleging  the  amount  of  the  loss  to  be  $2,492.20,  which 
is  the  amount  set  forth  in  plaintiff's  statement  of 
claim.  Defendant,  in  its  affidavit  of  merits,  confined 
the  issues  to  acts  and  deeds  which  occurred  after  the 
fire,  and  predicated  its  defense  upon  fraud  and  false 
swearing  in  making  the  representations,  and  express- 
ing the  opinions  appearing  in  the  proofs  of  loss. 

The  policy  of  insurance  contained  this  language: 
"This  entire  policy  shall  be  void  *  *  *  in  case  of 
any  fraud  or  false  swearing  by  the  insured  touching 
any  matter  relating  to  this  insurance  or  the  subject 
thereof,  whether  before  or  after  the  loss."  The  policy 
required  the  insured  to  deliver  the  following  instru- 
ments to  the  company : 

a.  Complete  inventory,  stating  the  quantity  and 
cost  of  each  article  and  the  amount  claimed  thereon, 

b.  Sworn  statement  setting  forth  the  cash  value  of 
each  item  and  the  amount  of  loss;  and, 

c  If  requested,  verified  plans  and  specifications  of 
the  building,  fixtures  or  machinery  destroyed  or  dam- 
aged. 
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Plaintiff's  proof  of  loss  included  a  plan  certified  by 
him,  showing  a  two-story  and  basement  frame  build- 
ing and  a  statement  and  schedule  containing  a  list  of 
material  sufficient  to  erect  a  building  of  such  dimen- 
sions with  studding  twenty-four  feet  high,  including 
a  maple  floor  covering  the  entire  first  floor  thereof, 
birch  doors  with  plate  glass,  and  oak  trim  in  the  liv- 
ing and  dining  rooms,  respectively.  Defendant  con- 
tended that  the  building  destroyed  by  fire  was  one 
story  in  height  with  an  eighteen  foot  studding  only, 
containing  no  hard  wood  trim  nor  birch  doors  with 
plate  glass,  and  only  the  kitchen  floor  was  of  maple. 
Defendant  further  contended  that  much  of  the  lumber 
used  was  old  and  secondhand,  and  the  prices  of  mate- 
rial contained  in  such  statement  of  loss  are  excessive. 
The  plan  and  specifications  included  in  the  proofs  of 
loss  were  made  by  a  building  contractor  named  0  'Don- 
ovan, at  the  request  of  and  upon  information  given  to 
him  by  plaintiff,  who  certified  that  such  plan  and  spec- 
ifications were  true  and  correct  to  the  best  of  his 
knowledge  and  memory. 

There  was  a  conflict  of  evidence  upon  all  of  the 
issues  of  fact  raised  by  the  pleadings.  One  of  defend- 
ant's witnesses,  Salomon,  a  building  contractor,  testi- 
fied that  the  lumber  prices  seemed  to  be  fair.  The 
witnesses,  in  estimating  the  loss,  gave  opinions  vary- 
ing from  $1,324  to  $3,100,  respectively. 

Frank  M.  Fairfield^  for  appellant. 

S.  E.  Lambert,  for  appellee. 

Mr.  Justice  McGoorty  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.    Insurance,  §  683* — when  question  whether  overvaluation  in 
proofs  of  loss  fraudulent  for  jury.    It  Is  a  question  of  fact  whether 

•See  Dllnols  Notes  Direst,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 
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an  overvaluation  in  the  proofs  of  loss  by  fire  of  property  is  inten- 
tionally fraudulent,  even  though  there  is  a  considerable  discrepancy 
between  the  amount  stated  by  the  insured  in  the  proofs  of  loss  and 
the  value  found  by  the  jury. 

2.  Fraud,  {  87* — when  not  presumed.    Fraud  is  never  presumed. 

3.  Fraud,  §  89* — when  burden  of  proof  upon  party  alleging  fraud. 
The  burden  of  establishing  fraud  is  upon  the  party  alleging  it. 

4.  Insurance,  §  633* — when  evidence  insufficient  to  establish 
fraudulent  overvaluation.  In  an  action  on  a  fire  insurance  policy 
on  a  building,  evidence  held  insufficient  to  establish  fraud  in  mak- 
ing an  overvaluation  in  the  proofs  of  loss. 


Illinois  Smelting  &  Refining  Company,  Defendant  in 
Error,  v.  Harold  E.  Horton  and  George  H.  Horton, 
trading  as  Chicago  Aluminum  Castings  Company, 
Plaintiffs  in  Error. 

Gen.  No.  30,473.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Perry  Lu 
Persons,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Reversed  and  judgment  here.    Opinion  filed  January  17,  1916. 

Statement  of  the  Case. 

Action  by  the  Illinois  Smelting  &  Refining  Company, 
plaintiff,  against  Harold  E.  Horton  and  George  H. 
Horton,  trading  as  Chicago  Aluminum  Castings  Com- 
pany, defendants,  for  a  balance  claimed  to  be  due  for 
aluminum  sold  defendants.  From  a  judgment  for 
plaintiff,  defendants  bring  error. 

Harvey  Strickler,  for  plaintiffs  in  error. 

Louis  S.  Gibson,  for  defendant  in  error. 

Mb.  Presiding  Justice  Mc  Surely  delivered  the  opin- 
ion of  the  court. 


•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  t*jae 
topie  and  section  number. 
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Abstract  of  the  Decision. 

1.  Accord  and  satisfaction,  {  4* — what  constitutes  where  claim 
disputed.  Where  there  is  a  dispute  as  to  the  weight  of  metal  sold 
and  the  parties  agree  that  the  seller  shall  weigh  up  the  metal  and 
that  the  purchaser  shall  make  payment  at  once  on  the  basis  of  the 
weight  thus  ascertained,  and,  after  the  metal  is  correctly  weighed, 
a  bill  is  presented  in  which  a  shortage  of  weight  is  deducted*  and 
a  check  given  in  payment  therefor  is  accepted,  there  is  an  accord 
and  satisfaction  so  as  to  preclude  a  recovery  for  an  alleged  bal- 
ance. 

2.  Payment,  §  29* — when  evidence  sufficient  to  establish  payment 
of  disputed  claim.  In  an  action  to  recover  an  alleged  balance  for 
metal  sold  where  it  appeared  that  there  was  a  dispute  as  to  the 
weight,  and  there  was  undisputed  evidence  that  the  plaintiff  care- 
fully weighed  and  checked  the  metal,  pursuant  to  an  agreement  of 
the  parties,  held  that  the  evidence  was  sufficient  to  establish  pay- 
ment for  all  metal  that  had  been  delivered. 


New  Amsterdam  Casualty  Company,  Plaintiff  in  Error, 
v.  W.  B.  Hetterstrom  et  al.,  defendants  hi  Error. 

Gen.  No.  21,156. 

• 

1.  Insurance,  §  155* — when  additional  premium  recoverable  by 
employer's  indemnity  insurance  company.  Where  an  employer's 
indemnity  Insurance  policy  provides  that  the  premium  is  based 
upon  the  entire  compensation  paid  the  employees,  and  that  if  such 
entire  compensation  exceeds  the  estimate  the  assured  shall,  upon 
demand,  immediately  pay  the  insurer  the  additional  premium 
earned,  the  Insured  is  liable  for  the  additional  premium,  upon  de- 
mand, where  the  compensation  has  been  grossly  underestimated  in 
the  schedule. 

2.  Insurance,  §  113* — when  evidence  sufficient  to  establish  de- 
livery of  policy.  In  an  action  by  an  employers'  indemnity  insur- 
ance company  for  an  additional  premium  upon  the  ground  of  an 
underestimate  of  compensation  paid  employees  in  the  schedule, 
evidence  held  sufficient  to  establish  a  delivery  of  the  policy. 

3.  Insurance,  §  661* — when  evidence  sufficient  to  establish  ac- 
ceptance of  policy.     In  an  action  by  an  employers'  indemnity  in- 

•8ee  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Camulatfre  Quarterly,  warn* 
toplo  and  section  number. 
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surance  company  for  an  additional  premium  upon  the  ground  of  an 
underestimate  of  compensation  paid  employees  in  the  schedule,  held 
that  the  payment  of  the  initial  premium  was  sufficient  evidence  of 
the  acceptance  of  the  policy. 

Errer  to  the  Municipal  Court  of  Chicago;  the- Hon.  Edward  T. 
Wade,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.    Reversed  and  judgment  here.    Opinion  filed  January  17,  1916. 

Bulkley,  Mobb  &  .Tallmadge,  for  plaintiff  in  error. 
C.  D.  Lee,  for  defendants  in  error. 

Mb.  Pbesiding  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 

Plaintiff  sued  defendants  for  premiums  on  a  policy 
of  indemnity  insurance.  After  trial  by  the  court  it 
was  adjudged  that  plaintiff  take  nothing. 

By  the  policy  the  plaintiff  agreed  to  indemnify  the 
assured  for  damages  on  account  of  bodily  injuries 
sustained  by  individuals  not  employed  by  defendant. 
The  work  covered  by  the  policy  was  a  paving  and  curb- 
ing job  at  Forest  Park,  Illinois.  The  basis  of  the 
premium  was  $1.50  for  each  $100  of  the  assured 's  pay 
roll  on  that  work,  with  a  minimum  premium  of  $50 
which  was  charged  at  the  time  the  policy  was  written. 
The  policy  contained  a  clause,  which  is  usual  in  such 
form  of  policy,  as  follows : 

44  The  premium  is  based  on  the  entire  compensation 
of  which  an  estimate  is  given  in  the  schedule.  If  such 
entire  compensation  exceeds  the  said  estimate  the  as- 
sured shall  on  demand  immediately  pay  the  Company 
the  additional  premium  earned.' ' 

The  pay  roll  was  estimated  in  the  schedule  at  $3,000, 
but  upon  examination  of  defendants'  books  it  was  as- 
certained that  the  pay  roll  was  $30,522.13,  and  upon« 
the  basis  of  this,  the  premium  which  defendants  should 
pay  would  be  $457.83,  upon  which  defendants  were 
entitled  to  a  credit  of  $50,  the  initial  premium  which 
they  had  paid.    Under  the  undisputed  evidence  and 
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under  the  terms  of  the  policy  defendants  were  obligat- 
ed to  plaintiff  for  premiums  in  the  amount  of  $407.83. 
New  Amsterdam  Casualty  Co.  v.  Saloman,  165  HI.  App. 
264;  see  also  Employers9  Liability  Assur.  Corpora- 
tion v.  Kelly -Atkinson  Construction  Co.,  195  111.  App. 
620. 

It  is  argued  by  the  defendants  in  this  court  that  the 
policy  was  not  delivered  to  defendants  and  accepted 
by  them,  but  we  think  the  evidence  does  not  justify 
this  assertion.  The  evidence  sufficiently  shows  a  de- 
livery, and  the  payment  thereafter  of  the  initial  pre- 
mium of  $50  is  evidence  of  the  policy 's  acceptance. 

The  plaintiff  was  entitled  to  $407.83.  The  judgment 
of  the  trial  court  is  reversed  and  judgment  against  de- 
fendants for  this  amount  is  entered  in  this  court. 

Reversed  and  judgment  here. 


John  D.  Broxham,  Plaintiff  in  Error,  v.  James  J.  Har- 
rington, Jr.,  Defendant  in  Error. 

Gen.  No.  21,277.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Charles  A. 
Williams,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  January  17,  1916. 

Statement  of  the  Case. 

Action  for  deceit  by  John  D.  Broxham,  plaintiff, 
against  James  J.  Harrington,  Jr.,  defendant,  to  re- 
cover money  expended  by  the  plaintiff  in  redeeming 
from  a  sale  of  property  for  an  unpaid  special  assess- 
ment which  the  plaintiff  claimed  the  defendant,  the 
plaintiff's  grantor  of  the    property,    represented   as 

•See  Illinois  Notes  Direst,  Vols.  XI  to  XV,  and  Cumulative  Quarterij, 
topic  and  section  number. 
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having  been  paid.    On  judgment  for  the  defendant,  the 
plaintiff  brings  error. 

It  appeared  that  plaintiff  and  defendant,  each  own- 
ing certain  lots,  agreed  to  make  an  exchange;  that 
on  August  25, 1913,  they  met  at  the  office  of  defendant 
to  close  the  deal;  that  defendant  produced  an  opinion 
of  title  from  the  Chicago  Title  &  Trust  Company  show- 
ing that  his  property  was  subject  to  a  special  assess- 
ment for  street  paving,  confirmed  February  29,  1912, 
payable  in  five  annual  instalments.  Plaintiff  testified 
that  defendant  said  that  the  former  owner  of  his  lots 
had  paid  the  first  instalment  of  the  special  assessment, 
and  that  defendant  would  get  the  receipt  from  him  and 
turn  it  over  to  plaintiff.  There  was  evidence  tending 
to  corroborate  plaintiff.  On  the  other  hand,  defend- 
ant denied  making  such  statement,  and  there  was  testi- 
mony tending  to  corroborate  him.  The  deal  was  closed, 
defendant  giving  plaintiff  a  warranty  deed  of  that  date 
conveying  the  property  to  plaintiff, ' '  subject  to  all  taxes 
and  assessments  levied  for  the  year  1912  and  to  any  un- 
paid special  taxes  or  special  assessments."  Plaintiff 
claimed  that  as  a  matter  of  fact  this  first  instalment  of 
the  special  assessment  had  not  been  paid,  and  that  after 
he  acquired  title  the  property  was  sold  therefor  and 
he  was  obliged  to  and  did  deposit  with  the  county  clerk 
$116.67,  the  amount  necessary  to  redeem  from  this 
sale.  Plaintiff  claimed  that  by  defendant's  false  rep- 
resentation, knowingly  made,  he  induced  plaintiff  to 
act  upon  it  to  his  loss  and  injury. 

Eathjb,  Lawlob  &  Connor,  for  plaintiff  in  error. 

William  A.  Jennings,  for  defendant  in  error. 

Mb.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 
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Abstract  of  the  Decision. 

1.  Appeal  and  erbob,  §  1752* — when  judgment  affirmed  for  'to- 
sufficiency  of  abstract.  Where,  on  review  of  a  judgment  on  a  -writ 
of  error,  papers  and  documents,  received  in  evidence  in  the  trial 
court  and  referred  to  in  the  plaintiff  in  error's  brief  and  argument 
as  being  insufficient  to  support  the  judgment,  do  net  appear  in  the 
abstract  of  record  either  in  whole  or  in  part,  or  in  substance,  the 
court  will  not  search  the  record  to  find  grounds  for  reversal,  but 
judgment  may  properly  be  affirmed  on  the  ground  that  It  will  be 
presumed  that  they  were  sufficient  to  support  the  conchnhsn  reached 
by  the  trial  court. 

2.  Fraud,  §  115* — when  evidence  insufficient  to  sustain  judgment. 
In  an  action  for  deceit  to  recover  money  expended  by  the  plaintiff 
in  redeeming  from  a  sale  of  property  for  an  unpaid  special  assess- 
ment which  the  plaintiff  claimed  the  defendant-grantor  represented 
as  having  been  paid,  evidence  held  insufficient  to  support  a  judg- 
ment for  the  plaintiff. 

3.  Contracts,  §  256* — when  previous  negotiations  merged  in 
written  contract.  A  written  contract  executed  between  parties 
supersedes  all  prior  negotiations,  representations  and  agreements 
upon  the  subject 


John  V.  Potzar,  Plaintiff  in   Error,  v.  Old  Osfenjr 
Trust  &  Savings  Bank,  Defendant  in  Error. 

Gen.  No.  21,357. 

Banks  and  banking,  §  131* — what  is  effect  of  certifying  forged 
check  on  liability  of  bank.  A  bank  certifying  a  check  at  the  in- 
stance of  a  bona  fide  holder  for  value  will  not  be  relieved  of  lia- 
bility thereon  by  the  fact  that  the  signature  of  the  drawer  is  a 
forgery. 

* 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  A. 
Mahoney,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Reversed  and  judgment  here.  Opinion  filed  January  17, 
1916. 

W.  J.  Vavra  and  G.  L.  Wire,  for  plaintiff  in  error. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  And  Cumulative  Quarterly,  mm 
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Bbfjuces,  Buckingham  &  Eaton,,  for.  defendant  in 
error. 

Mb,  Presiding  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 

Plaintiff  brought  suit  against  defendant  to  recover 
the  amount  of  a  check  for  $45  drawn  on  defendant's 
bank  aijtd  certified  by  it  but  which  it  later  refused  to 
pay.  TJpon  trial  by  the  court  it  was  adjudged  that 
plaintiff  take  nothing. 

We  have  not  been  favored  with  any  brief  on  behalf 
of  the  defendant. 

From  the  evidence  it  appears  that  the  plaintiff,  who 
was  a  merchant,  on  Saturday  evening,  November  1, 
1913,  sold  a  suit  of  clothes  to  H.  L.  Davis,  known  by 
the  plaintiff  to  be  an  employee  of  the  McKenzie  Fur- 
nace Company;  that  Davis  tendered  in  payment  a 
check  dated  that  day,  payable  to  his  order,  in  the  sum 
of  $45,  signed  by  the  McKenzie  Furnace  Company,  by 
D.  J.  McKenzie,  president.  Davis  indorsed  the  check 
in  blank  and  delivered  it  to  plaintiff,  and  received  the 
suit  of  clothes  and  $25  in  change.  On  Monday,  Novem- 
ber 3rd,  plaintiff,  at  the  opening  of  business,  pre- 
sented the  cheek  at  the  banking  rooms  of  the  defendant 
and  requested  that  it  be  certified.  Defendant  cer- 
tified the  check  and  plaintiff  then  deposited  it  to  his 
account  with  the  National  City  Bank  of  Chicago. 
Later,  but  on  the  same  day,  defendant  through  8.  B. 
Cramer,  its  assistant  cashier,  notified  the  National 
City  Bank  and  the  plaintiff  that  the  signature  of  the 
maker  of  the  check  was  a  forgery.  On  the  same  day, 
November  3rd,  the  check  was  paid  through  the  Chicago 
Clearing  House,  through  which  both  the  National  City 
Bank  and  the  defendant  clear.  On  November  4th,  Mr. 
Cramer  returned  this  check  to  Mr.  Meyer,  assistant 
cashier  of  the  National  City  Bank,  and  requested  Mr. 
Meyer  to  charge  the  check  back  to  plaintiff  because 
their  "fool"  teller  had  certified  a  forged  signature, 
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and  promised  to  take  up  the  check  if  plaintiff  would 
not  accept  the  charge  back.  Mr.  Meyer  remitted  to  Mr. 
Cramer  the  amount  of  the  check  and  fcaid  that  he  would 
take  the  matter  up  with  plaintiff  in  an  endeavor  to 
have  the  check  charged  back  to  him.  Subsequently 
the  check  was  presented  at  the  defendant's  bank  to 
the  assistant  cashier,  who  refused  to  pay  the  same. 
The  National  City  Bank  charged  the  amount  of  the 
check  back  to  plaintiff. 

Under  these  facts  we  are  of  the  opinion  that  plain- 
tiff was  entitled  to  recover. 

The  provisions  of  the  Negotiable  Instruments  Act 
apply  to  a  check.  Illinois  Statutes  (Hurd)  chapter  98, 
Section  202.  (J.  &  A.  If  7824.)  " Where  a  check  is  cer- 
tified by  the  bank  on  which  it  is  drawn,  the  certifica- 
tion is  equivalent  to  an  acceptance. ' '  Section  204. 
(J.  &  A.  If  7826.)  "Where  the  holder  of  a  check  pro- 
cures it  to  be  accepted  or  certified,  the  drawer  and 
all  indorsers  are  discharged  from  liability  thereon." 
Section  205.  ( J.  &  A.  fl  7827.)  ' '  A  check  of  itself  does 
not  operate  as  an  assignment  of  any  part  of  the  funds 
to  the  credit  of  the  drawer  with  the  bank,  and  the  bank 
is  not  likble  to  the  holder,  unless  and  until  it  accepts 
or  certifies  the  check."  Section  206.  ( J.  &  A.  fl  7828.) 
Ranch  v.  Bankers  National  Bank,  143  HI.  App.  625. 

There  was  no  competent  evidence  that  the  signature 
on  the  check  was  a  forgery,  and  further,  as  was  said  in 
First  National  Bank  v.  Northwestern  Nat.  Bank,  152 
111.  296,  306 :  ' '  The  drawee  of  a  bill  of  exchange  or  of  a 
bank  check  is  conclusively  presumed  to  know  the  signa- 
ture of  the  drawer,  and  if  he  accepts  or  pays,  in  the 
usual  course  of  business,  a  bill  or  check  whereon  the 
signature  of  the  drawer  is  a  forgery,  he  will  be  estop- 
ped to  afterward  deny  the  genuineness  pf  such  signa- 
ture. ' ' 

For  the  reasons  above  indicated  the  judgment  is  re- 
versed and  judgment  for  plaintiff  against  defendant 
for  $45  is  entered  in  this  court. 

Reversed  and  judgment  here. 
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Herbert  F.  Brandenberg,  Defendant  in  Error,  v.  Peter 

Klehr,  Plaintiff  in  Error. 

i 

Gen.  No.  31,486.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  C.  Work, 
Judge,  presiding.  Heard  In  this  court  at  the  October  term,  1915. 
Affirmed.     Opinion  filed  January  17,  1916. 

Statement  of  the  Case. 

Action  by  Herbert  F.  Brandenberg,  plaintiff,  against 
Peter  Klehr,  defendant,  in  the  Municipal  Court  of  Chi- 
cago, to  recover  for  personal  injuries  sustained  by 
plaintiff  in  a  collision  between  plaintiff's  motorcycle 
and  defendant's  automobile.  The  case  was  tried  by  the 
court  without  a  jury.  To  reverse  a  judgment  for 
plaintiff  for  four  hundred  and  fifty  dollars,  defendant 
prosecutes  this  writ  of  error. 

Waltbb  A.  Bbendecke,  for  plaintiff  in  error. 

Schnaekenbebg  &  Rubinkam,  f or  defendant  in  error. 

Mb.  Pbesiding  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Automobiles  and  garages,  $  3* — when  evidence  sufficient  to 
sustain  finding  of  lack  of  contributory  negligence.  In  an  action 
to  recover  for  personal  Injuries  sustained  by  plaintiff  in  a  collision 
between  his  motorcycle  and  defendant's  automobile,  evidence  exam- 
ined and  held  to  warrant  a  finding  that  plaintiff  was  not  guilty  of 
negiy^jce  contributing  to  his  injury,  it  appearing  that  at  the  time 
of  twfcccident  plaintiff  was  riding  on  the  right  side  of  the  road. 

2.  Automobiles  and  gab  ages,  §  3* — when  evidence  sufficient  to 
sustain  finding  of  negligence  in  operation  of  automobile.  In  an 
action  to  recover  for  personal  injuries  sustained  in  a  collision  be- 
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tween  plaintiff's  motorcycle  and  defendant's  automobile,  evidence 
examined  and  held  sufficient  to  warrant  a  finding  that  defendant 
was  guilty  of  negligence,  It  appearing  that  while  plaintiff  was  riding 
on  his  right-hand  side  of  the  road,  defendant  improperly  crossed 
from  his  right-hand  side  to  his  left,  causing  the  collision. 


Chicago  Specialty  Shoe  Company  for  use  of  Stein  & 
Rosenthal,  Defendant  in  Error,  v.  Walter  Uhwat, 
Plaintiff  in  error. 

Gen.  No.  21,536. 

Fraudulent  conveyances,  §  15* — when  creditor  of  -vendor  of  good* 
in  bulk  cannot  recover  personal  judgment  against  vendee.  The 
creditor  of  a  vendor  of  goods  in  bulk  cannot  recover  a  personal 
judgment  against  the  vendee  because  of  the  mere  failure  of  such 
vendee  to  comply  with  the  Bulk  Sales  Act,  providing  that  such  sale 
shall  be  void  as  against  the  creditors  of  such  vendor  unlets  the 
vendee  gives  certain  notice  to  such  creditors. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  torn  R. 
Newcomer,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Reversed  and  judgment  here.  Opinion  filed  January  17, 
1916. 

J.  J.  Moseb,  for  plaintiff  in  error. 
No  appearanee  for  defendant  in  error. 

Mb.  Presiding  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 

By  this  writ  of  error  defendant  seeks  to  have  re- 
versed a  judgment  rendered  against  him  in  the  Mu- 
nicipal Court  for  $11.41. 

Plaintiff  in  its  statement  of  claim  alleges  that  on 
December  7,  1914,  one  P.  Wanotowice  owed  plaintiff 
$11.41  for  merchandise  sold  to  him;  that  on  January 
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4, 1915,  said  Wanotowicz  sold  his  stock  of  merchandise 
to  the  defendant  in  bulk,  said  merchandise  being  val- 
ued at  $500 ;  that  the  4  '  said  parties  in  violation  of  the 
statutes  of  the  State  of  Illinois,  in  force  and  effect  on 
said  date,  did  not  notify  the  plaintiff,  as  is  provided  in 
said  statute  known  as  the  'Bulk  Sales  Act,'  where- 
by defendant  became  liable  to  pay  the  claim  of  plain- 
tiff." Defendant  says  that  this  claim  does  not  state 
any  cause  of  action,  and  in  this  we  think  defendant  is 
correct.  The  "Bulk  Sales  Act,"  in  brief,  provides 
that  the  sale  of  a  stock  of  merchandise  ' l  shall  be  fraud- 
ulent and  void  as  against  the  creditors  of  the  said 
vendor"  unless  the  vendee  shall  at  least  five  days  be- 
fore taking  possession  give  written  notice  to  creditors  of 
the  vendor  of  the  proposed  purchase  and  the  terms 
of  the  sale.  There  .is  also  a  further  provision  therein 
that  any  vendor  violating  the  obligations  laid  upon  him 
to  furnish  to  the  vendee  a  list  of  the  creditors  shall 
be  guilty  of  a  misdemeanor  and  punished.  We  no- 
where find  any  provision  for  any  liability  of  the  vendee 
to  a  vendor's  creditor  arising  from  any  violation  of 
this  act.  We  hold  that  a  creditor  cannot  recover  a  per- 
sonal judgment  against  a  vendee  because  of  the  lat- 
ter's  failure  to  comply  with  this  act. 

We  have  not  been  favored  with  any  brief  on  behalf 
of  the  plaintiff. 

In  Bewley  v.  Sims  (Court  of  Civil  Appeals  of  Texas, 
application  for  writ  of  error  dismissed  by  the  Supreme 
Court),  reported  in  145  S.  W.  Kep.  1076,  the  court 
seems  to  have  considered  the  decisions  of  other  States 
having  bulk  sales  acts  similar  to  ours,  and  says :  "In 
none  of  the  states,  so  far  as  we  have  been  able  to  find, 
has  it  been  held  that  a  mere  purchase  in  bulk,  as  here, 
in  violation  of  the  statute,  renders  the  vendee  person- 
ally liable  to  the  creditors  of  the  vendor."  This  is  in 
accord  with  the  conclusion  of  the  Supreme  Court  of 
New  Hampshire  in  McGreenery  v.  Murphy,  76  N.  H. 
338.    In  Dobson  v.  More,  171  111.  271,  it  was  held  that 
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a  creditor  for  goods  sold  to  a  partnership  which  be- 
came incorporated  after  the  purchase,  who  levies  an 
attachment  on  the  corporate  property,  claiming  it  was 
transferred  from  the  partnership  to  hinder  creditors, 
must  show  to  sustain  the  levy  that  the  property  at- 
tached was  the  same  property  transferred  from  the 
partnership  and  that  the  transfer  was  fraudulent. 

For  the  reasons  above  indicated  we  are  of  the  opin- 
ion that  there  is  no  liability  of  the  defendant.  Hence 
the  judgment  is  reversed  and  judgment  of  nil  capiat  is 
entered  in  this  court. 

Reversed  and  judgment  here. 


Johanna  Gertz,  Defendant  in  Error,  y.  Glover  Leaf 
Casualty  Company,  Plaintiff  in  Error. 

Gen.  No.  21,581.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Abnold  Heap, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1915. 
Reversed.    Opinion  filed  January  17,  1916. 

Statement  of  the  Case. 

Action  by  Johanna  Gertz,  plaintiff,  against  the  Clo- 
ver Leaf  Casualty  Company,  defendant,  in  the  Munici- 
pal Court  of  Chicago,  to  recover  on  a  policy  of 
insurance.  To  reverse  a  judgment  for  plaintiff  for 
$1,000,  defendant  prosecutes  this  writ  of  error. 

The  policy  sued  on  was  issued  by  a  company  which 
was  succeeded  by  defendant,  and  was  a  health  and  ac- 
cident policy,  and  plaintiff,  the  wife  of  insured,  was 
named  as  beneficiary.  The  amount  of  the  judgment 
was  payable  in  case  of  death  caused  by  accident. 

It  appeared  that  while  loading  coal  some  lumps  fell, 
striking  Gertz  on  the  feet  or  legs.  At  the  time  he  gave 
no  exclamation  or  indication  of  injury,  but  continued 
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working,  and  neither  then  nor  while  delivering  the 
coal  or  going  home  did  Gertz  mention  coal  falling  on 
him.  Witness  was  working  onjthe  opposite  side  of  the 
wagon.  The  physician  testified  that  the  cause  of  death 
was  diabetes  mellitus,  accompanied  by  a  gangrenous 
condition  of  the  foot  incident  to  diabetic  ulcer.  It  was 
amply  proved  that  the  insured  had  suffered  for  a  long 
time  from  diabetes,  and  that  for  several  years  before 
his  death  had  a  diabetic  ulcer  of  the  foot,  the  ulcer  be- 
ing two  inches  bioad  and  an  inch  long,  exposing  bones 
one-half  inch  to  one  inch  deep.  Insured  meanwhile 
frequently  complained  about  his  foot  A  few  days  be- 
fore his  death  some  of  his  fellow-workmen  called  on 
him,  and  to  a  suggestion  that  his  foot  hurt  because  coal 
dropped  on  it,  Gertz  replied:  "No,  t  don't  know 
nothing  about  coal  dropping  on  it, ' '  and,  again,  he  said, 
"I  don't  remember  of  any  coal  of  $ny  kind  falling  upon 
my  leg."  He  was  then  apparently  in  full  possession 
of  his  faculties. 

The  policy  insured  against,  "bodily  injuries,  effect- 
ed directly  and  independently  of  all  other  causes  and 
solely  through  externr.l,  violent  and  accidental  means." 
It  also  provided :  "In  the  event  of  *  *  *  injury  due 
wholly  or  in  part  to  or  resulting  directly  or  indirectly 
in  or  from  *  *  *  any  disease  or  bodily  infirmity, 
or    *     *     *    infection    in    any    form    or    manner. 

*  *  *  The  Association  shall  not  be  liable."  A 
further   provision  is:      "Disability    resulting    from 

*  *  *  abscesses,  ulcers,  and  blood-poisoning,  are 
classified  as  sickness,  and  are  covered  only  under  the 
sick  benefit  clauses  of  this  policy." 

The  policy  covered  a  variety  of  contingencies,  with 
variant  amounts  to  be  paid,  including  not  only  death 
from  accident,  but  loss  of  hands,  feet,  etc.,  indemnity 
while  disabled  from  accident,  partial  disability,  illness 
indemnity,  and  some  eight  or  nine  other  contin- 
gencies, including  death  from  sickness.  It  appeared 
that  after  insured  died,  plaintiff  demanded  payment 
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of  the  "illness  indemnity"  of  the  policy.  This  was 
paid,  as  well  as  the  amount  payable,  "if  the  death  of 
the  member  results  from  sickness,"  and  she  signed  a 
receipt  "in  full  settlement  of  all  claims."  Plaintiff 
was  assisted  by  her  daughter,  an  intelligent  girl  twenty 
years  of  age.  The  action  was  tried  by  the  court  with- 
out a  jury. 

Bradley,  Harpeb  &  Eheim,  for  plaintiff  in  error; 
Samuel  A.  Harper,  of  counsel. 

Litzinger,  McGurn  &  Reid,  for  defendant  in  error; 
Edward  R.  Litzinger,  of  counsel. 

Mr.  Presiding  Justice  McSurrly  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Insurance,  §  667* — when  evidence  sufficient  to  sustain  finding 
that  insured  did  not  die  as  result  of  an  accident.  In  an  action  by 
the  beneficiary  named  in  a  policy  of  accident  insurance  for  the 
death  of  insured,  alleged  to  be  due  to  a  lump  of  coal  falling  on 
insured's  foot,  evidence  held  to  sustain  a  finding  that  insured  did 
not  come  to  his  death  by  accident. 

2.  Insurance,  §  421* — when  insurer  not  liable  under  policy  for 
death  due  to  blood  poisoning  or  infection.  A  policy  of  accident 
Insurance  providing  that  insurer  should  not  be  liable  "in  the  event 
of  *  *  *  injury  due  wholly  or  in  part  to  or  resulting  directly* 
or  indirectly  in  or  from  *  *  *  any  disease  or  bodily  infirmity, 
or  •  *  *  *  infection  in  any  form  or  manner,  *  *  *  held  ex- 
pressly to  except  death  due  to  blood  poisoning  or  Infection  through 
insured's  foot,  alleged  to  have  been  caused  by  an  injury  due  to  the 
fall  of  a  piece  of  coal  on  the  foot. 

3.  Insurance,  §  488* — when  beneficiary  estopped  by  settlement 
from  maintaining  action.  In  an  action  by  the  beneficiary  named  In 
a  policy  of  accident  and  health  insurance  to  recover  the  amount 
payable  in  case  of  the  accidental  death  of  insured,  where  the  policy 
also  provided  for  an  "illness  indemnity,"  and  an  indemnity  "if 
the  death  of  the  member  results  from  sickness,"  and  where  it 
appeared  that  after  the  death  of  insured  plaintiff   was  paid  the 
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amounts  required  by  the  policy  in  the  last-named  cases,  signing  a 
receipt  "in  full  settlement  of  all  claims,"  held  that  the  action  was 
barred,  there  being  no  evidence  of  fraud,  and  the  right  of  action 
sought  to  be  maintained  depending  upon  contingencies  and  facts 
within  the  knowledge  of  plaintiff,  so  that  she  could  settle  with  de- 
fendant on  the  basis  of  such  knowledge,  and,  having  done  so,  was 
precluded  from  asserting  another  claim. 

4.  Insurance,  §  421* — when  claim  for  payment  for  accidental 
death  due  to  blood  poisoning  not  within  policy.  Under  a  policy 
of  accident  and  health  insurance,  which  provides  for  a  payment  to 
beneficiary  in  case  of  the  death  of  Insured  from  sickness,  a  pro- 
vision that  disability  resulting  from  ulcers  and  blood  poisoning 
shall  be  classified  as  sickness  excludes  any  claim  for  payments  for 
accidental  death,  where  it  appears  that  insured  died  from  an  ulcer 
of  the  foot  alleged  to  have  been  due  to  blood  poisoning  as  the 
result  of  a  lump  of  coal  striking  insured's  foot. 


Domintek  Carbanaro,  Defendant  In  Error,  v.  Great 
Northern  Railway  Company,  Plaintiff  in  Error. 

Gen.  No.  31,639. 

1.  Continuance,  {  19* — when  motion  for  continuance  to  obtain 
absent  witnesses  properly  denied.  A  motion  for  continuance  to 
enable  parties  to  secure  the  attendance  of  absent  witnesses  is  prop- 
erly denied  where  there  Is  no  sufficient  showing  of  diligent  effort 
before  the  trial  to  secure  such  attendance  or  of  a  reason  why  the 
depositions  of  such  witnesses  could  not  have  been  taken. 

2.  Municipal  Court  of  Chicago,  §  13* — when  statement  of  claim 
in  action  by  employee  against  railroad  for  negligent  injuries  suffi- 
cient. In  an  action  by  an  employee  against  a  railroad  company 
to  recover  for  personal  injuries,  brought  under  a  statute  of  a  for- 
eign State  providing  that  "every  person  or  corporation  operating 
a  railroad  in  this  state  shall  be  liable  in  damages  to  any  person 
suffering  injury  while  *  *  *  employed  by  such  person  or  cor- 
poration so  operating  such  railroad,  *  *  *  for  such  injuries 
*  *  *  resulting  in  whole  or  in  part  from  the  negligence  of  any 
of  the  officers,  agents  or  employees  of  such  person  or  corporation," 
statement  of  claim  examined  and  held  to  state  a  cause  of  action. 

3.  Municipal  Court  of  Chicago,  §  13* — when  statement  of  claim 
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sufficient.  A  statement  of  claim  will  be  deemed  sufficient  where  no 
objection  is  made  to  it  before  trial  and  no  objection  is  made  to  the 
evidence  offered  at  the  trial  on  the  ground  of  variance. 

4.  Railkoads — when  evidence  sufficient  to  establish  operation  of 
railroad.  In  an  action  by  an  employee  to  recover  for  personal 
injuries  brought  under  the  statute  of  a  foreign  State,  where  it 
appeared  that  at  the  time  of  the  injury  plaintiff  was  employed  by 
defendant  as  a  section  hand,  held  that  evidence  that  when  so  in- 
jured plaintiff  was  pushing  a  hand  car  loaded  with  scrap,  shovels 
and  iron  bars,  on  top  of  which  was  a  large  door,  along  the  tracks 
of  defendant,  and  was  injured  by  the  door  falling  upon  him,  was 
sufficient  to  show  an  operation  of  the  railroad  within  the  meaning 
of  the  statute  making  defendant  liable  for  plaintiff's  injuries  sus- 
tained by  the  negligence  of  defendant's  servants  "in  or  about  the 
handling,  movement,  or  operation  of  any  train,  engine,  or  car  on 
or  over  such  railroad/' 

5.  Railroads — what  constitutes  operation  of  railroad.  The  move- 
ment of  a  hand  car  along  a  railroad  is  as  much  a  use  and  operation 
of  the  railroad  as  the  movement  of  a  train  of  cars  drawn  by  a  loco- 
motive. 

6.  Master  and  servant,  §  737* — when  question  whether  section 
foreman  negligent  in  placing  door  on  top  of  loaded  hand  car  for 
jury.  In  an  action  by  a  railroad  section  hand  to  recover  for  per- 
sonal injuries  sustained  as  a  result  of  being  struck  by  a  large  door 
which  fell  from  a  hand  car  plaintiff  was  pushing  when  injured, 
such  door  having  been  placed  by  defendant's  section  foreman  on 
top  of  a  load  of  scrap,  shovels,  iron  bars,  etc.,  the  question 
whether  the  foreman  was  negligent  in  placing  the  door  on  top  of 
the  load  is  for  the  determination  of  the  jury. 

7.  Master  and  servant,  §  626* — when  evidence  of  strong  wind 
competent  as  bearing  on  negligence  in  placing  door  on  top  of  loaded 
hand  car.  In  an  action  to  recover  for  personal  injuries  sustained 
by  a  railroad  section  hand  as  a  result  of  being  struck  by  a  large 
door  which  fell  from  a  hand  car  which  plaintiff  was  pushing  when 
injured,  such  door  being  placed  by  defendant's  section  foreman  on 
the  car  on  top  of  a  load  of  scrap,  shovels,  iron  bars,  etc.,  evidence  that 
at  the  time  of  the  accident  a  strong  wind  was  blowing  is  competent 
on  the  question  of  the  negligence  of  the  foreman,  either  in  loading 
the  car  or  in  failing  to  secure  the  door,  or  both. 

8.  Master  and  servant,  §  697* — when  evidence  sufficient  to  sus- 
tain finding  of  negligence  of  foreman.  In  an  action  to  recover  for 
injuries  sustained  by  a  railroad  section  hand  as  a  result  of  being 
struck  by  a  large  door  which  fell  from  a  hand  car  which  plaintiff 
was  pushing  when  injured,  such  door  being  placed  by  defendant's 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 
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section  foreman  on  the  car  on  top  of  a  load  of  scrap,  shovels,  iron 
bars,  etc,  a  finding  that  the  foreman  was  negligent,  held  proper 
under  the  evidence. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  J. 
Keabnb,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.     Affirmed.     Opinion  filed  January  17,  1916. 

Charles  A.  William  and  Robert  J.  Folonie,  for 

plaintiff  in  error. 

* 

Earl  J.  Walker,  for  defendant  in  error. 

Mr.  Presiding  Justice  MoSurely  delivered  the  opin- 
ion of  the  court. 

"Plaintiff  while  employed  by  defendant  was  injured. 
He  brought  suit  for  damages,  and  by  verdict  of  a  jury 
was  awarded  $600.  Judgment  was  entered  for  that 
amount,  which  defendant  asks  to  have  reversed. 

Defendant  first  contends  that  error  was  committed 
by  the  trial  court  in  overruling  its  motion  for  a  con- 
tinuance. We  cannot  agree  with  this  claim.  Suit  was 
commenced  on  February  6,  1914;  the  case  was  called 
for  trial  March  29,  1915.  No  sufficient  showing  was 
made  of  diligent  effort  to  procure  the  absent  witnesses, 
and  no  reason  shown  why  depositions  could  not  have 
be6n  taken.  We  think  it  reasonably  clear  that  the 
attorneys  did  nothing  or  very  little  in  the  matter  of 
procuring  evidence  for  the  defense  until  a  short  time 
before  the  case  was  called  for  trial. 

Does  plaintiff's  statement  of  claim  state  a  cause  of 
action!  We  think  it  does.  The  accident  happened  in 
the  State  of  Montana,  where  plaintiff  was  working  on 
the  railroad  of  defendant.  The  action  was  brought 
under  a  statute  of  Montana,  which  in  part  provides 

that : 

"Every  person  or  corporation  operating  a  railroad 
in  this  state  shall  be  liable  in  damages  to  any  person 
suffering  injury  while  he  is  employed  by  such  person 
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or  corporation  so  operating  any  such  railroad,  *  •  * 
for  such  injuries  *  *  #  resulting  in  whole  or  in  part 
from  the  negligence  of  any  of  the  officers,  agents* or 
employees  of  such  person  or  corporation  so  operating 
such  railroad  in  or  about  the  handling,  movement  or 
operation  of  any  train,  engine  or  car  on  or  over  such 
railroad  or  by  reason  of  any  defect  or  inefficiency  due 
to  its  negligence  in  its  cars,  engines,  appliances,  ma- 
chinery, track,  roadbed,  works,  boats,  wharves  or  other 
equipment." 

The  statement  of  claim  alleged  the  negligence  of  the 
defendant  in  violation  of  the  statute,  and  set  forth  suf- 
ficient facts  from  which  by  implication  it  was  alleged 
that  defendant  was  "operating  a  railroad' '  and  that 
plaintiff  received  injuries  while  he  was  employed  by 
such  corporation,  resulting  from  the  negligence  of 
agents  or  employees  of  such  corporation  in  or  about 
the  handling,  movement  or  operation  of  a  car  on  or 
over  such  railroad ;  all  of  this  is  comprehended  in  the 
allegation  that  plaintiff,  an  employee,  was  injured 
while  "pushing  a  certain  hand  car  over  and  about  de- 
fendant's tracks."  No  objection  was  made  to  the 
statement  of  claim  before  trial,  nor  any  objection  to 
evidence  on  the  ground  of  variance. 

It  is  insisted  that  the  evidence  shows  plaintiff  was 
not  injured  through  the  negligence  of  any  officers, 
agents  or  employees  of  defendant  "in  or  about  the 
handling,  movement  or  operation  of  any  train,  engine 
or  car  on  or  over  such  railroad. ' '  The  evidence  shows 
that  plaintiff  was  employed  on  defendant's  railroad  as 
a  section  hand.  On  the  day  of  the  injury  the  foreman 
had  the  men  load  a  push  car  with  scrap  and  shovels, 
iron  bars,  etc.,  and  on  top  of  this  the  large  door  of  a 
freight  car  was  laid.  This  door  on  the  top  of  the  load 
was  about  level  with  plaintiff's  head.  Plaintiff  and 
others  then  proceeded  to  push  the  loaded  car  along  the 
tracks,  and  after  going  some  distance  the  door  fell  off 
on  top  of  plaintiff,  injuring  him.    Does  this  operation 
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come  within  the  statute  t  We  hold  that  it  does.  This 
is  in  accord  with  the  decision  of  the  Supreme  Court  of 
the  United  States  in  Chicago,  M.  &  St.  P.  Ry.  Co.  v. 
Artery,  137  U.  S.  507.    On  page  515  the  court  says: 

"The  plaintiff  was  upon  a  moving  car  propelled  by 
handpower.  The  movement  of  the  car,  its  speed,  the 
position  of  the  plaintiff  upon  it,  and  the  duties  he  had 
to  discharge  in  that  position,  were  under  the  direction ! 
of  the  foreman,  who  was  upon  the  same  car.  The 
injury  was  directly  connected  with  the  use  and  opera- 
tion of  the  railway,  in  whose  common  service  the  fore- 
man and  the  plaintiff  were  *  #  *.  The  railway 
was  being  used  and  operated  in  th§  movement  of  the 
hand  car,  quite  as  much  as  if  the  latter  had  been  a 
train  of  cars  drawn  by  a  locomotive. ' ' 

The  statute  of  Iowa  is  similar  to  the  Montana 
statute.  In  Cahill  v.  Illinois  Cent.  R.  Co.,  148  Iowa 
241,  the  court  passed  upon  an  accident  similar  to  the 
one  before  us  and,  in  construing  the  Iowa  statute, 
said: 

"It  is  generally  held  by  all  courts  where  statutes 
similar  to  our  Code,  section  2071,  have  been  enacted, 
that  the  provision  is  intended  for  the  benefit  of  those 
railway  employees,  no  matter  in  what  department  of 
service,  whose  duty  for  the  time  being  exposes  them 
to  the  dangers  and  hazards  peculiar  to  the  operation 
of  railways.  And  surely  when  a  man,  in  pursuance  of 
his  employment,  rides  or  pushes  or  manages  a  hand 
car  along  the  rails  to  transport  tools  or  material  or 
men,  his  service  is  as  certainly  'connected  with  the 
operation  of  a  railway'  as  is  the  man  who  handles  the 
throttle  upon  an  engine  which  pulls  or  pushes  a  car 
loaded  with  gravel  or  other  road  building  material. ' ' 

To  the  same  import,  under  similar  facts,  are  the  de- 
cisions in  Hardt  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  130 
Wis.  512;  Steffenson  v.  Chicago,  M.  &  St.  P.  Ry.  Co., 
45  Minn.  355 ;  Rice  v.  Wabash  R.  Co.,  92  Mo.  App.  35 ; 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Stahley,  62  Fed.  363. 

We  think  it  was  a  proper  question  for  the  jury  to 
determine  whether  the  conduct  of  the  foreman  in  load- 
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ing  the  heavy  door  on  top  of  the  load  of  scrap  was  neg- 
ligence. There  was  evidence  that  a  strong  wind  was* 
blowing  at  the  time,  and  the  jury  might  properly  have 
considered  that  under  such  circumstances  there  was 
negligence  of  the  foreman,  either  in  the  manner  of  i 

loading  the  car  or  in  failing  to  secure  the  door,  or 
both.  We  see  no  reason  to  disagree  with  the  conclu- 
sion of  the  jury.  I 

It  should  be  noted  that  the  Montana  statute  which  ! 

was  introduced  in  evidence  abolishes  any  defense  in 
actions  of  this  sort  based  upon  assumption  of  risk,  neg- 
ligence  of  fellow-servant  and,  in  part,  contributory 
negligence.  The  provision  concerning  contributory 
negligence  is :  "  The  fact  that  the  employee  may  have 
been  guilty  of  contributory  negligence  shall  not  bar  a 
recovery,  but  the  damages  shall  be  diminished  by  the 
jury  in  proportion  to  the  amount  of  negligence  at- 
tributable to  such  employee." 

We  find  no  reversible  errors  either  in  rulings  of  the 
court  on  evidence  or  in  giving  and  refusing  instruc- 
tions. 

For  the  reasons  above  indicated  the  judgment  is  af- 
firmed. 

Affirmed. 
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Tyrakowski  v.  Connell,  197  111.  App.  471. 


Stefan   Tyrakowski,  Appellant,  v.  Hans  A.  Connell, 

Appellee. 

Gen.  No.  21,185.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  M. 
L.  McKixley,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.    Affirmed.     Opinion  filed  January  17,  1916. 

Statement  of  the  Case. 

Action  by  Stefan  Tyrakowski,  plaintiff,  against 
Hans  A.  Connell,  defendant,  in  the  Superior  Court  of 
Cook  county,  to  recover  for  personal  injuries  sustained 
as  a  result  of  the  alleged  negligence  of  defendant 
in  operating  his  automobile,  so  that  plaintiff  was 
struck  by  it  while  crossing  a  street.  From  av  judg- 
ment for  defendant,  plaintiff  appeals. 

It  appeared  that  the  defendant  was  driving  in 
the  right-hand  street  car  track  in  Milwaukee  avenue. 
Plaintiff  started  to  cross  diagonally  between  two  street 
intersections.  The  distance  between  the  right-hand 
rail  of  the  right-hand  track  and  .the  curb  was  ten  feet 
five  inches.  Plaintiff  testified  that  he  looked  both  ways 
and  did  not  see  the  car,  on  know  that  one  was  on  the 
street  until  struck.  Defendant  testified  that  he  saw 
plaintiff  when  he  stepped  from  the  curb;  being  then 
fifty  feet  away  and  going  at  the  rate  of  ten  miles  an 
hour ;  that  the  horn  of  his  car  was  sounded  five  or  six 
times,  but  as  plaintiff  paid  no  attention  he  applied  the 
brakes  and  locked  his  rear  wheels,  but  the  track  was 
wet  and  the  car  slid  and  struck  plaintiff.  The  action 
was  tried  by  jury  and  there  was  a  verdict  of  not  guilty. 

Thomas  E.  Swanson  and  Elwyn  E.  Long,  for  ap- 
pellant. 

No  appearance  for  appellee. 
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Mr.  Justice  Bakeb  delivered  the   opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Witnesses,  |  279* — when,  jmper  Honed  by  ptrty  vst  admissible 
for  purpose  of  impeachment  of  witness.  In  an  action  to  recover  for 
personal  injuries  sustained  by  being  struck  by  defendant's  automo- 
bile, alleged  to  have  been  negligently  operated,  it  1b  not  error  to 
exclude  a  paper  written  in  court  by  defendant  at  plaintiffs  request 
as  evidence  tending  to  impeach  defendant's  testimony  that  he  did 
not  write  a  certain  other  paper  In  evidence* 

2.  Evidence,  §  450* — when  genuineness  of  handwriting  may  not 
be  determined  by  comparison  witn  other  writing .  The  geautaeneBS 
of  handwriting  cannot  be  proved  or  disputed  by  comparison.  Willi 
other  writing  proved  or  admitted  to  be  genuine  unless  the  writing 
with  which  it  is  sought  to  be  compared  is  property  in  evidence 
and  pertinent  to  the  case. 

3.  Instructions,  §  151* — when  requested  instruction  property 
refused.  A  requested  instruction  is  properly  refused  where  the 
jury  are  fully  instructed  as  to  the  law  of  the  cess. 


Robert  A.  Schoenfeld,  Defendant  in  Error,  r.  M.  Kml- 

irinsky,  Plaintiff  in  Error. 

Gen.  No.  21,494. 

1.  Landlord  and  tenant,  %  364* — how  word  "immediately"  in 
Landlord  and  Tenant  Act  construed.  The  word  "immediately"  as 
used  in  section  17  of  the  Landlord  and  Tenant  Act  (J.  &  A.  t  7055), 
requiring  one  levying  a  distress  warrant  to  immediately  file  with  the 
clerk  of  a  court  of  record  of  competent  jurisdiction  a  copy  of  the  war- 
rant together  with  an  inventory  of  the  property  levied  upon,  does 
not  require  him  to  file  them  immediately,  but  only  requires  him  to 
act  promptly  and  to  file  them  in  such  convenient  time  as  is  reason- 
ably requisite  for  doing  so. 

2.  Landlord  and  tenant,  §  398* — when  evidence  sufficient  to  es- 
tablish an  immediate  filing  of  copy  of  distress  warrant  and  inven- 

♦See  Illinois  Noten  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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tory.  Where  within  forty-four  hours  after  the  seizure,  under  a 
distress  warrant,  of  goods  which  were  removed,  inventoried  and 
stored,  a  copy  of  the  warrant  and  the  inventory  were  filed  with  the 
clerk  of  the  court  whose  office  was  situated  ten  miles  from  the 
place  of  seizure,  a  Jury  may  properly  find  that  such  filing  was  done 
"immediately"  within  the  meaning  of  the  statute. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Frank  H. 
G  bah  am,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Affirmed.    Opinion  filed  January  17,  1916. 

Comebford  &  Cohen,  for  plaintiff  in  error. 
William  H.  Tatge,  for  defendant  in  error. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

Plaintiff  Schoenf  eld  issued  a  distress  warrant  to  col- 
lect $100  of  rent  alleged  to  be  due  him  from  defendant 
Kulwinsky,  and  levied  the  same  on  381  pairs  of  shoes, 
the  property  of  defendant.  The  levy  was  made  at  four 
o'clock  p.  m.,  January  19,  1915.  The  goods  were  re- 
moved, stored,  an  inventory  prepared,  the  suit  begun, 
and  a  copy  of  the  warrant  and  the  inventory  filed  with 
the  clerk  of  the  Municipal  Court  before  noon  January 
21st,  about  forty-four  hours  after  the  warrant  was 
levied.  The  jury  by  their  verdict  found  the  issues  as 
to  the  right  of  plaintiff  to  levy  the  distress  warrant 
and  as  to  the  merits  of  the  action  against  the  defend- 
ant and  assessed  plaintiff's  damages  at  the  sum  of 
$100.  The  court  denied  defendant's  motion  for  a  hew 
trial  and  gave  judgment  on  the  verdict,  to  reverse 
which  Kulwinsky  prosecutes  this  writ  of  error.  Section 
17  of  the  Landlord  and  Tenant  Act  (J.  &  A.*  fl  7055) 
provides  that :  * '  Ttje  person  making  such  distress  shall 
immediately  file  *  *  *  with  the  clerk  of  a  court 
of  record  of  competent  jurisdiction  a  copy  of  the  dis- 
tress warrant,  together  with  an  inventory  of  the  prop- 
erty levied  upon." 


474  Appellate  Courts  of  Illinois. 

Schoenfeld  v.  Kulwinsky,  197  111.  App.  472. 

The  only  ground  of  reversal  urged  by  plaintiff  in 
error  in  the  brief  is  that  a  copy  of  the  distress  war- 
rant and  inventory  was  not  immediately  filed  with  the 
clerk.  The  only  instruction  asked  by  defendant  was 
that  the  court  direct  a  verdict  for  the  defendant. 

In  strict  construction,  the  word  "immediately"  ex- 
cludes the  lapse  of  any  interval  of  time,  but  that  is 
not  the  meaning,  of  the  word  as  used  in  the  statute. 
The  goods  must  be  removed,  an  inventory  prepared 
and  a  copy  thereof  and  of  the  distress  warrant  made 
and  filed  with  the  clerk  of  the  court.  In  the  case  at 
bar  the  distress  warrant  was  levied  nearly  ten  miles 
from  the  office  of  the  clerk  of  the  Municipal  Court.  We 
think  that  the  word  "immediately"  as  used  in  the 
statute  did  not  require  the  plaintiff  to  file  the  war- 
rant instantly,  but  only  required  him  to  act  promptly 
and  to  file  a  copy  of  the  warrant  and  inventory  in 
"such  convenient  time  as  is  reasonably  requisite  for 
doing  the  thing."  Baron  Alderson  in  Thompson  v. 
Gibson,  8  Mees.  &  W.  281.  In  People's  Accident  Ass'n 
v.  Smith,  126  Pa.  St.  317,  where  the  policy  provided 
that,  "immediate  written  notice"  should  be  given,  it 
was  said,  p.  325:  "The  word  ' immediate'  in  the  con- 
tract must  be  construed  to  mean  within  a  reasonable 
time  thereafter  under  all  the  facts  and  circumstances 
of  the  case,  and  what  is  a  reasonable  time  must  be 
decided  by  the  jury  unless,  as  before  observed,  the 
delay  has  been  so  great  that  the  court  may  rule  it  as' 
a  question  of  law/ '    To  same  effect  are : 

McCormick  Harvesting  Mach.  Co.  v.  Brower,  88  Iowa 
607;  Taber  v.  Royal  Ins.  Co.,  124  Ala.  681;  Knicker- 
bocker Ins.  Co.  v.  McGinnis,  87  111.  70. 

We  think  that  the  jury  from  all  the  facts  in  the 
case  might  properly  find  that  the  plaintiff  filed  a  copy 
of  the  distress  warrant  and  inventory  with  the  clerk 
of  the  Municipal  Court  *  *  immediately ' '  after  ,the  levy 
wi  thin  the  meaning  of  the  word  *  *  immediately ' '  as  used 
in  the  statute,  and  the  judgment  is  affirmed. 

Affirmed. 
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Allen  et  al.  v.  Swett,  197  111.  App.  475. 


Andrews  Allen  and  John  A.  Garcia,  copartners,  and 
Allen  &  Garcia  Company,  Defendants  in  Error,  v. 
Arthur  H.  Swett,  Plaintiff  in  Error. 

Gen.  No.  21,508.    (Not  to  be  reported  iA  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  C.  Work, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1916. 
Affirmed.    Opinion  filed  January  17,  1916. 

Statement  of  the  Case. 

Suit  by  Andrews  Allen  &  John  A.  Garcia,  copart- 
ners, and  Allen  &  Garcia  Company,  a  corporation, 
plaintiffs,  against  Arthur  H.  Swett,  defendant,  to  re- 
cover for  services  rendered  the  defendant.  On  judg- 
ment for  the  plaintiffs,  the  defendant  brings  error. 

Suit  was  brought  January  13,  1914,  by  Allen  and 
Garcia,  copartners  as  Allen  &  Garcia,  against  A.  H. 
Swett.  March  16,  1914,  it  was  ordered  that  all  papers 
and  proceedings  be  and  they  thereby  were  amended  by 
making  Allen  &  Garcia  Company,  a  corporation,  co- 
plaintiff  in  the  action.  Garcia,  a  mining  engineer,  was 
asked  by  Swett  to  examine  coal  land  in  Iowa  and  make 
a  report.  He  did  so,  and  charged  for  his  services  and 
expenses  $338.20,  for  which  sum  the  plaintiff  had 
judgment.  The  Lucas  Coal  &  Supply  Company,  a  cor- 
poration of  which  Swett  was  president  and  treasurer 
and  a  director,  was  the  owner  of  the  mine,  and  the 
contention  of  the  defendant  was  that  the  Lucas  Com- 
pany and  not  he  was  liable  for  the  services  rendered. 

Castile,  Williams,  Long  &  Castle,  for  plaintiff  in 
error. 

Underwood  &  Smyser,  for  defendants  in  error; 
Charles  R.  Young  and  Arthur  A.  Basse,  of  counsel. 
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Rand  v.  Bogle,  197  111.  App>  476. 


Mb.  Justice  Baker   delivered  the   opinion  of  the 
court. 

Abstract  of  the  Decision. 

Appeal  and  error,  §  1714* — when  question  of  misjoinder  of  parties 
waived.  Where,  on  review  on  a  writ  of  error,  it  does  not  appear 
that  the  plaintiff  in  error  objected  in  the  trial  court  on  the  ground 
of  misjoinder  of  the  plaintiffs-  below,  and  the  propriety  of  sudi 
joinder  is  not  questioned  by  any  assignment  of  error,  nor  argued  in 
the  brief  of  the  plaintiff  in  error  except  in  his  reply  brief,  snob 
misjoinder,  if  any,  must  be  considered  as  waived. 


Lon  6.  Band,  Defendant  in  Etror,  v.  William  8.  Bogle, 

Plaintiff  in  Error. 

Gen.  No.  21,519. 

1.  Divorcb,  |  172* — when  marriage  of  divorced  person  void.  A 
marriage  celebrated  in  disregard  of  the  prohibition  of  the.  Divorce 
Act,  prohibiting  remarriage  of  a  divorced  person  within  one  year 
after  the  time  of  the  divorce,  is  void  wherever  celebrated. 

2.  Husband  and  wife,  §  14* — when  existence  of  legal  relation 
condition  precedent  to  maintenance  of  action  for  necessaries.  Under 
the  statute  it  is  a  condition  precedent  to  a  recovery  from  a  husband 
for  family  expenses  that  there  be  a  legal  relation,  of  husband  and 
wife. 

3.  Husband  and  wife,  §  14* — when  existence  of  legal  relation 
essential  to  recovery  for  services  rendered  alleged  wife.  In  order 
to  recover  for  the  services  of  a  dentist  rendered  to  one-  alleged  to 
be  the  wife  of  the  defendant,  it  is  essential  that  the  legal  relation 
of  husband  and  wrfe  exist  between  them*. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Sheridan  E. 
Fry,  Judge,  presiding*  Heard  in  tills  court  at  the  October  tevm, 
1915.    Reversed.     Opinion  filed  January  17,  1916. 

M.  F.  Gaj^lagheb  and  E.  B.  Wilkinson,  fop  plaintiff 
in  error. 

•See  Illinois  Notes  Divest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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Joseph  E.  Bubbes,  for  defendant  in  error. 

M».  Jusotice  Baker  delivered  the  opinion  of  the 
court. 

Plaintiff  brought  an  action  in  the  Municipal  Court 
against  plaintiff  in  error  Bogle  and  Mrs.  Cloe  Barry 
and  recovered  for  dental  services  rendered  by  plaiatiff 
to  Mrs.  Barry.  He  recovered  against  both  defendants 
and  the  writ  of  error  was  sued  out  in  the  name  of  both, 
but  Bogle  only  assigned  errors..  His  codefendant  was 
summoned  and  there  was  a  judgment  of  severance  and 
he  prosecuted  this  writ  of  error  to  reverse  the  judg- 
ment. 

Recovery  was  allowed  on  the  theory  that,  the  claim 
of  the  plaintiff  was  family  expenses,  for  which  both 
defendants  were  liable  under  the  statute.  Mrs.  Barry 
was  divorced  October  8, 1912,  and  went  through  a  mar- 
riage ceremony  with  Bogle  November  4,  1912,  and  the 
parties  lived  together  in  Chicago  from  November, 
1912,  to  September,  1913.  Mrs.  Barry  filed  a  bill  in 
December,  1913,  for  the  annulment  of  her  alleged  mar- 
riage to  Bogle,  and  a  decree  was  entered  January  6, 
1914,  declaring  such  marriage  void  and  ordering  that 
it  be  annulled.  The  Divorce  Act  prohibits  either  party 
from  remarrying  within  one  year  from  the  time  of  the 
divorce,  and  a  marriage  celebrated  in  disregard  of 
this  prohibition  is  void  wherever  celebrated.  Wilson 
v.  Cook,  256  111.  460. 

Under  the  statute  it  is  a  condition  precedent  to  a 
recovery  for  family  expenses  that  there  be  a  legal  rela- 
tion of  husband  and  wife.  Schlesinger  v.  Keifer,  30 
HI.  App.  253,  affirmed  in  131  111.  104;  Houghteling  v. 
Walker,  100  Fed.  253 ;  Holnback  v.  Wilson,  159  HI.  148. 

There  is  in  the  record  no  evidence  to  support  a  re- 
covery against  plaintiff  in  error,  and  the  judgment  of 
the  Municipal  Court  is  reversed. 

Reversed. 
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Robertson  v.  Warden,  197  111.  App.  478. 


Mrs.  F.  0.  Robertson,  Defendant  in  Error,  v.  T.  G. 

Warden,  Plaintiff  in  Error. 

Gen.  No.  21,547. 

1.  Pleading,  {  400* — when  liability  of  each  defendant  must  he 
established.  Where  suit  Is  brought  against  two  defendants,  the 
plaintiff,  in  order  to  recover  must  prove  the  liability  of  both. 

2.  Husband  and  wife,  §  164* — what  does  not  constitute  family 
expense  chargeable  on  property  of  both  husband  and  wife.  Under 
section  15,  ch.  68,  Rev.  St.  (J.  &  A.  H  6152),  providing  that  expenses 
of  the  family  shall  be  chargeable  upon  the  property  of  both  hus- 
band and  wife,  or  of  either  of  them,  no  recovery  may  be  had  against 
a  husband  for  a  dress  made  on  the  order  of  his  wife  which  she  has 
refused  to  accept,  it  not  having  been  bought  for  family  use  and 
actually  used  or  kept  for  use  In  the  family. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
Roonet,  Judge,  r  residing.  Heard  in  this  court  at  the  October  term, 
1915.  Reversed.  Opinion  filed  January  17,  1916.  Petition  for  re- 
hearing struck  from  files  January  31,  1916. 

Gabnett  &  Gabnett,  for  plaintiff  in  error ;  Cybus  L. 
Gabnett,  of  counsel. 

Francis  A.  Habpeb  and  Ebnest  W.  Clabk,  for  de- 
fendant in  error. 

Mb.  Justice  Baeeb  delivered  the  opinion  of  the 
court. 

The  plaintiff,  Mrs.  Robertson,  brought  an  action  in 
the  Municipal  Court  against  the  defendant,  Warden, 
and  his  wife  for  the  price  of  a  black  dress  made  by 
plaintiff  for  Mrs.  Warden  by  her  order,  and  a  purple 
dress  ordered  by  her.  Mrs.  Warden  was  not  served 
with  process  and  the  action  proceeded  against  Mr. 
Warden.  The  black  dress  was  sent  to  Mrs.  Warden 
at  her  residence  in  November,  1913,  and  was  returned 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 
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by  her  to  plaintiff  for  alteration.  Plaintiff  made  certain 
alterations  in  the  dress  and  sent  it  again  to  Mrs.  War- 
den C.  0.  D.,  and  she  refused  to  accept  it.  Plaintiff 
sent  the  dress  to  Mrs.  Warden  again  the  next  day,  but 
she  had  gone  to  California  and  the  dress  was  not  de- 
livered but  was  returned  to  plaintiff.  The  purple  dress 
was  not  finished  and  both  dresses  remained  in  the  pos- 
session of  the  plaintiff  and  were  by  her  brought  into 
court  and  tendered  to  Mr.  Warden,  who  refused  to  re- 
ceive them. 

Having  sued  two  defendants,,  plaintiff,  in  order  to 
recover,  was  bound  to  prove  that  both  were  liable.  The 
liability  of  the  husband  to  plaintiff  in  error  is  claimed 
under  section  15,  ch.  68,  Eey.  St.  (J.  &  A.  fl  6152),  which 
is  as  follows : 

*  *  The  expenses  of  the  family  and  of  the  education 
of  the  children  shall  be  chargeable  upon  the  property  of 
both  husband  and  wife,  or  of  either  of  them,  in  favor 
of  creditors  therefor,  and  in  relation  thereto  they  may 
be  sued  jointly  or  separately. f ' 

This  section  was  copied  from  the  Iowa  statute.  In 
Fitzgerald  v.  McCarty,  55  Iowa  705,  it  was  held  that  to 
constitute  a  family  expense  chargeable  on  the  property 
of  both  husband  and  wife,  an  article  must  not  only 
have  been  bought  for  family  use  but  actually  used  or 
kept  for  use  in  the  family;  that  it  was  not  sufficient 
that  an  article  was  purchased  for  or  on  account  of  and 
with  the  intent  that  it  be  used  in  the  family,  although 
never  used  therein  or  by  any  member  of  the  family. 
To  the  same  effect  is  Straight  v.  McKay,  15  Colo.  App. 
60,  60  Pac.  1106.  The  precise  question  here  involved 
does  not  appear  to  have  been  decided  by  any  court  of 
review  in  this  state,  but  we  concur  in  the  decisions 
above  referred  to.  As  the  conclusion  thus  reached  is 
fatal  to  plaintiff's  right  of  recovery,  it  is  unnecessary 
to  consider  the  other  grounds  of  reversal  argued. 

The  judgment  of  the  Municipal  Court  is  reversed. 

Reversed. 
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Glbb  v.  Irting  Park  District,  197  111.  App.  480. 


William  R.  Gibk,  Appellee,  y.  Irving  Park  District, 

Appellant. 

Gen.  No.  21,685. 

1.  pABTiafe,  |  14* — when  party  to  contract  need  not  be  joined  as 
party  plaintiff.  Where  In  one  instrument  there  are  embodied  two 
distinct  contracts,  one  between  the  defendant  and  the  plaintiff, 
and  another  between  the  defendant  and  the  plaintiff  and  another, 
the  plaintiff  may  sue  on  the  former  without  joining  his  cooontractor 
in  the  latter,  Inasmuch  as  the  contracts  are  as  independent,  for 
purposes  of  suit,  as  though  embodied  in  separate  instruments. 

2.  Master  and  servant,  {  11* — what  constitutes  satisfactory 
services.  Where  a  contract  provides  that  services  to  be  performed 
must  be  satisfactory  to  the  employer,  such  clause  means  that  the 
services  should  be  such  that,  as  a  reasonable  person,  the  employer 
ought  to  be  satisfied  therewith. 

3.  Architects  and  engineers,  §  16* — when  evidence  sufficient  to 
sustain  judgment.  In  an  action  to  recover  for  architect's  services 
in  preparing  plans  for  a  field  house,  evidence  held  sufficient  to  sus- 
tain a  finding  and  judgment  for  the  plaintiff. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  James 
C.  Mabtin,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Affirmed.  Opinion  filed  January  17,  1916.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

Spbnceb  Ward,  for  appellant 
Tinsman  &  Blocki,  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  by  the  Irving  Park  District,  a  mu- 
nicipal corporation,  from  a  judgment  for  $1,393.97  re- 
covered against  it  by  plaintiff  Gibb  for  services  as  an 
architect  in  an  action  of  the  first  class  in  the  Municipal 
Court,  which  was  tried  by  the  court  without  a  jury. 

The  contention  that  plaintiff  cannot  recover  because 
the  contract  was  by  its  terms  between  the  plaintiff 
and  Anderson,  parties  of  the  first  part,  and  the  de- 
fendant, party  of  the  second  part,  cannot  be  sustained. 
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Two  separate  and  wholly  distinct  subject-matters 
were  agreed  on — one  the  provision  for  all  services  ex- 
cept superintendency  by  Gibb,  Nand  the  other  the  super- 
intendency  by  Anderson  under  the  supervision  of  Gibb. 
In  Howe  Mach.  Co.  v.  Hickox,  106  111.  461,  it  was  held 
that  under  a  similar  instrument  there  were  two  distinct 
contracts — one  with  A.  and  B.,  the  other  with  B. — as 
much  so  as  if  written  on  separate  papers,  and  that  A. 
and  B.  should  sue  separately. 

Where  a  contract  provides  that  services  to  be  per- 
formed must  be  satisfactory  to  the  employer,  such 
clause  means  that  the  services  should  be  such  that  as 
a  reasonable  person  the  employer  ought  to  be  satis- 
fied therewith.    Keeler  v.  Clifford,  165  111.  544. 

The  contract  did  not  fix  or  limit  the  cost  of  the  field 
house  for  which  Gibb  was  employed  to  draw  plans. 
Plaintiff  was  employed  as  an  architect  by  the  board  be- 
fore February  5,  1912,  and  that  day  submitted  to  the 
board  plans  of  a  field  house,  with  a  showing  that  the 
approximate  cost  thereof  would  be  $54,500.  The  mem- 
bers of  the  board  suggested  that  he  draw  plans  for  a 
field  house  to  cost  $40,000,  but  afterwards  they  made 
repeated  changes  in  the  proposed  field  house,  and 
plaintiff  kept  telling  them  that  with  such  changes  the 
field  house  would  cost  more  than  $40,000.  Among  the 
changes  so  suggested  was  to  have  two  locker  rooms 
in  place  of  one.  When  told  to  prepare  plans  for  a 
field  house  to  cost  $40,000,  plaintiff  asked  if  the  board 
wanted  an  assembly  hall  and  was  told  that  they  did 
not.  Then  President  Ott  told  plaintiff  that  some  of 
the  ladies  of  the  Club  said  they  could  not  have  a  field 
house  without  an  assembly  hall;  that  such  hall  was 
one  of  the  most  essential  things  to  have,  and  the  presi- 
dent said  they  would  have  to  have  an  assembly  hall, 
and  plaintiff  included  such  hall  in  the  new  plans.  This 
required  the  second  story  to  be  eighteen  feet  high  in 
place  of  ten  feet.    President  Ott  testified  that  mem- 
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bers  of  the  board  visited  other  field  houses,  and  each 
member  noticed  something  about  those  field  houses  that 
he  would  propose  and  the  architect  subsequently  incor- 
porated such  suggestion  in  the  sketch  he  was  to  submit 
at  the  next  meeting.  He  told  the  board  that  with  the 
changes  suggested  the  field  house  could  not  be  built  for 
$40,000  nor  for  $45,000,  but  would  cost  in  the  neighbor- 
hood of  $50,000.  Before  the  contract  was  made  Gibb 
told  the  board  that  his  estimate  of  the  cost  of  the  build- 
ing according  to  the  sketches  was  $54,500.  He  asked  for 
bids,  by  direction  of  the  board,  and  the  lowest  bids 
amounted  to  $55,917.  August  26th  the  board  resolved 
that  because  of  the  high  figures  of  the  bids  all  bids 
should  be  rejected,  and  the  plaintiff  was  instructed  to 
prepare  plans  for  a  field  house  to  cost  approximately 
$40,000.  Plaintiff  made  changes  in  the  plans  which 
would  reduce  the  cost  of  the  field  house  to  approxi- 
mately $48,000,  and  submitted  such  plans  to  the  board 
September  27,  1912.  The  board  was  dissatisfied  with 
the  plans  so  submitted  and  stated  they  preferred  the 
old  plans;  that  a  field  house  built  according  to  such 
plans  would  have  more  the  appearance  of  a  factory, 
garage  or  livery  stable,  and  was  not  at  all  what  the 
board  wanted.  President  Ott  testified  that  the  board 
made  a  contract  with  another  architect  in  the  fall  of 
1912  to  prepare  plans  for  and  superintend  the  con- 
struction of  the  field  house.  November  18th,  Gibb  pre- 
sented to  the  board  a  bill  for  $1,393.97  for  services  in 
making  plans,  specifications  and  details  for  a  field 
house  and  taking  estimates  on  same,  and  December  2, 
1912,  the  board  instructed  its  secretary  to  notify  Gibb 
that  the  board  denied  any  liability  under  his  bill  of 
November  18th. 

It  is  not  disputed  that  the  reasonable  value  of  plain- 
tiff's services  was  equal  to  or  greater  than  the  amount 
of  the  recovery,  and  we  think  that  from  the  evidence 
the  court  might  properly  find  the  issues  for  the  plain- 
tiff, and  the  judgment  is  affirmed 

Affirmed. 
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James  D.  Williams,  trading  as  Williams  Grain  Com- 
pany, Defendant  In  Error,  y.  Joseph  Krug,  Plain- 
tiff in  Error. 

Gen.  No.  21,134.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edward  T. 
Wade,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.  Reversed  with  judgment  of  nil  capiat.  Opinion  filed  January 
17,  1916. 

Statement  of  the  Case. 

Action  by  James  D.  Williams,  trading  as  Williams 
Grain  Company,  plaintiff,  against  Joseph  Krug,  de- 
fendant, to  recover  the  purchase  price  of  goods  sold 
and  delivered.  From  a  judgment  for  the  defendant, 
the  plaintiff  prosecutes' a  writ  of  error. 

There  was  no  personal  equation  between  the  parties 
to  the  transaction  nor  any  prior  dealings  between 
them.  The  order  on  which  the  oats,  etc.,  were  delivered 
was  by  telephone,  but  the  person  who  gave  the 
order,  if  any  was  given,  remains  unidentified.  No  at- 
tempt was  made  to  verify  the  order,  but  the  oats,  bran, 
etc.,  were  delivered  not  to  defendant  but  at  a  barn 
near  3927  Prairie  avenue,  Chicago,  where  three  other 
Krugs — William,  George  and  Henry — kept  horses. 
The  receipts  for  the  oats  offered  in  evidence  were 
signed  neither  by  defendant  nor  by  any  person  author- 
ized by  or  acting  for  him.  Furthermore,  the  testimony 
demonstrated  that  at  the  time  the  oats,  grain,  etc.,  were 
delivered  by  plaintiff,  defendant  had  a  contract  with 
another  firm  for  these  commodities,  which  were  sup- 
plied by  said  firm  to  defendant  regularly  during  that 
time. 

L.  A.  Sherwin,  for  plaintiff  in  error. 

Pattison  &  Shaw,  for  defendant  in  error;  Douglas 
C.  Gregg,  of  counsel. 
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Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Sales,  i  329* — when  sending  of  bills  and  retention  thereof 
not  evidence  of  liability  for  goods.  Where,  in  an  action  for  the 
purchase  price  of  goods  sold  and  delivered,  there  is  no  evidence 
that  the  defendant  contracted  therefor  and  It  appears  that  he,  in 
fact,  did  not  receive  them,  the  mere  sending  to  him  of  bills  therefor 
by  the  plaintiff  and  the  defendant's  retention  of  them  is  of  no  value 
as  evidence  of  the  defendant's  liability  to  pay  for  such  goods. 

2.  Contracts,  §  69* — when  no  right  of  action  exists  at  law.  The 
law  affords  no  relief  for  simply  moral  claims,  as  distinguished  from 
legal  claims. 

3.  Sales,  §  329* — when  .evidence  insufficient  to  sustain  judgment. 
In  an  action  for  goods  sold  and  delivered  evidence  held  insufficient 
to  sustain  a  judgment  for  the  plaintiff. 


Joseph    Gtizik,   Defendant   in    Error,   v.   Malgorzata 
Tomczak  and  John  Tomczak,  Plaintiffs  in  Error. 

Gen.  No.  21,192.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  R. 
Caverly,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.    Reversed  and  remanded.    Opinion  filed  January  17,  1916. 

Statement  of  the  Case. 

Action  by  Joseph  Guzik,  plaintiff,  against  Malgor- 
zata Tomczak  and  John  Tomczak,  defendants,  own- 
ers of  premises  leased  by  plaintiff,  for  damages  for 
unlawfully  entering  upon  the  leased  premises  and  mak- 
ing repairs.  From  a  judgment  for  plaintiff,  defend- 
ants appeal. 

L.  J.  Haigler,  for  plaintiffs  in  error. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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Lee  W.  Carpenter,  for  defendant  in  error. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Landlord  and  tenant,  §  433* — what  does  not  constitute  exten- 
sion of  lease.  There  was  no  extension  of  a  lease  where  the  land- 
lord, before  the  expiration  of  the  old  lease,  notified  the  tenant  by 
letter  that  he  would  expect  prompt  surrender  of  the  premises  at 
the  expiration  of  the  term,  as  he  had  made  a  lease  to  another  per- 
son; that  possession  was  necessary  to  make  needed  repairs  and  that 
if  the  tenant  remained  in  possession  after  expiration  of  the  term 
he  would  be  charged  double  rent;  and,  after  expiration  of  the 
term,  the  tenant  vacated  the  premises  after  the  landlord  commenced 
making  repairs,  and  the  subsequent  tender  of  double  rent  was  re- 
fused. 

2.  Contracts,  8  8* — necessity  of  certainty  in  terms  of.  A  con- 
tract, in  order  to  be  binding,  must  be  definite  in  all  its  provisions. 

3.  Instructions,  §  118* — when  instruction  refused  as  not  ap- 
plicable to  evidence.  In  an  action  for  damages  for  unlawfully 
entering  upon  leased  premises  and  making  repairs,  an  instruction 
that  It  was  the  tenant's  duty  to  vacate  the  premises  at  the  time  of 
the  expiration  of  the  lease  unless  the  jury  found  from  the  evidence 
that  the  tenant  made  arrangements  with  the  landlord  whereby  he 
was  to  retain  possession  after  the  expiration  of  the  lease,  held 
erroneous  where  there  was  no  extension  or  renewal  of  the  lease. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  lime 
topic  and  section  number.  « 
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Edward  H.  Sherburne,  Appellant,  v.  Charles  J.  Mc- 
Gulre, Appellee. 

Gen.  No.  21,346.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Clin- 
ton F.  Irwin,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  January  17,  1916. 

Statement  of  the  Case. 

Action  of  trespass  by  Edward  H.  Sherburne,  surviv- 
ing plaintiff,  against  Charles  J.  McGuire,  defendant, 
for  breaking  the  close  of  plaintiff  and  digging  and 
carting  away  the  soil  from  his  land.  From  a  judg- 
ment for  plaintiff  for  $34.20,  plaintiff  appeals. 

Defendant  admitted  the  trespass  and  the  carrying 
away  from  plaintiff's  land  fifteen  wagons  of  soil,  con- 
taining two  cubic  yards  per  wagon,  while  plaintiff  in- 
sisted that  defendant  carried  away  two  hundred  loads 
of  soil.  The  admitted  value  of  such  soil  was  $1.14  per 
cubic  yard. 

Judah,  Willabd,  Wolf  &  Reichmann,  f or  appellant. 
Charles  P.  Molthrop,  for  appellee. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  error,  {  1748* — when  judgment  based  upon  ver- 
dict will  be  affirmed.  The  Appellate  Court  will  not  disturb  a  judg- 
ment resting  upon  the  verdict  of  a  jury  unless  It  is  apparent 
from  all  the  evidence  that  the  verdict  is  clearly  contrary  to  Its 
preponderating  force,  or  that  the  rulings  of  the  court  in  its  pro- 
cedure and  in  its  Instructions  were  calculated  to  mislead  the  jury 
to  the  complaining  party's  Injury. 


•See  nilnois  Notes  Digest,  Vol*.  XI  to  XT,  mad  Cumulative  Quarterly, 
topic  and  section  number.  ^" 
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2.  Trespass,  §  49* — sufficiency  of  evidence  as  to  amount  of  soil 
taken.  In  an  action  of  trespass  for  breaking  the  close  of  plaintiff 
and  digging  and  carting  away  soil  from  plaintiff's  land,  evidence 
held  sufficient  to  sustain  a  finding  that  the  amount  of  soil  taken 
and  its  value  was  as  claimed  by  defendant. 

3.  Trespass,  §  48* — when  penal  ordinance  prohibiting  removal  of 
soil  inadmissible.  An  ordinance  of  the  City  of  Chicago,  section 
1495  of  the  Revised  Municipal  Code,  providing  for  a  penalty  for  the 
offense  of  unlawfully  taking  away  earth  from  the  land  of  another 
without  first  obtaining  a  permit,  is  inadmissible  in  evidence  in  an 
action  of  trespass  for  breaking  the  close  of  plaintiff  and  digging  and 
carting  away  soil  from  plaintiff's  land. 

4.  Tbespass,  §  48* — when  evidence  of  obtaining  permit  to  dig 
and  cart  away  soil  immaterial.  In  an  action  of  trespass  for  break- 
ing the  close  of  plaintiff  and  digging  and  carting  away  soil  from 
plaintiff's  land,  evidence  that  defendant  obtained  a  permit  to  take 
away  the  soil  is  immaterial  in  the  absence  of  proof  that  such  per- 
mit was  obtained  from  the  owner  of  the  land. 

5.  Appeal  and  ebbob,  §  1466* — when  admission  of  immaterial  evi- 
dence harmless  error.  The  admission,  in  an  action  of  trespass  for 
breaking  the  close  of  plaintiff  and  digging  and  carting  away  soil 
from  plaintiffs  land,  of  immaterial  evidence  as  to  having  obtained 
permit  from  one  other  than  the  owner  of  the  soil  pilfered,  was 
harmless  error  where  the  question  Involved  was  as  to  the  amount 
of  the  soil  taken. 

6.  Tbespass,  §  48* — when  evidence  of  arrest  of  defendant's  em- 
ployees  for  taking  soil  irrelevant.  In  an  action  of  trespass  for 
breaking  the  close  of  plaintiff  and  digging  and  carting  away  soil 
from  plaintiffs  land,  evidence  that  some  of  defendant's  employees 
were  arrested  for  purloining  soil  from  land  of  plaintiff  was  irrel- 
evant, the  only  issue  being  the  amount  of  the  soil  taken. 

7.  Trespass,  §  48* — when  evidence  that  person  not  employed  by 
defendant  took  soil  admissible.  In  an  action  of  trespass  for  break- 
ing the  close  of  plaintiff  and  digging  and  carting  away  soil  from 
plaintiffs  land,  in  which  the  issue  is  to  the  amount  of  soil  taken, 
evidence  that  men  who  were  not  servants  or  agents  of  defendant 
dug  and  carted  away  soil  of  plaintiff's  is  admissible  to  rebut  any 
inference  that  such  men  were  acting  for  defendant,  so  that  he 
should  be  charged  with  the  soil  removed  by  them' 

8.  Appeal  and  error,  {  524* — when  objection  to  argument  of  coun- 
sel insufficient.  A  general  objection  to  the  argument  of  counsel  at 
the  end  thereof  is  insufficient,  as  objections  should  be  specific  so  that 
the  court  may  be  able  to  rule  thereon. 

9.  Instructions,  §  96* — when  instruction  on  credibility  of  witness 

•See  minoltt  Notes  Digest,  Vols.  XI  to  XV,  and  Cumnlathra  Quarterly, 
tople  aad  section  number. 
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correct.  An  Instruction  that  If  the  jury  believed  from  the  evidence 
that  any  witness  had  sworn  falsely  as  to  any  material  fact  in  issue 
then  the  entire  testimony  of  the  witness  might  be  disregarded, 
except  in  so  far  as  corroborated  by  other  credible  evidence  or  by 
facts  or  circumstances  proved  on  the  trial,  approved. 


Walter  Katzoff,  Defendant  in  Error,  v.  Morris  Good- 
man, Plaintiff  in  Error. 

Gen.  No.  21,417.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Sheridan  E. 
Fry,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Affirmed.    Opinion  filed  January  17,  1916. 

Statement  of  the  Case. 

Action  by  Walter  Katzoff,  plaintiff,  against  Morris 
Goodman,  defendant,  for  commissions  for  procuring 
woolens.  From  a  judgment  for  plaintiff  for  $503.50, 
defendant  brings  error. 

Breding  &  Gesas,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mr.  Presiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbor,  §  1414* — what  weight  to  be  accorded  find- 
ings of  court.  The  same  weight  must  be  accorded  the  finding  of 
the  trial  court  as  is  given  to  that  of  a  jury. 

2.  Appeal  and  ebbor,  §  1414* — when  finding*  of  trial  court  con- 
clusive. A  judgment  for  the  plaintiff  upon  a  finding  by  the  trial 
court  will  not  be  disturbed  when  the  uncontradicted  evidence  of 
the  plaintiff  is  sufficient  to  sustain  the  judgment 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  game 
topic  and  section  number. 
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0.  C.  Wilson  Advertising  Company,  Defendant  In  Er- 
ror, t.  Edward  A.  Renwlck,  Plaintiff  in  Error. 

Gen.  No.  21,499. 

1.  Bills  and  notes,  §  426* — what  evidence  inadmissible  to  show 
payment  of  coupon  notes.  In  an  action  upon  two  detached  nego- 
tiable Interest  coupon  notes  payable  to  bearer  without  condition  by 
the  holders,  held  that  evidence  of  payment  by  the  maker  of  the 
interest  upon  the  entire  issue  by  indorsement  of  an  architect's 
certificate  to  the  holder  of  the  trust  dqed  securing  the  bonds  from 
which  the  coupons  were  detached  was  properly  excluded  where  it 
was  not  shown  that  the  trustee  had  any  sum  belonging  to  defend- 
ant in  its  possession  or  that  the  architects  had  authority  to  make 
such  a  certificate. 

2.  Bills  and  notes,  |  102* — when  interest  coupon  negotiable  in- 
strument. Interest  coupons  which  are  detached  from  bonds  and 
are  payable  to  a  bearer  at  a  specific  time  and  place,  subject  only  to 
the  limitation  that  the  bond  has  not  been  paid  before  maturity 
of  the  interest  coupon,  are  negotiable,  and  are  free  from  any  limita- 
tion contained  either  in  the  bond  from  which  they  were  detached, 
or  the  trust  deed  securing  them. 

3.  Bills  and  notes,  §  84* — how  terms  of  interest  coupon  notes 
construed.  The  terms  of  interest  coupons  which  are  payable  to 
bearer  at  a  specific  time  and  place,  subject  only  to  the  condition 
that  the  bonds  are  not  paid  before  maturity,  must  be  construed 
strictly  against  the  maker,  without  reference  to  the  bond  from 
which  they  were  detached,  or  the  trust  deed  securing  them. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
Rooney,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.     Affirmed.     Opinion  filed  January  17,  1916. 

Zeisler,  Friedman  &  Zeisler,  for  plaintiff  in  error. 
"   Frank  P.  Mies,  for  defendant  in  error. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

This  is  a  snit  upon  two  coupon  interest  notes  for 
$3,  each  being  a  half  yearly  instalment  of  interest  due 

•8m  Illinois  Note*  Digest,  Vol*.  XI  to  XV,  and  Cumulative  Quarterly,  tune 
teple  and  taction  number. 
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on  two  bonds  for  $100,  each  secured,  with  other  bonds 
aggregating  $650,000,  by  a  trust  deed  to  Simon  W. 
Straus  as  trustee,  conveying  a  leasehold  for  a  term 
of  ninety-nine  years  of  certain  land  in  the  City  of 
Chicago  and  the  Fort  Dearborn  Hotel  situate  thereon. 
The  coupon  interest  notes  are  in  the  following  form: 

"On  the  first  day  of  October,  A.  D.  1913,  Edward 
A.  Eenwick  will  pay  the  bearer,  at  the  office  of  S.  W. 
Straus  &  Co.,  incorporated,  in  Chicago,  Illinois,  Three 
($3.00)  dollars  in  gold  coin  of  the  United  States  of 
America,  of  the  present  standard  of  weight  and  fine- 
ness being  six  (6)  months  interest  on  his  bond  dated 
April  1,  1913,  numbered  632  (unless  said  bond  shall 
have  been  previously  redeemed  or  have  become  sub- 
ject to  redemption)  with  interest  on  the  amount  of 
this  coupon  after  its  maturity  at  the  rate  of  seven 
(7%)  per  annum. 
Chicago,  April,  1913.  Edward  A.  Renwick/' 

The  bonds  and  coupons  are  all  payable  at  the  office 
of  S.  W.  Straus  &  Company,  a  corporation,  in  Chicago. 
On'  a  trial  before  court  and  jury  the  court  instructed 
a  verdict  in  favor  of  plaintiff  and  entered  a  judgment 
thereon  for  $6,  and  defendant  brings  the  record  here 
for  review.  In  the  bonds  it  is  recited  that  reference 
is  made  to  the  trust  deed  "with  the  same  effect  as  if 
herein  fully  set  forth,"  and  that  "said  trust  deed  and 
this  bond,  as  well  as  all  the  other  bonds  aforesaid,  are 
to  be  taken  and  construed  together  as  parts  of  one 
and  the  same  contract/ ' 

The  trust  deed  recites  that  all  of  the  bonds  are  to 
be  issued,  received  and  negotiated  subject  to  certain 
conditions  contained  in  forty  of  its  sections,  by  section 
7  of  which  it  is  provided  that  when  the  grantor,  Ben- 
wick,  shall  deposit  with  the  Straus  Company  the  sum 
necessary  to  make  a  payment  of  principal  or  interest, 
the  grantor's  liability  to  pay  the  principal  and  inter- 
est covered  by  such  deposit  was  ipso  facto  discharged 
and  the  holders  were  relegated  to  the  Straus  Company 
for  payment. 
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These  provisions  we  think  are  novel,  in  that  the 
maker  of  the  bonds,  coupons  and  trust  deed  attempts 
to  make  the  Straus  Company  the  collecting  agent  of 
the  holders  of  the  bonds  and  coupons  secured  by  the 
trust  deed,  and  to  discharge  the  primary  liability  of 
the  maker  upon  the  payment  of  the  amount  due  by 
him  from  time  to  time  to  the  Straus  Company.  Wheth- 
er the  maker  has  succeeded  in  shifting  his  primary 
responsibility  upon  the  holders  of  the  bonds,  we  do  not 
feel  called  upon,  in  the  condition  of  this  record,  to 
decide. 

It  seems  that  defendant  attempted  to  pay  the  inter- 
est maturing  on  the  whole  indebtedness  on  the  first 
of  October,  1913,  to  Straus  &  Company  by  an  archi- 
tect's certificate  for  $19,500,  the  amount  of  interest  due 
on  that  date.  On  the  back  of  this  architect's  certificate 
was  the  indorsement:  "S.  W.  Straus  &  Co.  Please 
pay  the  within  order  and  charge  the  same  to  my  Bond 
Issue  Loan  Account  with  you.  Edward  A.  Ren  wick.' ' 
This,  we  think,  was  properly  excluded,  as  there  was 
nothing  in  the  record  to  show  that  Straus  &  Company 
had  $19,500  or  any  other  sum  belonging  to  defendant 
in  its  possession.  Neither  is  there  any  evidence  in  the 
record  that  the  architects  had  any  authority  to  make 
such  a  certificate.  One  Wolff,  cashier  of  the  Straus 
Company  and  its  employee  for  twelve  years,  testified 
that  he  sent  to  the  defendant  a  letter  reciting  as  fol- 
lows: 

"We  beg  to  acknowledge  receipt  of  your  check  for 
$19,500  in  payment  of  the  following  items:     *     *     * 

"Interest  coupons  made  by  yourself  for  $19,500.00 
Fort  Dearborn  Hotel. 

i  i  The  above  coupons  cancelled  will  be  mailed  to  you 
as  soon  as  received  by  us. 

Yours  truly, 

S.  W.  Straus  &  Co. 
W." 

Defendant  followed  this  up  by  offering  in  evidence 
a  check  dated  September  30,  1913,  drawn  by  S.  W. 
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Straus  &  Company,  to  its  order,  for  $19,500  on  the 
Fort  Dearborn  National  Bank  of  Chicago,  which  is  in- 
dorsed by  Straus  &  Company  to  the  order  of  the 
Fort  Dearborn  National  Bank.  While,  in  the  view  we 
take  of  the  case,  this  evidence  was  properly  excluded, 
still  we  cannot  understand,  in  the  light  of  the  forego- 
ing admission  by  Straus  &  Company,  why  they  did  not 
pay  the  interest  coupons  in  suit. 

The  interest  coupons  in  evidence  are  detached  from 
the  bonds  and  are  payable  to  bearer  at  a  specific  time 
and  place,  and  therefore  are  negotiable,  subject  to  the 
rules  of  law  governing  negotiable  instruments.  In 
discussing  the  negotiability  of  like  coupons  the  court 
said  in  Bowmqn  v.  Neely,  137  111.  443 : 

' '  By  commercial  usage,  such  coupons,  when  payable 
to  bearer,  have  the  legal  effect  of  promissory  notes, 
by  the  law  merchant,  and  possess  the  attributes  of 
negotiable  paper.  *  *  *  They  are  written  con- 
tracts for  the  payment  of  a  definite  sum  of  money  on 
a  given  day,  and  pass  from  hand  to  hand,  by  commer- 
cial usage,  as  negotiable  paper."  Town  of  Eagle  v. 
Kohn,  84  111.  292. 

The  holding  in  First  Nat.  Bank  v.  Bennington,  16 
Blatchf.  (U.  S.)  53,  is  to  the  effect  that  a  coupon  not 
under  seal,  payable  to  bearer  at  a  definite  time  and 
place,  is  a  complete  instrument  withirf  itself  and  may 
be  declared  on  without  reference  to  the  bond,  and  that 
assumpsit  is  an  appropriate  form  of  action. 

It  will  be  observed  from  the  copy  of  one  of  the 
coupons  sued  upon,  above  set  out*  that  it  is  without 
condition  or  limitation  (unless  the  bond  to  which  it  is 
Attached  is  paid  before  maturity  of  the  interest 
coupon)  and  does  not  refer  to  any  provisions  contained 
in  the  trust  deed  securing  it.  We  therefore  treat 
these  coupons  as  independent  claims  and  negotiable 
instruments,  free  from  any  limitation  contained  either 
in  the  bond  from  which  they  were  detached  or  the 
trust  deed  securing  them. 

We  are  not  permitted  to  indulge  in  any  construc- 
tion which  does  not  reasonably  arise  from  the  literal 
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terms  of  the  interest  coupons;  wte  have  no  right  to 
hark  back  to  the  bond  or  trust  deed  for  aid  in  their 
interpretation.  As  the  defendant  is  the  maker  of 
these  interest  coupons  and  created  their  terms  and 
conditions,  these  terms  must  be  construed  strictly 
against  him,  and  as  they  are  by  their  terms  payable 
without  condition,  the  defense  proffered  is  unavail- 
ing to  prevent  a  recovery. 

The  judgment  of  the  Municipal  Court  being  with- 
out error,  it  is  affirmed. 

Affirmed. 


City  of  Chicago,  Defendant  in  Error,  v.  Henry  Jacobi, 

Plaintiff  in  Error. 

Gen.  No.  21,510.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  A. 
Mahoney,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  January  17,  1916. 

Statement  of  the  Case. 

Prosecution  by  the  City  of  Chicago  against  Henry 
Jacobi,  defendant,  charging  defendant  with  a  violation 
of  section  2012  of  the  Revised  Municipal  Code  of  Chi- 
cago. To  reverse  a  judgment  of  conviction  entered  on 
a  verdict  of  guilty,  with  a  fine  of  two  hundred  dollars, 
defendant  prosecutes  this  writ  of  error. 

• 

Cantwell  &  Smith,  for  plaintiff  in  error. 

Samuel  A.  Ettelson  and  Harby  B.  Miller,  for  de- 
fendant in  error ;  Daniel  Webster,  of  counsel. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  Appeal  and  error,  §  822* — when  rulings  on  motions  must  be 
preserved  in  bill  of  exceptions.  In  order  to  preserve  for  review 
the  rulings  of  the  trial  court  on  motions,  the  evidence  of  such  rul- 
ings must  be  preserved  in  a  bill  of  exceptions,  and  it  is  not  sufficient 
that  the  rulings  are  copied  into  the  statutory  record. 

2.  Appeal  and  error,  §  824* — when  exceptions  to  rulings  of  trial 
court  not  part  of  record.  Exceptions  to  the  rulings  of  the  trial 
court  which  appear  in  the  record  but  are  not  preserved  by  the  bill 
of  exceptions  are  not  a  part  of  the  record,  and  the  errors  assigned 
thereon  cannot  be  considered  on  review. 

3.  Municipal  Court  of  Chicago,  §  28* — how  rulings  on  petition 
for  change  of  venue  must  be  preserved  for  review.  The  rulings 
of  the  Municipal  Court  on  a  petition  for  a  change  of  venue  are 
not  before  the  Appellate  Court  unless  the  petition  and  rulings 
thereon  appear  either  by  a  bill  of  exceptions,  stenographic  report 
or  a  statement  of  facts  as  provided  by  section  23  of  the  Municipal 
Court  Act  (J.  ft  A.  IT  3335). 

4.  Appeal  and  error,  §  1751* — when  judgment  affirmed  on  writ 
of  error.  On  a  writ  of  error  where  the  questions  sought  to  be  pre- 
sented are  not  preserved  in  such  manner  that  they  can  be  reviewed 
by  the  Appellate  Court,  the  judgment  of  the  lower  court  must  be 
affirmed. 


H.  Laskey,  Defendant  in  Error,  y.  Samuel  Mendelson 
and  Benjamin  Mendelson,  trading  as  Mendelson 
Brothers,  Plaintiffs  in  Error. 

Gen.  No.  21,548.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Sheridan  E. 
Fry,  Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1915. 
Affirmed.    Opinion  filed  January  17,  1916. 

Statement  of  the  Case. 

Action  by  H.  Laskey,  plaintiff,  against  Samuel  Men- 
delson and  Benjamin  Mendelson,  trading  as  Mendel- 
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son  Brothers,  defendants,  in  the  Municipal  Court  of 
Chicago,  to  recover  for  goods  sold  and  delivered.  This 
case  was  previously  before  this  court  (191  HI.  App. 
597),  where  the  judgment  was  reversed.  To  reverse  a 
judgment  for  plaintiff,  defendant  prosecutes  this  writ 
of  error. 

Moses,   Rosenthal   &   Kennedy,   for  plaintiffs   in 
error ;  Sigmtjnd  W.  David,  of  counsel. 

Isadore  S.  Blumenthal,  for  defendant  in  error. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Sales,  §  329* — when  evidence  sufficient  to  establish  sale.  In 
an  action  to  recover  for  goods  sold  and  delivered,  where  the 
defense  was  that  the  goods  sued  for  were  sold  to  a  corporation 
which  later  became  bankrupt,  and  not  to  defendants  individually, 
evidence  held  to  sustain  a  finding  that  plaintiff  had  maintained  his 
claim  by  a  preponderance  of  the  credible  evidence,  it  appearing 
that  defendants  owned  all  the  stock  of  such  corporation  with  the 
exception  of  one  share,  and  that  the  bankruptcy  schedules  filed  by 
such  corporation  did  not  list  plaintiff  as  a  creditor. 

2.  Sales,  §  326* — when  evidence  tending  to  show  sale  to  third 
person  immaterial.  In  an  action  to  recover  for  goods  sold  and  de- 
livered, where  the  defense  was  that  the  goods  sued  for  were  sold  to 
a  corporation  which  later  became  bankrupt,  and  not  to  defendants 
individually,  it  is  immaterial  that  defendants  and  such  corporation 
were  in  the  same  line  of  business,  or  that  defendants'  wagons  were 
lettered  with  the  name  of  the  corporation,  or  that  a  fire  destroyed 
the  books  and  property  of  the  corporation,  since  none  of  these  con- 
ditions were  chargeable  in  any  way  to  the  act  of  plaintiff. 

3.  Account  stated,  §  4* — when  recovery  not  barred.  Where  it 
is  undisputed  that  an  account  sued  on  has  not  been  paid,  recovery 
thereon  is  not  barred  by  the  fact  that  while  the  suit  was  pending 
plaintiff  rendered  other  bills  to  defendants,  which  were  paid  by 
them,  whether  the  delay  in  rendering  the  account  sued  on  was 
due  to  accident  or  to  design  on  the  part  of  plaintiff. 

4.  Sales,  §  329* — when  fact  that  seller  refused  to  prove  claim 
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in  bankruptcy  not  evidence  of  liability  of  third  person.  In  an  ac- 
tion to  recover  for  goods  sold  and  delivered,  where  the  defense  was 
that  the  goods  sued  for  were  sold  to  a  corporation  which  later 
became  bankrupt,  and  not  to  defendants  individually,  the  refusal 
of  plaintiff,  on  request,  to  prove  his  claim  in  bankruptcy  is  con- 
sistent with  his  attitude  In  the  action,  that  defendants  and  not  the 
corporation  were  his  debtors. 


The  Slaymaker  Lock  Manufacturing  Corporation,  De- 
fendant in  Error,  v.  Leon  A.  Olmsted,  Plaintiff  in 
Error. 

Gen.  No.  21,578. 

1.  Sales,  §  18* — what  does  not  constitute  acceptance  of  offer  of 
sale  of  goods.  Where  a  vendee  orders  good  at  specified  prices,  and 
vendor  ships  the  goods  invoiced  at  higher  prices,  with  the  privilege 
of  returning  the  goods  if  vendee  is  not  satisfied,  there  is  no  meet- 
ing of  the  minds  of  any  valid  acceptance  of  vendee's  offer  by  vend- 
or where  it  appears  that  vendee  never  accepted  the  goods  at  the 
prices  fixed  by  vendor,  although  vendor  subsequently  sent  vendee 
a  new  invoice  of  the  goods  at  the  prices  named  in  vendee's  offer. 

2.  Contracts,  §  40* — when  acceptance  of  offer  must  be  made.  A 
vendor  who  has  refused  the  offer  of  vendee  to  buy  goods  at  named 
prices  and  made  a  counter  proposition  as  to  price,  cannot  without 
the  consent  of  vendee,  later  withdraw  his  counter  proposition  and 
accept  vendee's  original  offer  so  as  to  bind  vendee  to  the  contract. 

3.  Contracts,  §  44* — when  offer  must  be  unconditionally  ac- 
cepted. A  mere  proposal  by  one  person  to  make  a  contract  consti- 
tutes no  bargain  of  itself,  and  the  proposal  must  be  unconditionally 
accepted  by  the  person  to  whom  it  is  made  in  order  to  make  a 
contract 

4.  Contracts,  §  44* — what  constitutes  rejection  of  offer.  If  a 
party  to  whom  an  offer  had  been  made  accepts  the  offer  condition- 
ally, or  requests  modifications  or  changes  In  the  offer,  such  action 
in  law  constitutes  a  rejection  of  the  offer  and  amounts  to  a  new 
proposal,  which  is  ineffectual  to  complete  the  contract  until  accepted 
by  the  first  proposer. 
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Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  Z. 
Uhlib,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.  Reversed  and  judgment  here  for  defendant.  Opinion  filed 
January  17,  1916. 

William  A.  J5arnes,  for  plaintiff  in  error. 

Baker  &  Holder,  for  defendant  in  error;  W.  W. 
Hoover,  of  counsel. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Defendant  brings  before  us  for  review  the  record 
of  a  judgment  against  him  for  $135.19.  The  trial  was 
before  the  court  without  a  jury.  The  record  shows 
without  contradiction  that  defendant  ordered  of  plain- 
tiff certain  brass  padlocks,  etc.,  at  the  total  price  of 
$139.39.  Concerning  this  order  plaintiff  wrote  defend- 
ant: "Your  order  Oct.  27th,  No.  A  9,003,  specifies 
prices  which,  with  the  exception  of  $3,903,  are  not 
now  in  existence.  We  are  giving  you  the  best  prices 
possible.' 9  Then  follows  a  list  of  goods  by  numbers 
and  the  prices  for  each  and  the  letter  continues:  "We 
are  shipping  the  goods  at  once,  thinking  you  may  be 
in  immediate  need,  but  please  make  no  deductions 
from  the  prices  given,  and  if  our  action  in  an  effort  to 
give  you  prompt  service  by  shipping  these  at  the  best 
prices,  without  first  waiting  for  confirmation  of  these 
prices  from  you,  does  not  meet  with  your  approval, 
you  may  return  the  goods,  but  do  not  make  any  de- 
duction from  the  invoice.' '  The  goods  were  received 
by  defendant  and  he,  in  repudiation  of  the  attempt  of 
plaintiff  to  foist  the  goods  upon  him  at  its  own  price, 
notified  plaintiff  that  he  would  return  the  goods  and 
asked  for  a  check  for  $2.46  for  cartage,  etc.,  which  de- 
fendant had  necessarily  paid  upon  the  goods. 

Other  correspondence  ensued  between  the  parties, 
in  which  was  a  letter  from  Slaymaker,  the  president 
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of  plaintiff,  to  defendant  of  November  16,  1914,  in 
which  he  said: 

"I  am  sorry  you  take  the  attitude  you  do;  but  we 
are  enclosing  a  new  invoice,  putting  these  goods  at 
the  old  prices,  which  we  trust  is  satisfactory  to  you 
and  will  close  the  incident.  We  do  not  like  to  have 
you  feel  so  you  better  have  the  goods.  We  are  bet- 
ter off  to  put  in  new  line  now  than  later.  Send  along 
your  check. ' ' 

Plaintiff  then  wrote  defendant : 

"  Answering  your  note  on  our  letter  Nov.  16th,  we 
regret  we  cannot  meet  your  requirements.  You  or- 
dered goods;  we  shipped  them;  you  objected  to  the 
prices.  We  then  adjusted  the  prices  in  accordance  with 
your  order,  while  the  goods  were  yet  in  your  hands. 
Under  the  circumstances  there  is  nothing  further  to  say 
than  the  bill  is  again  returned  to  you,  the  transaction 
having  been  in  entire  accord  with  the  requirements  of 
your  order  and  correspondence.  Please  see  that  the 
bill  is  passed  and  properly  paid  when  it  comes  due." 

To  this  letter  defendant  replied : 

"Your  business  intelligence  is  beyond  our  grasping. 
You  occupy  the  most  unique  position  in  business  that 
I  have  had  the  misfortune  to  discover  in  twenty-five 
years  of  cruising.  Please  read  your  letter  of  Oct.  29th 
and  believe  us  no  fools.  Send  along  your  check  to 
cover  our  outlay  or  within  ten  days  will  send  to  Public 
Warehouse  at  your  expense." 

Plaintiff  then  drew  a  draft  on  defendant  for  $135.39, 
the  amount  of  its  invoice,  which  %as  returned  unpaid. 
Suit  was  then  threatened  by  plaintiff  and  started.  The 
foregoing  evidence  is  that  of  plaintiff. 

Plaintiff  also  read  certain  interrogatories  propound- 
ed to  defendant  and  his  answers  thereto,  and  it  was 
then  agreed  between  counsel  that  the  parties  to  the 
action  had  been  doing  business  together  between  three 
and  four  years  prior  to  the  transaction  in  dispute; 
that  the  goods  involved  in  this  litigation  were  received 
by  defendant,  that  the  invoice  accompanied  the  bill 
of  lading,  that  defendant  had  paid  certain  freight 
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charges  and  that  the  goods  were  packed  in  two  cases 
and  were  then  at  the  warehouse  of  defendant.  The 
defendant  offered  no  testimony  but  moved  for  a  find- 
ing in  his  favor. 

The  plaintiff  has  proven  that  the  order  of  defendant 
was  not  accepted,  that  goods  embraced  in  the  order 
were  billed  at  advanced  prices,  and  that  defendant  had 
the  privilege  of  returning  them  if  he  was  not  satisfied 
with  the  prices.  Defendant  refused  to  accept  and  pay 
for  the  goods  and  demanded  to  be  reimbursed  the 
amount  he  had  paid  out  for  freight  and  cartage.  It  is 
clear,  therefore,  that  the  minds  of  the  parties  never 

[  met,  that  the  offer  of  defendant  was  never  accepted  by 

plaintiff  and  that  defendant  never  accepted  the  goods 

S  at  the  prices  fixed  by  plaintiff,  although  subsequently 

plaintiff  sent  defendant  a  new  bill  with  the  prices  the 
same  as  in  the  original  order.  At  no  time  during  the 
negotiation  between  the  parties  was  there  an  offer 
and  an  acceptance.  Plaintiff  could  not,  without  the 
consent  of  defendant,  withdraw  his  counter  proposi- 
tion and  accept  the  original  offer  which  defendant  had 
made.  As  said  by  Mr.  Justice  Baker  in  Cheboygan 
Paper  Co.  v.  Swigart  Paper  Co.,  140  111.  App.  314:  "A 
mere  proposal  by  one  man  obviously  constitutes  no 
bargain  of  itself.  It  must  be  accepted  by  another,  and 
this  acceptance  must  be  unconditional.  If  a  condition 
be  affixed  by  the  party  to  whom  the  offer  is  made,  or 
any  modification  or  change  in  the  offer  be  requested, 
this  constitutes  in  law  a  rejection  of  the  offer,  and  a 
new  proposal,  equally  ineffectual  to  complete  the  con- 
tract until  assented  to  by  the  first  proposer.' ' 

It  was  held  by  this  court  in  Goodridge  v.  Wood,  133 
HI.  App.  483,  that  it  is  a  principle  of  the  law  of  con- 
tracts that  an  offer  of  a  bargain  by  one  person  to 
another  imposes  no  obligation  upon  the  former  until 
it  is  accepted  by  the  latter  according  to  the  terms  in 
which  the  offer  was  made.  Any  qualification  of  or  de- 
parture from  those  terms  invalidates  the  offer  unless 
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the  same  be  agreed  to  by  the  person  who  made 
it.  Until  the  terms  of  the  agreement  have  re- 
ceived the  assent  of  both  parties,  the  negotiation  is 
open  and  imposes  an  obligation  upon  neither. 

The  judgment  of  the  Municipal  Court  is  wrong  and 
is  reversed,  and  a  judgment  is  entered  in  this  court 
in  favor  of  defendant  on  his  counterclaim  and  against 
plaintiff  for  the  sum  of  $2.46. 

Judgment  reversed  and  judgment  here  for  defendant. 


William  H.  Weber  and  Elsie  Merckle,  Trustees  of  the 
Estate  of  Henry  Merckle,  Deceased,  Defendants 
in  Error,  v.  American  Posting  Service,  Plaintiff 
in  Error. 

Gen.  No.  21,591. 

1.  Appeal  and  error,  §  1712*— -when  errors  waived.  Errors  as- 
signed but  not  argued  are  waived. 

2.  Evidence,  §  48* — when  burden  of  proof  on  defendant  to  estab- 
lish affirmative  defense.  Where  defendant  pleads  an  affirmative 
defense,  he  has  the  burden  of  maintaining  such  defense  by  a  pre- 
ponderance of  the  evidence. 

3.  Contracts,  §  289* — how  contract  may  be  terminated.  A  writ- 
ten contract  which  by  its  terms  is  to  operate  until  terminated 
by  one  of  the  parties  in  a  manner  provided  for  in  the  contract 
cannot  be  terminated  by  the  verbal  agreement  of  the  representatives 
of  the  parties,  or  in  any  manner  other  than  that  provided  in  the 
contract. 

4.  Contracts,  §  289* — when  parties  bound  by  terms.  A  written 
contract  binds  the  parties  thereto  as  to  all  its  provisions,  including 
the  manner  therein  specified'  as  that  in  which  the  term  of  the  con- 
tract might  be  terminated. 

5.  Contracts,  §  377* — when  evidence  of  notice  of  termination 
admissible.  In  an  action  to  recover  rent  under  a  "billboard  con- 
tract,"   providing   that   the   obligation   of   the   contract   might   be 
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terminated  by  either  party  on  giving  thirty  days'  notice,  evidence 
that  plaintiff  gave  such  notice  is  competent  to  show  that  the  con- 
tract had  been  terminated  in  order  to  fix  the  time  for  which  defend- 
ant was  liable  for  rent  in  the  action,  being  evidence  in  limitation 
of  such  liability. 

6.  Contracts,  §  220* — how  agreement  not  to  rent  land  to  another 
for  specified  period  construed.  An  agreement  not  to  rent  land  to  a 
third  party  for  billboard  purposes  for  one  year  is  to  be  interpreted 
as  being  limited  to  the  time  during  which  the  contract  Is  in  force, 
since  after  the  contract  was  terminated,  it  wholly  lacked  vitality  and 
was  in  no  part  binding  on  the  parties. 

7.  Contracts,  {  220* — when  immaterial  that  terms  of  terminated 
contract  violated.  In  an  action  to  recover  rent  due  under  a  "bill- 
board contract,"  the  obligation  of  which  had  been  terminated  in 
a  manner  provided  by  the  contract  prior  to  bringing  the  action, 
the  rights  of  the  parties  must  be  adjudged  under  the  contract  as  it 
existed  at  the  time  it  was  terminated,  and  it  is  therefore  imma- 
terial that  after  such  contract  was  terminated  plaintiff  rented  land 
to  a  third  person  for  billboard  purposes  in  violation  of  the  terms 
of  the  contract. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  George  J. 
Cowing,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.  Affirmed.  Opinion  filed  January  17,  1916.  Rehearing  denied 
January  31,  1916. 

Chytraus,  Healy  &  Frost  and  John  Peter  Barnes, 
for  plaintiff  in  error. 

Lee  J.  Frank  and  Mary  Lee  Colbert,  for  defend- 
ants in  error. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Plaintiffs  recovered  a  judgment  for  $350  against  de- 
fendant in  the  Municipal  Court  on  the  verdict  of  a 
jury,  and  defendant  has  sued  out  this  writ  of  error 
and  asks  a  reversal  of  that  judgment.  The  contract 
is  what  is  colloquially  known  as  a  "  billboard  con- 
tract," plaintiffs  being  the  owners  of  the  land  on  which 
defendant  was  granted  license  and  permission  to  erect 
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and  maintain  billboards.  The  contract  is  in  two  parts 
and  both  parts  are  dated  August  1, 1913.  (  By  the  terms 
of  the  contract  defendant  was  to  pay  $50  per  month  in 
advance  on  the  first  day  of  each  calendar  month,  be- 
ginning August  1,  1913,  and  the  contract  was  termi- 
nable by  either  party  giving  to  the  other  a  thirty-day 
notice  on  the  first  day  of  any  month. 
^  The  second  part  of  the  agreement  provided  that  if 
plaintiffs  should  take  advantage  of  the  thirty-day 
clause  within  the  first  four  months,  viz.,  before  the  first 
of  December,  1913,  plaintiffs  were  willing  to  refund  de- 
fendant whatever  sum  it  may  have  paid  on  the  con- 
tract. It  was  further  stipulated  that  plaintiffs  would 
not  grant  to  anyone  else  for  one  year  from  August  1, 

1913,  the  billboard  advertising  privilege. 
Defendant  on  August  18,  1913,  tendered  plaintiffs  a 

check  for  $50,  which  check  recited  on  its  face  that  it 
was  for  rental  from  August  15,  1913  to  September  15, 
1913 — this  upon  the  contention  of  defendant  that  Au- 
gust 15th  was  the  earliest  time  after  the  receipt  of  the 
contract  that  he  could  procure  a  permit  from  the  build- 
ing department  of  the  City  of  Chicago  to  erect  bill- 
boards. This  check  was  accompanied  by  a  voucher, 
both  of  which  were  returned  to  defendant.  After- 
wards one  Kobertson,  representing  the  defendant, 
called  upon  Pfeiffer,  representative  of  plaintiffs,  with 
the  check  and  voucher  and  offered  the  same  to  Pfeiffer, 
which  he  refused  to  accept.  Defendant  contends  that 
at  that  interview  the  contract  was  canceled  by  the  in- 
struction of  Pfeiffer  and  the  agreement  of  Robertson. 
Defendant  paid  no  rent,  nor  tendered  any,  after  the 
tender  of  the  $50  check  above  mentioned.  Thereupon, 
on  February  1,  1914,  plaintiffs  gave  thirty  days'  no- 
tice of  the  termination  of  the  lease,  and  thereafter 
commenced  this  suit  for  seven  months'  rent,  being 
from  August  1,  1913  to  March  1,  1914.    On  May  21, 

1914,  plaintiffs  leased  the  premises  in  question  to  a 
third  party  for  billboard  purposes.    Defendant  claims 
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that  it  did  not  receive  the  leasing  contract  until  about 
August  12,  1913.  Simmons,  the  witness  on  this  point, 
admits  that  he  left  for  his  vacation  on  August  1st,  and 
did  not  return  until  August  12th,  when  he  opened  his 
mail  and  found  the  leasing  contract  in  it  and  stamped 
it  with  the  receiving  stamp  as  of  that  date;  that  this 
is  all  he  knows  as  to  the  time  when  the  contract  was 
sent  to  defendant,  and  he  admits  that  his  only  means  of 
knowledge  is  the  receiving  stamp. 

Defendant  assigns  as  error  and  argues  that  the  con- 
tract was  canceled,  that  the  thirty-day  notice  termi- 
nating the  contract  should  not  have  been  admitted  in 
evidence,  that  the  judgment  is  against  the  weight  of  the 
evidence  and  that  the  leasing  within  the  year  of 
the  premises  to  a  third  party  for  billboard  purposes 
was  contrary  to  the  covenant  in  the  contract  and  de- 
feated plaintiffs'  right  to  recover  rent. 

While  errors  are  assigned  upon  the  instructions  of 
the  court  to  the  jury,  they  are  not  argued,  and  there- 
fore such  errors  are  waived.  The  defense  interposed 
by  defendant  being  an  affirmative  defense,  the  law  cast 
upon  it  the  burden  of  maintaining  such  defense  by  a 
preponderance  of  the  evidence.    This  it  failed  to  do. 

The  contract  is  dated  August  1,  1913.  Defendant 
promised  to  pay  monthly  rental  for  the  premises  in 
that  contract  leased,  commencing  with  the  date  of  the 
contract.  There  is  no  evidence  that  the  contract  was 
not  delivered  upon  the  day  of  its  date  or  that  defend- 
ant was  prevented  from  taking  possession  of  the  prem- 
ises on  the  date  which  it  had  a  right  to  do  under  the 
contract. 

The  contract  could  not  be  terminated  except  in  the 
manner  provided  for  by  its  terms.  The  conversation 
between  Robertson  and  Pfeiffer,  if  it  occurred,  would 
not  work  such  termination.  The  terms  of  the  contract, 
it  being  in  writing,  bound  the  parties  as  to  all  its  pro- 
visions, including  the  manner  in  which  the  term  grant- 
ed by  it  might  be  terminated.     Either  party  to  the 
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contract  had  the  right  under  its  terms  to  terminate  it 
by  giving  to  the  other  party  thirty  days'  notice.  The 
privilege  so  to  do  was  the  right  of  both  parties. 
The  receiving  in  evidence,  therefore,  of  the  notice 
terminating  the  contract  was  not  error.  It  was  neces- 
sary to  show  that  the  contract  had  been  terminated  in 
order  to  fix  the  time  for  which  the  defendant  was  liable 
to  pay  rent.  It  was  evidence  in  limitation  of  the  liabil- 
ity of  defendant. 

After  the  termination  of  the  contract  by  plaintiffs 
and  on  May  21,  1914,  a  lease  was  granted  to  a  third 
party  for  billboard  purposes,  and  it  is  contended  that 
this  was  a  violation  of  the  condition  in  the  contract 
that  "the  privilege  of  billboard  advertising  will  not 
be  granted  anybody  else  for  one  year  from  date,  Au- 
gust 1,  1913,"  and  that  such  violation  extinguished 
plaintiffs'  right  to  recover  rent. 

The  agreement  not  to  rent  to  a  third  party  for  bill- 
board purposes  for  one  year  is,  by  interpretation,  lim- 
ited to  the  time  during  which  the  contract  was  in  force. 
After  the  contract  was  ended,  all  of  its  provisions 
lacked  vitality  and  were  no  longer  binding  upon  the 
parties.  Plaintiffs  terminated  the  contract  in  the  man- 
ner provided  by  its  terms  and  it  ended  more  than  two 
months  prior  to  the  time  the  property  was  again 
leased.  The  rights  of  the  parties  must  be  adjudged 
under  the  contract  .as  it  existed  at  the  time  it  was  ter- 
minated. 

We  find  no  error  in  procedure.  The  trial  was  fair, 
the  defendant  was  accorded  all  of  its  rights  in  such 
trial  under  the  law,  and  the  judgment  of  the  Municipal 
Court  is  therefore  affirmed. 

Affirmed. 
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Clinton  Company,  Defendant  in  Error,  v.  Otto  G.  Stiles, 

Plaintiff  in  Error. 

Gen.  No.  21,662.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  E. 
Ryan,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Affirmed.    Opinion  filed  January  17,  1916. 

i 

Statement  of  the  Case. 

Action  by  the  Clinton  Company,  a  corporation^ 
plaintiff,  against  Otto  G.  Stiles,  defendant,  in  the  Mu- 
nicipal Court  of  Chicago,  to  recover  for  printed  matter 
sold  and  delivered.  To  reverse  a  judgment  for  plain- 
tiff for  five  hundred  and  fifty  dollars,  defendant  prose- 
cutes this  writ  of  error. 

■  One  Gustave  H.  Knospe  and  defendant  were  doing 
business  under  the  name  of  Northern  Investment  Com- 
pany. Knospe  contracted  with  plaintiff  in  the  name 
of  the  Investment  Company  for  printing  matter  desig- 
nated as  "Bank  of  Prosperity  Certificates.' '  The 
whole  order  was  for  4,250,000  certificates,  1,250,000  of 
which  were  delivered  to  and  paid  for  by  Knospe.  Af- 
terwards defendant  bought  from  Knospe  the  business 
of  the  company,  assuming  its  liabilities  as  part  of  the 
consideration  and  continuing  to  transact  business  in  its 
name.  Among  other  liabilities  assumed  was  plaintiff's 
claim  in  this  action,  although  defendant  contended 
*  otherwise.  The  certificates  were  delivered  to  defendant 
at  his  place  of  business,  but  he  rejected  them.  De- 
fendant wrote  to  plaintiff : 

"The  sample  of  the  Bank  of  Prosperity  bills  that 
you  sent  to  me  are  not  quite  up  to  standard,  either  in 
regard  to  quality  or  color  of  the  sample  on  which  you 
contracted  to  furnish  me.  I  hereby  notify  you  that  I 
shall  refuse  to  accept  same  and  look  to  you  to  reim- 
burse me  on  any  losses  I  may  sustain  by  being  delayed 
on  the  advertising  matter. 

Northern  Investment  Co., 
Per  O.  G.  Stiles,  Mgr." 
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The  case  was  tried  by  jury.  At  the  close  of  plain- 
tiff's evidence  defendant  moved  for  a  peremptory  in- 
struction in  its  favor,  which  was  denied,  and  the  case 
went  to  the  jury  on  plaintiff's  evidence,  defendant  not 
offering  any  evidence.  The  jury  found  a  verdict  for 
plaintiff. 

Charles  R.  Napibb  and  Chabl.es  S.  McIlvainb,  for 
plaintiff  in  error. 

Daniel  P.  Tbtjde,  for  defendant  in  error ;  M.  Mabso, 
of  counsel. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 


Abstract  of  the  Decision. 

1.  Evidence,  §  154* — when  letter  constitutes  admission  of  assump- 
tion of  liability  by  third  person.  In  an  action  to  recover  for  printed 
matter  sold  and  delivered,  where  the  contract  for  such  printed  matter 
was  made  by  one  whose  liabilities  defendant  assumed  as  part  of  the 
consideration  by  which  he  purchased  such  person's  assets  and  busi- 
ness, and  where  the  defense  was  that  defendant  never  assumed 
liability  to  plaintiff,  a  letter  written  by  defendant  to  plaintiff,  com- 
plaining of  the  quality  of  the  printed  matter  delivered  as  being  in 
breach  of  a  contract,  and  threatening  to  hold  plaintiff  liable  for 
such  breach,  held  to  be  an  admission  of  defendant's  assumption  of 
liability  on  such  other  person's  contract  with  plaintiff. 

2.  Frauds,  Statute  of,  §  22* — when  contract  assuming  debts 
not  within  statute.  In  an  action  to  recover  for  printed  matter 
sold  and  delivered,  where  plaintiff's  cause  of  action  was  based  on 
the  assumption  by  defendant  of  the  liabilities  of  one  who  had  con- 
tracted for  the  sale  and  delivery  of  the  printed  matter  sued  for, 
such  assumption  being  part  of  the  consideration  of  the  purchase 
of  such  third  person's  assets  and  business,  contract  held  not  void 
under  the  Statute  of  Frauds  as  being  a  promise  not  In  writing 
to  pay  the  debt  of  another,  the  statute  having  no  application  to  such 
a  case. 

3.  Contracts,  §  349* — when  action  maintainable  by  party  in  in- 

. ,      ^ 

•See  Illinois  Notes  Divert,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  aaame 
topic  and  section  number. 
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terest.    A  third  person  for  whose  benefit  a  contract  has  been  made 
may  maintain  an  action  for  breach  of  the  contract. 

4.  Frauds,  Statute  of,  g  13* — what  constitutes  original  under- 
taking.  A  contract  made  for  the  benefit  of  a  third  person  is  an 
original  undertaking  and  is  not  required  to  be  in  writing  under  the 
Statute  of  Frauds,  such  a  contract  not  being  within  the  statute. 

5.  Contracts,  g  349* — when  third  person  may  maintain  action 
on  contract  for  his  benefit.  In  order  that  a  third  person  may 
maintain  an  action  on  a  contract  made  for  his  benefit,  it  is  not 
necessary  that  the  consideration  of  the  contract  move  from  such 
third  person,  providing  he  elects  to  affirm  the  promise  made  in  his 
behalf. 

6.  Contracts,  g  349* — what  constitutes  affirmation  by  third  per- 
son of  promise  on  his  behalf.  A  third  person  who  brings  suit  on  a 
contract  made  for  his  benefit  thereby  affirms  the  promise  made  in 
his  behalf. 

7.  Municipal  Court  of  Chicago,  g  13* — what  constitutes  waiver 
of  objection  to  statement  of  claim.  A  defendant  waives  objection 
to  plaintiff's  statement  of  claim  in  that  such  claim  does  not  state 
a  cause  of  action  by  pleading  and  proceeding  to  trial  on  the  merits. 

8.  Municipal  Court  of  Chicago,  g  13* — when  defense  not  pleaded 
in  affidavit  of  merits  unavailable.  In  an  action  to  recover  for  goods 
sold  and  delivered,  the  defenses  that  the  goods  delivered  are  un- 
satisfactory or  not  in  accordance  with  the  contract  are  not  available 
to  defendant  on  the  trial  if  he  has  not  pleaded  such  defenses  in  his 
affidavit  of  merits,  since  defendant  on  the  trial  is  limited  to  the 
defenses  made  by  his  pleading. 

9.  Trial,  g  204* — when  verdict  properly  directed.  Where  de- 
fendant offers  no  evidence  and  plaintiff's  evidence  establishes  his 
claim,  it  is  proper  to  direct  a  verdict  for  plaintiff  for  the  amount 
claimed. 

10.  Appeal  and  error,  g  1523* — when  verdict  not  reversed  on 
appeal.  Where  defendant  offers  no  evidence  and  plaintiff's  evi- 
dence establishes  his  claim,  a  court  of  review  will  not  reverse 
although  there  were  errors  in  instructions. 

•See  nilnoU  Note*  Direct,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number* 
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The  People  v.  Glabman,   197   111.  App.  508. 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, v.  Max  Glabman,  Plaintiff  in  Error. 

Gen.  No.  21,762. 

1.  Husband  and  wife,  $  274* — when  State  need  not  prove  that 
wife  at  time  of  abandonment  was  "in  destitute  or  necessitous  cir- 
cumstances" Hurd's  Rev.  St.,  ch.  68,  sec.  24  (J.  ft  A.  T  3431), 
providing  that  "every  person  who  shall  without  good  cause  abandon 
his  wife  and  neglect  and  refuse  to  maintain  and  provide  for  her, 
or  who  shall  abandon  his  or  her  minor  child  or  children  under  the 
age  of  12  years,  in  destitute  or  necessitous  circumstances/'  shall  be 
guilty  of  a  misdemeanor,  does  not  require  the  8tate  to  prove,  in 
order  to  obtain  a  conviction  for  wife  abandonment  under  the  stat- 
ute, that  at  the  time  of  the  abandonment  charged  the  wife  was  in 
"destitute  or  necessitous  circumstances,"  the  statute  being  disjunc- 
tive, providing  two  classes  of  cases,  the  abandonment  of  the  wife  and 
the  abandonment  of  the  children,  so  that  the  words  "in  destitute  and 
necessitous  circumstances"  apply  only  to  the  second  class  of  cases, 
leaving  the  first  class  to  consist  of  abandonment  of  the  wife  with- 
out good  cause,  and  refusing  and  neglecting  to  provide  for  her. 

2.  Husband  and  wife,  $  272* — statute  on  wife  abandonment  not 
retroactive.  The  Act  of  1915  providing  that  every  person  who  shall, 
without  any  reasonable  cause,  neglect  or  refuse  to  provide  for  the 
support  of  his  wife,  said  wife  being  in  destitute  or  necessitous 
circumstances,  shall  be  guilty  of  a  misdemeanor,  has  no  retroactive 
effect  and  cannot  apply  to  a  prosecution  for  a  similar  misdemeanor 
commenced  before  the  act  went  into  effect. 

3.  Statutes,  §  252* — when  criminal  statutes  not  retroactive.  In 
a  criminal  case  a  conviction  must  be  measured  by  the  statute 
as  it  existed  when  the  information  was  filed. 

4.  Husband  and  wife,  $  272* — what  are  elements  of  offense  of 
wife  abandonment.  Under  Hurd's  Rev.  St.,  ch.  68,  sec.  24  (J.  ft  A. 
f  3431),  the  elements  necessary  to  a  conviction  are  abandonment 
of  the  wife  and  neglect  and  refusal  to  maintain  her. 

5.  Husband  and  wife,  $  275* — when  judgment  of  conviction  for 
wife  abandonment  sustained.  A  conviction  is  proper  in  an  Infor- 
mation charging  defendant  with  wife  abandonment,  under  Hurd's 
Rev.  St.,  ch.  68,  sec.  24  (J.  ft  A.  If  3431),  where  the  information 
charges  all  which  is  necessary  to  constitute  the  crime  alleged  under 
the  statute  then  in  force  and  where  the  evidence  sustains  the  charge 
in  the  information. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 
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Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  Sab- 
ath,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Affirmed.    Opinion  filed  January  17v  1916. 

Roderick  &  Roderick,  for  plaintiff  in  error. 

Maclay  Hoyne,  for  defendant  in  error;  Edward  E. 
Wilson,  of  counsel. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Plaintiff  in  error  was  convicted  under  an  informa- 
tion filed  October  9, 1914,  charging  him  with  wife  aban- 
donment. The  charge  was  that  plaintiff  in  error 
wrongfully  and  without  good  cause  abandoned  his 
wife  and  neglected  and  refuses  to  maintain  and  pro- 
vide for  her.  The  information  was  in  the  terms 
of  the  statute  then  in  force,  being  section  24,  ch.  68, 
Rev.  St.  (J.  &  A.  fl  3431).  This  conviction  is  before 
us  for  review. 

Plaintiff  in  error  contends  that  it  was  necessary  for 
the  State  to  allege  and  prove  that  his  wife  was  l l  in  des- 
titute or  necessitous  circumstances, '  9  and  cites  People 
v.  Bos,  162  111.  App.  454,  as  sustaining  authority.  The 
statute  cited  in  the  Bos  case,  supra,  is  the  same  as  that 
under  which  Glabman  was  convicted.  That  statute 
provides  for  two  classes  of  cases,  one  the  abandon- 
ment of  the  wife  and  the  other  the  abandonment  of 
children.  The  statute  is  in  the  disjunctive,  and  reads 
as  to  the  wife,  "every  person  who  shall  without  good 
cause  abandon  his  wife  and  neglect  and  refuse  to  main- 
tain and  provide  for  her, 9  9  and  as  to  the  children  con- 
tinues, "or  who  shall  abandon  his  or  her  minor  child 
or  children  under  the  age  of  12  years,  in  destitute  or 
necessitous  circumstances."  The  leaving  "in  desti- 
tute or  necessitous  circumstances"  applies  to  the 
abandonment  of  child  or  children,  and  the  abandoning 
of  the  wife  and  the  refusing  and  neglecting  to  provide 
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for  her  without  good  cause  constitute  the  crime  of  wife 
abandonment  under  the  Act  of  1903. 

The  Bos  case,  supra,  is  not  binding  upon  us  on  this 
review,  and  as  it  was  not  in  our  opinion  well  decided 
it  has  no  appealing  force.  The  Act  of  1915,  which  does 
require  that  the  wife  be  in  necessitous  or  destitute  cir- 
cumstances to  constitute  the  crime  of  abandonment, 
has  no  application  to  Glabman 's  prosecution,  as  it 
has  no  retroactive  effect.  Glabman 's  conviction  must 
be  measured  by  the  statute  as  it  existed  at  the  time 
the  information  was  filed. 

The  People  v.  Heise,  257  HI.  443,  governs  this  case. 
In  that  case  it  was  held  that  to  constitute  the  crime 
of  wife  abandonment  three  things  must  concur — 
abandonment  of  the  wife,  and  neglect  and  refusal  to 
maintain  her.  The  information  charged  all  that  was 
necessary  to  constitute  the  crime  of  wife  abandonment 
under  the  statute  then  in  force,  and  the  proof  sustain- 
ing the  charge  in  the  information,  the  trial  Judge  right- 
fully convicted  Glabman. 

The  judgment  of  the  Municipal  Court  being  without 
error,  is  affirmed. 

Affirmed. 
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In  the  Matter  of  the  Estate  of  Francis  A.  Barnes,  De- 
ceased. 

On  Appeal  of  Tilena  H.  Barnes,  Administratrix,  Ap- 
pellant, v.  The  People  of  the  State  of  Illinois  for 
nse  of  George  Earle  et  al.,  Appellees. 

Gen.  No.  20,301.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Adklob 
J.  Petit,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.    Affirmed.    Opinion  filed  January  27,  1916. 

Statement  of  the  Case. 

Appeal  by  Vilena  H.  Barnes,  administratrix  of  the 
estate  of  Francis  A.  Barnes,  from  an  order  of  the  Cir- 
cuit Court  directing  her  to  distribute  cash  remaining 
in  her  hands  among  the  creditors  of  the  estate,  in  pro- 
portion to  the  amount  of  their  claims. 

It  appeared  that  Francis  A.  Barnes  and  Samuel  M. 
Parish  were  copartners,  doing  business  under  the  firm 
name  of  Barnes  &  Parish,  as  real  estate  brokers ;  that 
Samuel  M.  Parish  having  died,  Francis  A.  Barnes  as 
surviving  partner  succeeded  to  the  business,  and  pos- 
sessed himself  of  the  assets  and  the  good- will  thereof, 
the  business  thereafter  being  conducted  under  the 
name  of  F.  A.  Barnes  &  Company;  that  Francis  A. 
Barnes  having  later  died,  his  widow  was  appointed  ad- 
ministratrix of  her  deceased  husband's  estate;  that 
Percy  C.  Barnes,  a  son  of  F.  A.  Barnes  and  the  appel- 
lant, continued  the  business. 

It  is  maintained  by  the  appellant  that  Percy  C. 
Barnes  became  a  partner  in  the  business  and  she 
claims  to  have  paid  him  $350  for  his  share  thereof,  in- 
cluding the  good-will,  which  she  claims  he  had  succeed- 
ed to  as  surviving  partner  upon  the  death  of  Francis 
A.  Barnes.  It  further  appeared  from  the  evidence 
that  later  the  appellant,  in  consideration  of  $1,550, 
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sold  to  G.  H.  Schneider  &  Company  the  real  estate 
business  of  F.  A.  Barnes  &  Company,  including  the 
good-will. 

In  reporting  said  sale  to  the  Probate  Court,  the  ap- 
pellant accounted  only  for  the  sum  of  $165.55,  which 
represented  the  inventoried  value  of  the  fixtures  and 
furniture  belonging  to  said  real  estate  business,  leav- 
ing unaccounted  for  the  sum  of  $1,383.45.  At  this 
time  the  said  estate  of  Francis  A.  Barnes  was  insol- 
vent to  an  amount  upwards  of  $10,000. 

Thereafter  in  the  Probate  Court  of  Cook  county  the 
appellant  was  ruled  to  show  cause  why  she  should  not 
account  for  the  said  $1,383.45.  Appellant's  reply  was 
to  the  effect  that  the  said  sum  of  $1,383.45  represented 
the  amount  paid  by  G.  H.  Schneider  &  Ccjmpany  for  the 
good-will  of  the  business  of  F.  A.  Barnes  &  Company ; 
that  the  said  good-will  sold  to  G.  H.  Schneider  & 
Company  was  her  own  personal  property  by  purchase 
from  Percy  C.  Barnes,  and  had  never  been  vested  in 
the  estate. 

The  Probate  Court  on  hearing  allowed  appellant 
credit  for  the  $350  paid  to  Percy  C.  Barnes,  which  ex- 
penditure was  approved  as  a  purchase  of  an  outstand- 
ing claim  in  the  interest  of  said  estate,  and  as  an 
expense  of  administration ;  and  ordered  the  appellant 
to  account  to  the  estate  of  said  Francis  A.  Barnes 
for  balance,  viz.,  $1,033.45.  Appellant  refused,  and 
failed  to  account  for  the  aforesaid  $1,033.45,  and  there- 
fore the  Probate  Court  stated  an  account  for  her, 
showing  a  credit  to  the  estate  of  the  said  $1,033.45, 
from  which  credit  and  accounting  appellant  took  an 
appeal  to  the  Circuit  Court,  where,  upon  a  hearing, 
the  order  complained  of  on  this  appeal  was  entered. 

After  affirmance  of  the  judgment  below,  a  rehearing 
was  granted. 

Daniel  S.  Wentworth,  for  appellant. 
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Adams  &  Wbnner,  for  appellee  Lucy  A.  Salisbury. 

Mr.  Presiding  Justice  Pam  delivered  the  opinion  of 
the  court. 

Abstract  of  the  Decision. 

1.  Executors  and  administrators,  §  62* — what  constitutes  as- 
sets of  the  estate.  Where,  In  the  account  of  an  administratrix, 
there  appears  an  item  showing  an  expenditure  for  the  purchase  of 
the  interest  of  the  deceased's  surviving  partner  in  a  partnership 
business  owned  by  the  deceased  and  the  seller  of  such  interest,  the 
interest  so  purchased  must  be  considered  as  an  asset  of  the  estate 
for  the  proceeds  of  the  sale  of  which  the  administratrix  must 
account,  and  cannot  be  considered  as  her  individual  property. 

2.  Appeal  and  error,  §  1276* — when  presumed  administratrix 
acquired  property  in  representative  capacity.  Where,  on  there  ap- 
pearing in  the  account  of  an  administratrix,  an  item  of  expenditure 
for  the  purchase  of  an  outstanding  interest  in  the  estate,  and  on 
the  administratrix's  failure  to  account  for  the  proceeds  of  the 
subsequent  sale  thereof,  the  Probate  Court  states  an  account  for 
her,  crediting  the  estate  with  such  proceeds  and  debiting  it  with 
the  amount  expended  therefor,  from  which  action  she  appeals  but, 
being  ordered  to  file  a  bill  of  particulars,  limits  the  appeal  to  an 
objection  as  to  the  credit,  thereby  acquiescing  in  the  allowance  of 
the  debit,  it  must  be  considered  that  she  acquired  the  property 
in  her  representative  capacity  and  not  as  an  individual. 

3.  Executors  and  administrators,  §  119* — when  claim  against 
estate  purchased  by  administratrix  inures  to  benefit  of  estate. 
Where  an  administratrix  uses  the  funds  of  the  estate  in  the  pur- 
chase of  a  claim  against  it,  the  benefits  thereof  must  inure  to  the 
estate. 

On  Rehearing. 

Executors  and  administrators,  §  553* — when  administratrix  on 
appeal  from  an  account  stated  limited  to  points  raised  in  bill  of 
particulars.  On  an  appeal  from  an  account  stated  for  her  by  the 
Probate  Court,  an  administratrix  is  limited  to  a  hearing  on  those 
points  raised  in  her  bill  of  particulars. 

•8eo  Illinois  Notes  Digest.  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  sa 
topfte  and  section  number. 
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Edward  J.  Jefferys,  Defendant  in  Error,  v.  James  C. 

Hart,  Plaintiff  in  Error. 

Gen.  No.  20,476. 

1.  Landlord  and  tenant,  g  464* — when  noncompliance  of  tenant 
with  demand  for  payment  of  rent  does  not  terminate  lease.  Sec- 
tion 8  of  the  Landlord  and  Tenant  Act  (J.  &  A.  1  7046),  providing 
for  demands  by  landlords  for  nonpayment  of  rent  by  tenants,  noti- 
fying such  tenants  that  in  case  of  nonpayment  within  five  days  the 
lease  will  be  terminated,  and  further  providing  that  "if  the  tenant 
shall  not  within  the  time  mentioned  in  such  notice,  pay  the  rent 
due,  the  landlord  may  consider  the  lease  ended,"  does  not  of 
necessity  terminate  the  lease  on  the  noncompliance  by  the  tenant 
with  the  demand,  but  merely  gives  to  the  landlord  the  right  to 
consider  the  lease  ended,  or  in  force,  at  his  option,  the  words  "may 
consider  the  lease  ended"  presupposing  the  existence  of  the  lease, 
and  such  words  being  superfluous  if  the  intention  of  the  Legislature 
was  to  terminate  the  tenancy  by  serving  a  five-day  notice. 

2.  Landlord  and  tenant,  g  464* — how  statute  relative  to  termi- 
nation of  lease  by  landlord  construed.  If  section  8  of  the  Land- 
lord and  Tenant  Act  (J.  &  A.  If  7046)  were  construed  as  terminating 
the  lease  on  the  noncompliance  by  the  tenant  with  a  notice  under 
the  statute,  such  construction  would  enable  the  tenant  to  forfeit  the 
lease  by  committing  a  breach  requiring  the  notice,  and  thereby 
take  advantage  of  his  own  wrong,  which  forfeiture  would  be  no 
more  favored  by  the  law  than  a  forfeiture  by  the  landlord  against 
the  tenant. 

3.  Landlord  and  tenant,  g  464* — what  constitutes  exercise  of 
option  by  landlord  under  statute  to  terminate  lease.  After  the  serv- 
ice by  a  landlord  on  a  tenant  of  notice  and  demand  under  section 
8  of  the  Landlord  and  Tenant  Act  (J.  &  A.  f  7046),  which  is  not 
complied  with  by  the  tenant,  the  action  of  the  landlord  in  bringing 
either  forcible  detainer  proceedings  or  ejectment  would  be  an  af- 
firmative act  showing  his  intention  to  exercise  his  option  under  the 
statute  to  consider  the  lease  as  ended. 

4.  Landlord  and  tenant,  g  456* — what  constitutes  an  abandon- 
ment by  tenant.  A  tenant  on  whom  a  notice  and  demand  has  been 
served  by  the  landlord  under  section  8  of  the  Landlord  and  Tenant 
Act  (J.  &  A.  K  704 6 >  has  no  right  to  consider  his  lease  as  ter- 
minated prior  to  some  affirmative  act  showing  an  election  by  the 
landlord  so  to  treat  the  lease,  and  a  vacation  of  the  leased  prem- 
ises prior  to  such  affirmative  act  is  an  abandonment 

*8ee  Illinois  Notes  Divert,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
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Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edward  T. 
Wade,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
January  27,  1916. 

Statement  by  the  Court.  Defendant  in  error  (plain- 
tiff below)  sued  plaintiff  in  error  (defendant  below) 
for  the  recovery  of  money  alleged  to  be  due  on  a  de- 
posit under  a  lease  between  the  parties.  The  court 
upon  a  trial  of  the  case  without  a  jury  found  the  issues 
against  the  defendant,  assessing  plaintiff's  damages 
in  the  sum  of  $270.65  for  which  amount  and  costs, 
judgment  was  entered,  to  reverse  which  defendant 
has  sued  out  this  writ  of  error. 

William  J.  Ammen,  for  plaintiff  in  error. 
Louis  J.  Pierson,  for  defendant  in  error. 

Me.  Presiding  Justice  Pam  delivered  the  opinion  of 
the  court. 

Under  a  lease  dated  June  25, 1913,  defendant  rented 
to  plaintiff  the  store  on  the  first  floor  of  the  building 
known  as  5547  South  Halsted  street,  Chicago,  Illinois, 
from  July  1,  1913,  until  April  30,  1918,  at  a  monthly 
rental  of  $50  for  the  first  twenty-two  months  of  said 
lease  and  $55  for  the  remainder  of  the  term,  which 
rent  was  payable  in  advance  upon  the  first  day  of  every 
month  of  said  term. 

Said  lease  also  contained  the  following  clause : 

"It  is  expressly  understood  and  agreed  that  said 
lessee  shall  pay  to  said  lessor,  upon  the  execution  of 
this  lease,  the  sum  of  Three  Hundred  ($300.00)  to  be 
by  him  held  to  secure  the  payment  of  said  rent  and 
the  performance  by  said  lessee  of  his  obligations  here- 
under; and  in  case  said  lessee,  on  November  1st,  1917, 
shall  have  paid  to  said  lessor  all  rent  theretofore  due 
and  shall  have  performed  all  the  other  obligations 
herein  set  out  to  be  by  him  performed  and  shall  also 
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pay  to  the  said  lessor  the  further  sum  of  Thirty  Dol- 
lars, then  said  payment  of  Three  Hundred  Dollars 
shall  be  held  by  the  said  lessor  as  a  balance  of  the  rent 
for  the  final  six  months  of  said  term  and  said  lessee 
credited  accordingly. 

* '  It  is  further  understood  and  agreed  that  the  giving 
and  acceptance  of  said  sum  of  three  hundred  dollars, 
as  security,  as  aforesaid  shall  in  no  manner  or  degree 
effect  or  alter  any  right  of  action  hereunder  which  said 
lessor  mierht  otherwise  have  against  said  lessee.' f 

Plaintiff  not  having  paid  the  rent  due  October  1, 
1913,  defendant  served  the  following  notice  on  him : 

"Chicago,  111.,  Oct.  16, 1913. 
"To  Edwin  J.  Jeffery: 

"You  are  hereby  notified  that  there  is  now  due  the 
sum  of  Fifty  Dollars  being  rent  due  for  the  premises 
situated  in  the  .city  of  Chicago,  County  of  Cook,  and 
State  of  Illinois,  and  known  and  described  as  follows, 
viz.,  the  store  on  the  first  floor  of  the  building  at  No. 
5547  So.  Halsted  street. 

"And  you  are  further  notified  that  payment  of  said 
sum  so  due,  has  been  and  is  hereby  demanded  of  you, 
and  that  unless  payment  thereof  is  made. on  or  before 
the  21st  day  of  October,  A.  D.  1913,  your  lease  of  said 
premises  will  be  terminated.  ***at***i8 
hereby  authorized  to  receive  said  rent  for  me. 

(Signed)  James  C.  Hart, 

Landlord, 
By  C.  D.  Eulette, 

Agent. ' f 

The  foregoing  facts  are  uncontradicted.  There  is, 
however,  a  conflict  in  the  evidence  as  to  what  took  place 
after  defendant  served  the  aforesaid  notice. 

Plaintiff  introduced  evidence  that  on  October  21, 
1913, — five  days  after  he  received  the  notice — he  va- 
cated said  premises  and  turned  over  the  key  to  a  per- 
son duly  authorized  to  receive  same  by  defendant,  and 
that  he  tendered  the  sum  of  $33.88  to  defendant  for 
rental  of  the  premises  for  twenty-one  days  in  October, 
which,  however,  was  refused. 
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Defendant  introduced  evidence  that  plaintiff  did  not 
vacate  the  premises  until  either  the  26th  or  27th  of  Oc- 
tober, 1913,  and  that  the  keys  were  not  delivered  until 
the  28th  or  29th  of  October ;  and  also  offered  evidence 
to  show  that  after  the  vacation  of  said  premises  by 
plaintiff  on  the  26th  or  27th  of  the  month,  he  re-en- 
tered the  premises  for  the  purpose  of  putting  them  in 
shape  to  rent  to  the  best  possible  advantage,  as  he 
claimed  was  his  duty  under  the  law ;  that  the  premises 
remained  vacant  until  the  first  of  March,  1914 ;  that  the 
damages  sustained  by  him  by  reason  of  the  abandon- 
ment of  the  premises  by  plaintiff  exceeded  the  $300  de- 
posited with  defendant  under  the  lease  as  security  for 
the  faithful  performance  of  the  terms  thereof. 

Upon  this  record,  plaintiff  claims  that  by  the  serv- 
ing of  the  aforesaid  notice,  under  the  provisions  of 
section  8  of  our  Landlord  &  Tenant  Act,  ch.  80  of 
Hurd's  Rev.  St.  of  Illinois  for  1911  (J.  &  A.  If  7046), 
plaintiff  not  having  paid  the  rent  within  five  days  as 
required  in  said  notice,  the  lease  was  terminated ;  that 
because  of  the  termination  of  said  lease,  he  was  en- 
titled to  the  return  of  the  $300  deposited  under  the 
clause  hereinabove  set  forth,  less  the  amount  tendered 
as  the  rent  due  for  the  use  of  said  premises  for  the 
twenty-one  days  in  October  that  the  premises  were  oc- 
cupied by  him. 

Defendant  contends  that  said  lease  was  not  thereby 
terminated,  but  that  plaintiff  abandoned  the  premises 
demised  under  said  lease,  and  that  by  reason  of  such 
abandonment,  defendant  sustained  damages  in  a  sum 
greater  than  the  amount  deposited  as  security  for  the 
faithful  performance  of  the  covenants  in  the  lease. 

If  the  foregoing  facts  established  a  termination  of 
the  lease,  then  the  judgment  of  the  Municipal  Court 
must  be  affirmed;  if  not,  we  must  reverse  it. 

If  the  position  of  plaintiff  is  tenable,  then  the  mere 
serving  of  the  five-day  notice,  followed  by  plaintiff's 
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noncompliance  therewith,  constituted  a  termination  of 
the  lease. 

Section  8  of  our  Landlord  &  Tenant  Act  (J.  &  A. 
fl  7046)  provides  as  follows : 

' 'Demand  of  rent — Suit  for  possession — Joinder  of 
claim  for  rent  in  complaint.  That  a  landlord  or  his 
agent  may,  at  any  time  after  rent  is  due,  demand  pay- 
ment thereof  and  notify  the  tenant,  in  writing,  that  un- 
less payment  is  made  within  a  time  mentioned  in  such 
.  notice,  not  less  than  five  days  after  service  thereof,  the 
lease  will  be  terminated.  If  the  tenant  shall  not  within 
the  time  mentioned  in  such  notice,  pay  the  rent  due,  the 
landlord  may  consider  the  lease  ended,  and  sue  for 
the  possession  under  the  statute  in  relation  of  (to) 
forcible  entry  and  detainer,  or  maintain  ejectment 
without  further  notice  or  demand.  And  a  claim  for 
rent  may  be  joined  in  the  complaint,  and  judgment  ob- 
tained for  the  amount  of  rent  found  due,  in  any  action 
or  proceeding  brought,  in  an  action  of  forcible  entry 
and  detainer  for  the  possession  of  the  demised  prem- 
ises, under  this  section." 

Under  the  facts  in  evidence,  plaintiff  defaulted  in 
the  payment  of  the  rent  due  October  1st.  The  land- 
lord, therefore,  as  provided  under  section  8  supra,  no- 
tified the  tenant  that  unless  the  rent  was  paid  within 
five  days,  the  lease  would  be  terminated;  but  section  8 
does  not  provide  that  the  serving  of  such  notice  shall 
itself  constitute  a  termination,  for  that  section  pro- 
vides : 

"If  the  tenant  shall  not  within  the  time  mentioned 
in  such  notice,  pay  the  rent  due,  the  landlord  may  con- 
sider the  lease  ended,  and  sue  for  the  possession  under 
the  statute  in  relation  of  (to)  forcible  entry  and  de- 
tainer, or  maintain  ejectment  without  further  notice 
or  demand." 

In  our  opinion,  the  words  "may  consider  the  lease 
ended"  necessarily  presuppose  the  existence  of  the 
lease,  after  the  serving  of  the  five-day  notice, — or  why 
would  they  be  there  ?  If  the  intention  of  the  Legisla- 
ture was  to  terminate  the  tenancy  by  the  serving  of  a 
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five-day  notice,  the  words  "may  consider  the  lease 
ended"  are  superfluous.  We  believe  these  words  were 
inserted  for  a  purpose,  and  for  but  one  purpose,  viz., 
to  indicate  that  it  is  optional  with  the  landlord,  af- 
ter serving  a  five-day  notice,  to  consider  the  lease  still 
in  force,  or  ended,  as  he  sees  fit. 

Plaintiff  had  committed  a  breach  of  one  of  the  cov- 
enants of  the  lease.  The  landlord  had  called  his  at- 
tention to  the  breach  and  warned  him,  by  serving  said 
notice,  that  unless  said  breach  was  corrected,  he  (the 
landlord)  could  consider  the  lease  ended. 

Under  the  contention  of  the  plaintiff,  not  only  could 
the  tenant  commit  a  breach,  but  he  could  use  that 
breach  to  compel  a  forfeiture,  thereby  taking  advan- 
tage of  his  own  wrong.  Such  a  forfeiture  is  no  more 
favored  in  law  than  is  a  forfeiture  by  the  landlord 
against  the  tenant. 

In  support  of  his  contention,  plaintiff  cites  Wm.  J. 
hemp  Brewing  Co.  v.  Lonergan,  72  111.  App.  223.  This 
case,  however,  refers  to  Dickenson  v.  Petrie,  38  111. 
App.  155,  as  holding  to  the  contrary. 

After  a  careful  examination  of  section  8  of  our 
Landlord  and  Tenant  Act,  supra,  we  are  impelled  to% 
adopt  the  reasoning  set  forth  in  Dickenson  v.  Petrie, 
supra,  and  to  hold  that  under  said  section  it  is  the  priv- 
ilege of  the  landlord,  after  serving  the  five-day  notice 
followed  by  the  tenant's  noncompliance,  to  say  whether 
or  not  he  wishes  to  forfeit  the  lease,  and  to  bring  for- 
cible entry  and  detainer  proceedings  or  an  action  in 
ejectment.  His  election  to  do  either  would  be  an 
affirmative  act  showing  that  he  considered  the  lease 
ended.  Until  an  act  is  performed  by  the  landlord  in 
pursuance  to  said  notice,  which  could  be  regarded  as 
an  election  to  consider  the  tenancy  ended,  the  tenant 
has  no  right  to  vacate  the  premises ;  therefore,  the  act 
of  plaintiff  in  vacating  the  premises,  whether  he  did 
so  on  October  21st  or  later,  must  be  regarded  as  an 
abandonment  thereof. 
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In  this  view  of  the  case,  the  only  question  that  re- 
mains for  the  court  to  determine  is  whether  or  not  the 
damages  sustained  by  defendant  because  of  said  aban- 
donment were  greater  than  the  amount  deposited  by 
plaintiff  with  defendant  to  secure  the  faithful  perform- 
ance of  the  covenants  of  the  lease. 

For  the  reasons  hereinabove  assigned,  the  judg- 
ment will  be  reversed  and  the  cause  remanded  for  fur- 
ther proceedings  not  inconsistent  with  the  views 
hereinabove  expressed. 

Reversed  and  remanded. 


Augusta  Yoelkner,  Plaintiff  in  Error,  v.  Louis  A.  Ott 

et  al.,  Defendants  in  Error. 

Gen.  No.  20,524.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Fred  C.  Hill, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1914.    Affirmed.     Opinion  filed  January  27,  1916. 

Statement  of  the  Case. 

Action  by  Augusta  Voelkner,  plaintiff,  against 
Louis  A.  Ott,  Mabel  C.  Ott,  Henry  Shrik  and  Lucy 
Shrik,  defendants,  in  the  Municipal  Court  of  Chicago, 
to  recover  on  a  promissory  note.  To  reverse  a  judg- 
ment for  defendants,  plaintiff  prosecutes  this  writ  of 
error. 

On  July  18,  1911,  the  Shriks  owned  certain  realty, 
upon  which  a  loan  of  $3,000  was  negotiated  by  John 
P.  Foerster  &  Company,  mortgage  bankers.  The 
Shriks  executed  a  principal  promissory  note  of  $3,000, 
due  in  five  years,  with  interest  semiannually  at 
six  per  cent,  per  annum,  and  evidenced  by  ten  in- 


Chicago — Fibst  Di6tbigt — January,  1916.        521 

Voelkner  v.  Ott,  197  111.  App.  520. 

terest  notes  or  coupons.  All  were  made  payable  to 
and  indorsed  by  the  makers,  and  provided  that  unless 
otherwise  specified  in  writing  by  the  holder,  they 
should  be  payable  at  the  office  of  John  P.  Foerster  & 
Company,  Chicago. 

On  May  16,  1912,  the  Shriks  sold  the  real  estate  to 
the  Otts,  subject  to  the  incumbrance  of  $3,000. 

The  evidence  further  showed  that  during  December, 

1913,  the  Shriks  received  notice  from  John  P.  Foers- 
ter &  Company  that  interest  coupon  No.  5  for  $90 
would  be  due  January  18,  1914;  that  on  January  6, 

1914,  one  Thies,  a  brother-in-law  of  defendant  Louis 
Ott,  paid  the  cashier  of  John  P.  Foerster  &  Company 
$90  to  take  up  the  interest  coupon;  that  the  cashier 
stated  that  the  note  had  not  yet  been  received,  but  he 
gave  him  a  receipt  in  the  following  form : 

'  <  No.  468.  m         Chicago,  Jan.  6, 1914. 

* '  Received  of  Louis  A.  Ott,  $90.00  in  payment  of  his 
interest  coupon  due  January  18,  1914,  same  to  be  can- 
celled and  mailed  as  soon  as  received  by  us. 

John  P.  Fobbstbb  &  Co., 
By  U.  M.  Foerster/  ' 
that  on  January  9, 1912,  John  P.  Foerster  &  Company 
were  forced  into  involuntary  bankruptcy  and  did  not 
pay  the  $90  to  plaintiff;  that  the  interest  coupon,  at 
the  time  payment  was  made  by  the  Otts,  and  since 
then,  was  in  possession  of  the  plaintiff. 

The  evidence  further  showed  that  prior  to  this  pay- 
ment, four  other  interest  coupons  had  matured  and 
were  paid  to  John  P.  Foerster  &  Company  in  a  similar 
manner.  All  of  said  interest  coupons  were  stamped 
across  the  face  with  the  words,  "Paid,  John  P.  Foers- 
ter &  Company,' '  and  the  respective  dates  upon  which 
payments  were  made. 

It  also  appeared  that  counsel  for  the  plaintiff  were 
also  counsel  for  John  P.  Foerster  &  Company  in  the 
bankruptcy  proceedings,  and  that  the  claim  of  plain- 
tiff's, based  upon  this  same  interest  coupon,  was 
proved  in  bankruptcy. 
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The  case  was  triec|  by  the  court  without  a  jury,  and 
the  court  found  for  defendant. 

Caswell  &  Healy,  for  plaintiff  in  error. 

Frank  F.  Tollkuehn,  for  defendants  in  error. 

Me.  Presiding  Justice  Pam  delivered  the  opinion  of 
the  court. 

Abstract  of  the  Decision. 

1.  Principal  and  agent,  5  134* — when  agent  no  authority  to  re- 
ceive  payment  of  debt  before  maturity.  Authority  to  an  agent  to 
receive  payment  of  a  debt  is  not  of  itself  authority  to  receive 
payment  thereof  before  maturity. 

2.  Principal  and  agent,  §  134* — when  usage  validates  act  of 
agent  in  receiving  payment  of  debt  before  maturity.  Where  a 
known  usage  of  trade  or  course  of  business  in  a  particular  employ- 
ment extends  the  ordinary  scope  of  the  authority  of  one  authorized 
to  receive  payment  of  a  debt,  such  usage  or  course  of  business  may 
be  held  to  give  validity  to  the  act  of  such  agent  in  receiving  pay- 
ment of  the  debt  before  maturity. 

3.  Principal  and  agent,  §  8* — when  evidence  sufficient  to  sustain 
finding  that  payment  of  note  made  to  duly  authorized  agents.  In 
an  action  to  recover  on  an  interest  coupon  note  which  was  paid 
to  brokers,  evidence  held  sufficient  to  sustain  a  finding  that  pay- 
ment was  made  to  duly  authorized  agents  of  the  plaintiff. 

4.  Bills  and  notes,  §  378* — when  possession  of  notes  by  holder 
merely  presumptive  evidence  of  nonpayment.  The  possession  of 
notes  by  the  holder  is  merely  presumptive  and  not  controlling 
evidence  of  their  nonpayment,  and  such  evidence  may  always  be 
overcome  by  clear  proof  that  the  notes  were  in  fact  paid  to  a  per- 
son having  authority  to  receive  payment. 

•See  Illinois  Notes  Digest,  VoU.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 
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Jennie  Sargent,  Defendant  in  Error,  v.  McDonough  & 

Company,  Plaintiff  in  Error. 

Gen.  No.  20,683.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  S. 
LaBuy,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Affirmed.  Opinion  filed  January  27, 
1916. 


Statement  of  the  Case. 

Action  by  Jennie  Sargent,  plaintiff,  against  'Mc- 
Donough &  Company,  a  corporation,  defendant,  in  the 
Municipal  Court  of  Chicago,  to  recover  money  loaned. 
To  reverse  a  judgment  for  plaintiff  for  $200,  defend- 
ant prosecutes  this  writ  of  error. 

Defendant  is  an  Illinois  corporation,  having  a  cap- 
ital stock  of  twenty-five  shares,  twenty-three  of  which 
were  in  the  name  of  and  owned  by  C.  0.  Garmire,  one 
in  the  name  of  Elizabeth  Garmire,  and  one  in  the  name 
of  one  Young.  In  November,  1911,  C.  0.  Garmire 
went  to  Portland,  Oregon.  The  defendant  was  en- 
gaged in  the  publication  of  professional  directories, 
and  in  November,  1911,  was  particularly  engaged 
in  publishing  an  architects'  directory.  It  appears 
that  Young  was  in  charge  of  this  work.  It  does 
not  appear  whether  Young  had  a  contract  as  to  this 
publication,  or,  if  so,  what  its  terms  were,  save  that 
in  a  letter  by  Garmire  to  his  wife,  dated  March  4, 1912, 
he  stated  that  Young  was  to  pay  all  bills  in  connection 
with  the  publication,  then  pay  $1,000  to  the  company, 
and  that  thereafter  Young  would  be  entitled  to  the 
entire  proceeds  of  said  directory.  In  this  letter  Gar- 
mire also  directed  his  wife  to  receive  all  collections 
and  to  take  charge  of  the  office  in  general.  In  this 
letter  it  was  also  stated  that  Young  was  presi- 
dent, Garmire  secretary  and  treasurer,  and  Mrs.  Gar- 
mire vice-president. 
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On  April  28th  Garmire  wrote  his  wife  a  letter,  in  the 
main  directed  to  the  publication  of  this  architects'  di- 
rectory and  Young's  connection  therewith.  In  this 
letter,  Garmire  said: 

"I  want  to  know  what  Young  is  doing.  If  nothing 
you  better  use  the  money  there  and  send  out  solicitors 
for  advertising  don't  pay  over  25?fc  and  be  careful  of 
bad  orders." 

It  further  appeared  that  Mrs.  Garmire  continued  in 

charge  of  the  business  and  sent  out  solicitors  as  re- 
quested. She  testified  that  she  borrowed  from  plain- 
tiff (her  mother)  the  sum  of  $100  on  October  8th,  and 
a  similar  sum  on  November  26th  which  was  used  to  pay 
the  solicitors  engaged  in  the  interest  of  this  architects ' 
publication. 

Plaintiff  testified  that  she  loaned  this  money  to  the 
defendant  at  the  request  of  Mrs.  Garmire,  and  that  it 
was  used  for  its  benefit. 

It  appeared  that  all  money  received  for  defendant, 
after  the  letter  of  March  4th  was  deposited  in  the  name 
of  Garmire,  and  that  no  entries  were  made  on  the 
books  of  the  defendant  of  the  money  claimed  to  have 
been  borrowed  by  Mrs.  Garmire  from  plaintiff,  for  use 
of  the  defendant. 

Defendant,  on  its  behalf,  offered  the  deposition  of 
Garmire  taken  in  Portland,  wherein  Garmire  stated 
that  Mrs.  Garmire  was  not  authorized  to  borrow  mon- 
ey for  the  company;  and  that  the  money  borrowed 
from  plaintiff  was  for  his  own  benefit,  and  was  de- 
posited to  meet  checks  drawn  by  him  in  Portland.  He 
did,  however,  admit  that  this  money  was  advanced  by 
plaintiff  to  his  wife;  that  he  wrote  Mrs.  Garmire  to 
look  after  the  business  and  "get  some  solicitors  and 
put  them  out  on  the  Architects,  one  of  the  books  pub- 
lished by  this  company. ' ' 

D.  G.  Brennan  testified  for  defendant  that  he  was 
secretary  and  treasurer  of  defendant;  that  in  May, 
1913,  Mrs.  Garmire  stated  to  him  that  she  had  a  claim 
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for  $200  against  Garmire  personally  but  not  a  claim 
against  the  company,  and  inquired  whether  all  money 
had  been  paid  to  Garmire,  saying  that  she  hoped  that 
all  money  had  not  been  paid  to  Garmire  so  she  could 
attach. 

Mrs.  Garmire  testified  that  she  told  Brennan  the 
claim  was  against  the  defendant  and  asked  payment 
of  it. 

The  case  was  tried  by  the  court  without  a  jury  and  . 
the  issues  were  found  for  plaintiff. 

Mills  &  Holly,  for  plaintiff  in  error. 

Brown,  Brown  &  Brown,  for  defendant  in  error. 

Mr.  Presiding  Justice  Pam  delivered  the  opinion  of 
the  court. 

Abstract  of  the  Decision. 

1.  Trial,  §  295* — when  erroneous  refusal  to  hold  propositions  of 
law  not  available  as  error.  The  erroneous  refusal  to  hold  propo- 
sitions of  law  cannot  he  availed  of  as  error  where  it  appears  that 
the  propositions  refused  were  submitted  after  the  entry  of  findings 
and  judgment 

2.  Appeal  and  error,  ft  1065* — when  assignment  of  error  raises 
Question  of  sufficiency  of  evidence  to  sustain  findings  and  judgment. 
An  assignment  of  error  that  the  court  erred  in  finding  for  plaintiff 
in  a  case  heard  without  a  jury  goes  only  to  the  question  whether 
on  the  evidence  the  court  was  warranted  in  so  finding  the  issues 
and  in  entering  judgment  thereon. 

3.  Corporations,  §  516* — when  evidence  sufficient  to  sustain  find- 
ing that  money  was  borrowed  by  officer  for  corporation.  In  an  ac- 
tion against  a  corporation  to  recover  money  borrowed  for  its  use  by 
one  of  its  officers,  where  the  defense  was  that  the  money  was  bor- 
rowed for  the  personal  use  of  another  officer  thereof  who  was  also 
its  principal  stockholder,  a  finding  for  plaintiff  is  warranted  where 
there  is  evidence  that  such  principal  stockholder  suggested  to  the 
officer  borrowing  the  money  that  she  borrow  money  to  send  out 
solicitors  to  secure  advertising  contracts  for  a  publication  published 
by  defendant. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topie  and  section  number. 


526  Appellate  Courts  op  Illinois. 

Sargent  v.  McDonough  ft  Co.,  197  111.  App.  523. 

4.  Corporations,  5  266* — when  creditors*  rights  not  affected  by 
depositing  of  corporate  funds  in  name  of  officer  of  corporation.  The 
action  of  an  officer  of  a  corporation  in  closing  out  the  corporation's 
bank  account  and  depositing  corporation  funds  to  the  personal 
account  of  another  officer  thereof  merely  affects  the  internal  man- 
agement of  the  corporation  and  does  not  affect  the  rights  of  its 
creditors. 

5.  Corporations,  §  516* — what  weight  given  to  fact  that  officer 
made  no  entry  of  alleged  loan  on  corporate  books.  In  an  action 
against  a  corporation  to  recover  money  borrowed  by  an  officer 
thereof  for  its  use,  and  where  the  defense  is  that  such  officer  had 
no  authority  to  borrow  money  for  the  corporation,  the  fact  that 
such  officer  made  no  entry  of  the  transaction  on  the  books  of  the 
corporation  is  a  material  but  not  a  controlling  fact  which  should 
be  taken  into  consideration  in  determining  the  issues. 

6.  Corporations,  §  369* — when  liable  for  money  borrowed  by  of- 
fleer  without  authority.  Where  a  corporation  has  had  the  use  of 
money  borrowed  for  the  purpose  of  paying  its  expenses,  it  is  liable 
for  its  repayment  although  borrowed  by  one  having  no  authority  to 
borrow  it. 

7.  Corporations,  |  516* — what  weight  given  to  affidavit  by  seller 
of  stock  regarding  amount  of  indebtedness  as  against  creditors. 
Where  one  buying  a  controlling  interest  in  the  stock  of  a  corpora- 
tion takes  an  affidavit  from  his  vendor  as  to  the  amount  of  out- 
standing indebtedness  of  the  corporation  at  the  time  of  the  sale  of 
the  stock,  such  affidavit  is  not  available  as  against  creditors  unless 
such  creditors  had  knowledge  thereof,  and  then  only  as  a  material 
but  not  controlling  circumstance  affecting  the  issue. 

•So©  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  CnmalatlYe  Qaarterly. 
topic  and  section  number* 
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Elizabeth  Garmire,  Defendant  in  Error,  y.  McDonough 

&  Company,  Plaintiff  in  Error. 

Gen.  No.  20,682.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  S. 
LaBuy,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.    Reversed.    Opinion  filed  January  27,  1916. 

Statement  of  the  Case. 

Action  by  Elizabeth  Garmire,  plaintiff,  against 
McDonough  &  Company,  a  corporation,  defendant,  in 
the  Municipal  Court  of  Chicago,  to  recover  for  services 
alleged  to  have  been  performed  in  its  behalf.  To  re- 
verse  a  judgment  for  plaintiff,  defendant  prosecutes 
this  writ  of  error. 

This  action  arose  out  of  the  same  transaction  as 
Sargent  v.  McDonough  &  Co.,  ante,  p.  523,  where  the 
facts  are  more  fully  stated. 

It  appeared  that  plaintiff  was  the  wife  of  C.  0.  Gar- 
mire, former  secretary  and  treasurer  of  the  defendant 
company,  and  owner  of  twenty-four  of  the  twenty-five 
shares  of  its  stock.  One  share  seems  to  have  been  in 
the  name  of  the  plaintiff,  but  it  appeared  to  have  been 
the  property  of  her  husband.  Garmire  had  undertaken 
to  publish  an  architects'  directory,  and  up  to  the  time 
when  plaintiff's  services  are  alleged  to  have  begun, 
the  work  was  being  carried  on  by  or  through  the  de- 
fendant. The  president,  Mr.  Young,  was  at  that  time 
in  charge  of  the  proposed  directory,  and  all  moneys  col- 
lected were  deposited  to  the  credit  of  the  defendant. 
Garmire,  who  was  in  Portland,  Oregon,  wrote  the 
plaintiff  in  March,  1912,  instructing  her  to  take  charge 
of  the  directory,  receive  all  mail,  attend  to  all  cor- 
respondence, receive  all  money  and  pay  it  out,  and  to 
discharge  Young  if  he  objected.  Garmire  assured 
plaintiff  that  she  could  do  this  by  calling  a  meeting  of 
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the  company  and  voting  his  twenty-four  shares  of 
stock.  Plaintiff  thereupon  took  charge  of  the  direc- 
tory, closed  out  the  defendant 's  bank  account,  deposited 
all  moneys  received  to  the  private  account  of  Garmire, 
from  March  4,  1912,  to  December  24,  1912.  She  also 
testified  that  all  moneys  received  were  used  either  by 
her  husband  or  herself,  and  that  while  she  had  charge 
of  whatever  books  there  were,  she  never  made  entries 
indicating  that  she  was  employed  by  the  company. 
The  plaintiff  acted  under  the  authority  of  Garmire 
alone.  The  evidence  did  not  disclose  any  authority  in 
him  to  employ  any  one  on  behalf  of  the  company.  The 
record  further  disclosed  that  the  plaintiff  at  all  times 
acted  as  agent  for  Garmire  personally,  and  alone. 

In  March,  1913,  the  stock  of  the  defendant  owned  by 
plaintiff's  husband  was  purchased  by  a  third  party, 
who  did  not  know  and  could  not  have  known  that  plain- 
tiff had  any  claims  againfct  defendant. 

Mills  &  Holly,  for  plaintiff  in  error. 

Brown,  Brown  &  Brown,  for  defendant  in  error. 

Mr.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Corporations,  |  173* — when  owner  of  majority  of  stock  may 
not  hire  employees.  In  an  action  against  a  corporation  to  recover 
for  services  rendered  to  it,  where  it  appeared  that  plaintiff  was 
engaged  to  perform  the  services  sued  for  by  one  owning  all  but 
one  share  of  defendant's  stock,  but  had  no  other  authority,  held 
that  plaintiff  was  not  hired  by  any  one  having  legal  authority  to 
represent  defendant. 

2.  Corporations,  §  471* — when  recovery  only  on  implied  contract 
of  employment.  A  recovery  for  services  rendered  to  a  corporation 
without  being  hired  to  perform  such  services  by  a  person  having 
legal  authority  to  represent  the  corporation  can  only  be  had  on  an 
implied  contract  for  work  done  for  its  benefit 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  CumalntlTo  Quarterly,  ssase 
topic  ana  section  number. 
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3.  Corporations,  {  363* — when  third  person  affected  by  acts  done 
in  management  of  corporation  without  authority.  The  rule  that 
third  persons  dealing  with  a  corporation  without  knowledge  of  its 
internal  management  are  not  affected  by  acts  done  in  such  manage- 
ment, although  without  authority,  has  no  application  to  a  case 
where  the  action  is  for  services  alleged  to  have  been  rendered 
to  the  corporation  by  a  plaintiff  who  was  engaged  to  perform 
such  services  by  one  owning  all  but  one  share  of  the  stock  of  the 
corporation,  plaintiff  having  no  other  authority,  and  who,  in  ren- 
dering such  services,  conducts  the  business  of  the  corporation  as 
the  private  business  of  such  stockholder. 

4.  Assumpsit,  f  1* — what  is  nature  of  action  of.  In  actions  of 
indebitatus  assumpsit  the  law  invokes  the  fiction  of  an  implied 
promise  on  equitable  grounds  to  promote  the  ends  of  justice. 

5.  Assumpsit,  §  6* — when  does  not  lie  against  corporation.  No 
promise  by  a  corporation  can  be  implied  to  pay  for  services  as  a 
basis  for  an  action  of  indebitatus  assumpsit  rendered  to  it  by  a 
plaintiff  who  was  employed  to  render  such  services  by  one  owning 
all  but  one  share  of  the  stock  of  such  corporation,  plaintiff  having 
no  other  authority,  where  in  rendering  such  services  plaintiff  con- 
ducted the  business  of  such  corporation  as  the  private  business 
of  such  stockholder. 

6.  Corporations,  {  363* — when  not  liable  on  unauthorized  con- 
tract by  stockholder.  No  legal  or  equitable  grounds  exist  on  which 
to  support  a  Judgment  against  a  corporation  for  services  rendered 
to  it  by  a  plaintiff  who  was  engaged  to  perform  such  services  by 
one  owning  all  but  one  share  of  the  stock  of  such  corporation, 
plaintiff  having  no  other  authority,  where  in  performing  such 
services  plaintiff  conducted  the  business  of  such  corporation  as 
the  private  business  of  such  stockholder. 

•flee  IUlnolfl  Notes  Divert,  Volt.  XI  to  XV,  and  Cnmalatire  Quarterly,  mi 
tople  and  section  number. 
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Rose  Martin  Pratt,  Appellee,  y.  John  Pratt,  Jr.,  Ap- 
pellant. 

Gen.  No.  20,917.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Denis 
E.  Sullivan,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1914.  Affirmed.  Opinion  filed  January 
27,  1916. 

Statement  of  the  Case. 

Bill  for  separate  maintenance  by  Rose  Martin 
Pratt,  complainant,  against  John  Pratt,  Jr.,  defendant, 
in  the  Superior  Court  of  Cook  county.  From  a  decree 
granting  the  relief  sought,  defendant  appeals. 

The  parties  to  this  suit  were  married  on  the  26th 
day  of  October,  1912,  and  lived  together  until  the 
23rd  day  of  February,  1913. 

The  amended  bill  upon  which  the  decree  is  based  was 
filed  October  2,  1913,  and  alleged  that  complainant  at 
all  times,  while  living  with  her  husband,  faithfully  dis- 
charged her  duties  as  wife  and  treated  defendant  with 
kindness  and  consideration ;  that  defendant  at  no  time 
provided  for  complainant  a  proper  home,  but  soon  sug- 
gested that  they  live  apart,  and  provided  a  room  in 
the  home  of  defendant's  parents;  that  while  living 
there,  defendant  treated  her  with  disrespect  and  with- 
out the  consideration  due  a  wife,  and  at  all  times  com- 
pletely ignored  her,  refusing  to  speak  to  her;  that 
defendant's  acts  while  complainant  was  living  with  him 
as  his  wife  were  unendurable  and  a  menace  to  her 
health,  compelling  her  to  leave  him  on  the  23rd  of  Feb- 
ruary, 1913,  and  that  up  to  the  filing  of  this  bill  she  has 
lived  separate  and  apart  from  him;  that  when  she  in- 
formed defendant  she  intended  to  leave  him  he  stated 
that  he  was  satisfied  she  should  go  at  once ;  that  there- 
after she  endeavored  to  work,  but  owing  to  poor  health 
could  not  continue;  that  she  repeatedly  went  to  the 
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home  of  defendant  and  requested  him  to  permit  her  to 
return  and  live  with  him  and  to  provide  her  with  a 
home,  but  defendant  refused.  Then  followed  allega- 
tions that  complainant  was  physically  unable  to  con- 
tinue work,  that  she  was  without  funds  or  means  of 
support. 

Defendant  in  his  answer  categorically  denied  all  the 
charges.  On  a  final  hearing  a  decree  was  entered  find- 
ing that  complainant  was  entitled  to  the  relief  sought, 
with  thirty  dollars  per  month  alimony  and  fifty  dollars 
solicitor's  fees. 

Charles  S  Wharton,  for  appellant. 

Erwin  McDowell,  for  appellee. 

Mr.  Presiding  Justice  Pam  delivered  the  opinion  of 
the  court. 

Abstract  of  the  Decision. 

1.  Husband  and  wife,  §  217* — what  proof  necessary  to  maintain 
bill  for  separate  maintenance.  In  order  to  maintain  a  bill  for  sepa- 
rate maintenance,  it  is  necessary  to  show  that  complainant  was 
living  separate  and  apart  from  her  husband  at  the  time  (lie  bill  was 
filed,  without  fault  on  her  part 

2.  Husband  and  wife — what  rules  of  evidence  inapplicable  to 
proceeding  under  Separate  Maintenance  Act.  The  rules  as  to  the 
evidence  necessary  in  order  to  obtain  a  divorce  do  not  apply  to  a 
proceeding  under  the  Separate  Maintenance  Act  (J.  ft  A.  U  6159  et 
seq.). 

3.  Husband  and  wife,  §  268* — when  wife  not  required  to  live 
with  husband.  While  a  wife  is  not  permitted  to  leave  her  husband 
because  of  incompatibility  or  trivial  difficulties,  she  is  not  required 
to  live  with  him  If  guilty  of  conduct  endangering  her  health  or 
making  married  life  miserable  or  unendurable. 

4.  Husband  and  wife,  §  216* — how  word  "fault"  in  Separate 
Maintenance  Act  construed.  The  word  "fault"  as  used  in  section 
1  of  the  Separate  Maintenance  Act  (J.  ft  A.  1  6159)  means  a  volun- 
tary consenting  to  the  separation  of  the  husband  and  wife,  or  such 
failure  of  duty  or  misconduct  on  the  part  of  the  wife  as  "materially 
contributes  to  the  disruption  of  the  marital  relation." 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
tople  and  section  number. 
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6.  Husband  and  wire,  §  217* — when  wife  living  separate  and 
apart  from  husband  without  fault  on  her  part.  Even  though  a  wife 
leaves  her  husband  without  being  warranted  in  doing  so,  yet  if 
afterwards  she  requests  to  be  permitted  to  return  and  live  with 
him,  and  he  refuses,  the  wife  is  thereafter  considered  as  Hying 
separate  and  apart  without  fault  on  her  part,  within  the  meaning 
of  section  1  of  the  Separate  Maintenance  Act  (J.  &  A.  1  6159). 

6.  Husband  and  wife,  §  264* — when  evidence  sufficient  to  sus- 
tain finding  that  conduct  of  husband  calculated  to  force  wife  to 
leave.  In  a  bill  for  separate  maintenance,  where  the  evidence  was 
conflicting,  but  where  there  was  evidence  that  the  home  provided 
by  defendant  was  inadequate  and  the  environment  disturbing  and 
unpleasant  to  complainant,  evidence  held  to  warrant  an  inference 
that  the  conduct  of  defendant  was  calculated  to  force  complainant 
to  leave  him,  it  also  appearing  that  after  leaving  defendant  com- 
plainant frequently  requested  defendant  to  permit  her  to  return 
to  his  home,  but  defendant  refused. 

7.  Evidence,  ft  476* — when  weight  not  determined  by  number  of 
witnesses.  The  number  of  witnesses  testifying  on  eqch  side  of  the 
case  is  not  alone  determinative  of  the  question  of  the  preponder- 
ance of  the  evidence. 

8.  Appeal  and  error,  §  1395* — when  finding  in  chancery  case  not 
reversed  on  appeal.  The  rule  applicable  to  trials  by  jury,  that  re- 
versals on  the  ground  that  the  verdict  is  against  the  weight  of  the 
evidence  are  only  authorized  where  the  error  is  clear  and  palpable, 
applies  equally  to  findings  in  cases  in  chancery  where  the  evi- 
dence is  conflicting  and  the  witnesses  have  been  examined  orally  in 
court 

9.  Appeal  and  error,   g  1395* — when  finding  in  chancery  case 
*not  reversed  on  appeal.    The  rule  that  a  finding  in  a  chancery  case, 

where  the  evidence  is  conflicting  and  the  witnesses  are  examined 
orally  in  court,  will  not  be  reversed  unless  clearly  and  palpably 
against  the  weight  of  the  evidence  is  just,  where  the  evidence  be- 
lieved warrants  the  decree,  since  the  chancellor  has  opportunity 
of  observing  the  witnesses  while  testifying,  and  thus  has  facilities 

i 

of  great  importance  in  determining  the  weight  and  credibility  of 
the  evidence  which  are  not  possessed  by  a  reviewing  court 

10.  Appeal  and  error,  §  1387* — how  court  of  review  may  deter- 
mine whether  finding  against  weight  of  evidence.  A  court  of  review 
in  determining  whether  a  finding  is  clearly  and  manifestly  against 
the  weight  of  the  evidence  can  only  follow  the  words  of  the  wit- 
nesses as  transcribed  in  the  record,  knowing  that  some  of  the 
evidence  is  always  lost  in  transcription. 

11.  Husband  and  wife,  §  264* — when  evidence  sufficient  to  sus- 

•See  Illinois  Notes  Digest,  Vol..  XI  to  XV,  and  Cumulatrro  Quarterly,  mm 
topic  and  section  number. 
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tain  finding  that  wife  living  apart  from  husband  without  fault  of 
her  own.  In  a  bill  for  separate  maintenance,  where  the  evidence 
was  conflicting,  a  decree  finding  that  complainant  at  the  time  the 
hill  was  filed  was  living  separate  and  apart  without  fault  of  her 
own,  held  not  clearly  and  manifestly  against  the  weight  of  the  evi- 
dence. 


Leopold  Nathan,  Appellant,  v.  Harry  M.  Brown,  Ap- 
pellee. 

Gen.  No.  20,969.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John  P. 
McGoobty,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Affirmed.  Opinion  filed  January  27, 
1916. 

Statement  of  the  Case. 

Bill  by  Leopold  Nathan,  complainant,  against  Harry 
M.  Brown,  defendant,  in  the  Superior  Court  of  Cook 
county,  praying  for  the  construction  and  reformation 
of  a  written  agreement,  for  an  injunction  against  the 
prosecution  of  certain  suits  at  law,  and  for  other  re- 
lief. From  a  decree  in  favor  of  defendant,  complainant 
appeals. 

The  bill  alleged  that  the  complainant  had  been  en- 
gaged in  the  real  estate  business  for  many  years  and 
that  in  connection  therewith  he  had  been  conducting  a 
real  estate  business  under  the  name  of  Local  Improve- 
ment and  Taxpayers  Association  (not  incorporated) ; 
that  he  had  known  the  defendant  prior  to  July  1,  1908 ; 
that  on  July  23,  1908,  complainant  and  defendant  en- 
tered into  a  written  partnership  agreement,  in  part  as 
follows,  namely: 

"The  parties  have  hereby  further  agreed  to  engage 
in  the  real  estate  business. 
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"On  any  business  done,  in  real  estate  transactions 
and  in  any  other  business  said  firm  shall  agree  to  en- 
gage in  under  contracts  signed  after  this  date  the  prof- 
its shall  be  divided  by  the  parties  hereto  share  and 
share  alike. 

"All  expenses  and  losses  shall  be  paid  by  both  par- 
ties hereto  share  and  share  alike. 

"The  said  L.  Nathan  is  to  pay  any  and  all  debts 
heretofore  contracted  by  the  said  Local  Improvement 
Tax  Payees  Ass  'n.  The  said  Harry  M.  Brown  having 
this  day  paid  to  the  said  L.  Nathan  the  sum  of  Two 
Hundred  Fifty  ($250.00)  Dollars,  the  receipt  of  which 
is  hereby  acknowledged  for  an  undivided  one-half  (V2) 
interest  in  and  to  the  office  fixtures  now  in  said  office 
and  owned  by  the  said  L.  Nathan,  and  the  good  will  of 
said  business. 

"This  contract  to  be  in  force  for  a  term  of  three  (3) 
years  from  this  date,  unless  dissolved  by  mutual  con- 
sent." 

That  afterwards  the  business  was  conducted  as  a 
copartnership;  that  the  partnership  continued  until 
about  May  25,  1910,  during  which  time  all  profits  were 
divided  according  to  agreement ;  that  on  May  25,  1910, 
they  agreed  in  writing  to  dissolve  partnership,  as  fol- 
lows: 

"Dissolution  of  Co-partnership. 

"Whereas  articles  of  co-partnership  was  entered  in- 
to on  the  23rd  day  of  July,  1908,  by  and  between  Leo- 
pold Nathan  and  Harry  M.  Brown;  and 

"Whereas  the  said  Nathan  and  Brown  have  mutual- 
ly agreed  to  dissolve  this  co-partnership  by  mutual 
consent : 

"It  is  hereby  stipulated  and  agreed  that  all  the  as- 
sets of  any  kind  and  nature,  all  outstanding  accounts, 
office  fixtures,  etc.,  and  the  good  will  of  said  business 
shall  be  the  property  of  said  L.  Nathan  for  his  own 
use  and  behoof  forever; 

"The  said  Leopold  Nathan  agreed  to  assume  and  to 
pay  all  liabilities  of  said  firm,  and  for  and  in  considera- 
tion of  all  interests  in  said  firm  heretofore  owned  by 
the  said  Harry  M.  Brown  the  said  L.  Nathan  hereby 
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agrees  to  pay  to  said  Harry  M.  Brown  Twenty -five 
($25)  Dollars  per  week  commencing  on  the  28th  day 
of  May,  1910,  until  the  Thirty-first  day  of  December, 
1910;  the  said  Harry  Brown  in  lien  of  this  agreement 
to  give  snch  services  as  he  may  be  able  to  give  until 
said  last  named  date. 

"  Dated  at  Chicago  this  25th  day  of  May,  1910. 

Leopold  Nathan, 
Harry  M.  Brown.' ' 

The  bill  further  alleged  that  the  defendant,  in  ac- 
cordance with  the  dissolution  agreement,  was  to  enter 
and  continue  in  complainant's  employ  until  December 
31,  1910,  at  a  salary  of  $25  per  week,  devoting  all  his 
time  and  energy  to  the  promotion  of  said  business ;  that 
the  defendant  continued  in  complainant's  employ  until 
July  1,  1910,  when  he  was  injured,  up  to  which  time 
he  was  paid  a  salary  of  $25  per  week ;  that  thereafter 
the  defendant  rendered  no  service. 

The  bill  further  sets  forth  that  in  October  the  de- 
fendant brought  suit  against  the  complainant  in  the 
Municipal  Court  for  the  sum  of  $350,  being  the  amount 
alleged  to  be  due  from  July  1st  to  October  10th  under 
the  dissolution  agreement;  that  on  November  9,  1910, 
the  defendant  sued  out  an  attachment  in  aid  of  his 
suit  at  law  which  he  caused  to  be  levied  upon  the  real 
estate  of  the  complainant,  and  that  the  defendant  had 
otherwise  attempted  to  harass  and  injure  complainant 
in  his  business  and  threatened  to  file  additional  suits 
from  time  to  time  until  complainant  should  pay  him 
the  sum  of  $350,  and  continued  to  pay  him  at  the  fur- 
ther rate  of  $25  per  week  from  said  October  27th  to 
December  31st,  although  he  had  been  well  able  to  attend 
to  business  had  he  been  so  inclined,  and  that  defendant 
had  informed  complainant  that  he  did  not  intend  to  re- 
turn or  to  perform  any  further  service  for  complainant. 

The  bill  further  alleged  that  the  dissolution  agree- 
ment was  ambiguous  and  capable  of  more  than  one 
construction. 

Then  followed  the  prayer  that  the  dissolution  agree- 
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.ment  be  construed  so  as  to  express  the  actual  under- 
standing of  the  parties,  and  that  any  and  all  liabilities 
of  complainant,  if  any,  be  adjusted  and  adjudicated, 
and  asking  for  any  injunction  restraining  the  defend- 
ant from  further  prosecuting  the  suit  brought  by  him 
in  the  Municipal  Court  of  Chicago,  and  to  enjoin  him 
from  instituting  or  prosecuting  any  further  proceed- 
ings. 

On  December  5,  1910,  an  injunction  was  issued  as 
prayed.  On  December  12,  1910,  the  appearance  of  the 
defendant,  by  his  solicitors,  was  filed  and  on  December 
13,  1910,  on  motion  of  defendant's  solicitors  the  in- 
junction was  dissolved  and  defendant  allowed  to  file 
suggestion  of  damages  within  five  days. 

On  December  19,  1910,  suggestion  of  damaged  was 
filed  by  the  defendant. 

On  November  1,  1911,  defendant  filed  his  answer,  by 
which  defendant  denied  all  the  allegations  in  the  com- 
plaint, save  those  as  to  entering  into  the  partnership 
agreement  and  also  the  agreement  of  the  dissolution 
of  said  partnership.  He  admitted  further  the  begin- 
ning of  the  suit  in  the  Municipal  Court  against  com- 
plainant and  the  attachment  suit  in  aid  thereof. 

To  this  answer  the  complainant  filed  a  general  rep- 
lication on  October  16, 1913. 

On  November  22, 1913,  a  stipulation  was  entered  into 
that  the  hearing  on  the  suggestion  of  damages  in  said 
cause  be  placed  on  the  contested  motion  calendar  for 
December  13,  1913. 

On  May  29,  1914,  the  court  entered  the  following 
decree : 

"This  cause  having  come  on  to  be  heard,  upon  the 
bill  of  complaint  herein  and  the  answer  thereto  of  the 
defendant  and  the  stipulation  of  the  parties  by  their 
respective  solicitors  in  open  court,  and  the  court  hav- 
ing heard  the  evidence,  both  oral  and  documentary  and 
the  same  having  been  argued  by  counsel  for  the  re- 
spective parties  and  the  court  being  fully  advised  in  the 
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premises  doth  find  that  it  has  jurisdiction  both  of  the 
subject-matter  and  of  the  parties,  that  the  said  parties 
had  entered  into  a  contract  of  dissolution  as  set  out 
in  complainant's  bill  of  complaint  and  that  as  a  result 
of  said  contract  there  is  due  to  the  defendant  the  sum 
of  Three  Hundred  Fifty  ($350.00)  Dollars  which  in- 
cludes not  only  the  amount  accrued  at  the  date  of  the 
filing  of  the  bill  herein  but  all  amounts  accrued  and  to 
accrue  thereafter  under  said  contract. 

"The  court  further  finds  that  there  is  due  to  de- 
fendant for  wrongful  issuance  of  writ  of  injunction 
herein  the  further  sum  of  $100. 

"It  is  therefore  ordered,  adjudged  and  decreed  that 
the  said  defendant  do  have  and  recover  from  the  said 
complainant  the  sum  of  $450  together  with  all  costs 
which  said  defendant  has  paid  on  account  of  said 
cause. ' ' 

• 

Morton  T.  Culver,  for  appellant. 
Bauer  &  Donoghue,  for  appellee. 

Mr.  Presiding  Justice  Pam  delivered  the  opinion  of 
the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  error,  f  1347* — when  presumed  that  no  certificate 
of  evidence  was  filed.  Where  on  appeal  the  praecipe  of  the  record 
shows  that  the  clerk  was  asked  to  prepare  a  complete  transcript 
of  the  record  in  the  cause  appealed,  and  where  the  clerk  certifies 
that  the  record  presented  is  as  requested  in  the  praecipe,  it  will  be 
presumed  that  no  certificate  of  evidence  was  ever  filed  in  the  cause, 
none  appearing  in  such  record. 

2.  Equity,  $  553* — when  decree  sustained.  A  decree  not  sup- 
ported by  findings  of  fact  set  forth  therein  or  by  a  certificate  of 
evidence  is  none  the  less  properly  made  if  the  bill  and  answer  set 
forth  sufficient  facts  to  warrant  such  decree. 

3.  Partnership,-  §  74* — when  agreement  for  dissolution  of  part* 
nership  construed  as  agreement  to  pay  stipulated  sums  for  inter- 
est in  business.    An  agreement  for  the  dissolution  of  a  partnership 


'See  Illinois  Note*  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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providing  that  all  partnership  assets  were  to  belong  to  complainant 
and  all  partnership  liabilities  paid  by  him  and  "for  and  in  con- 
sideration of  all  interests  in  said  firm  owned  by"  defendant,  com- 
plainant "agrees  to  pay  to"  defendant  "twenty-five  ($25.00)  dollars 
per  week"  between  named  dates,  defendant  to  "give  such  services  as 
he  may  be  able  to  give  until  such  last  named  date,"  held  to  be  con- 
strued as  an  agreement  to  pay  the  amounts  named  in  consideration 
of  defendant's  interest  in  the  partnership,  and  not  as  obligating 
defendant  to  render  services  for  which  he  was  to  be  paid  $25  a 
week. 

4.  Reformation  of  instruments,  §  2* — when  agreement  not  am- 
biguous so  as  to  require  reformation.  In  a  bill  to  reform  a  written 
agreement  on  the  ground  that  it  did  not  express  the  true  intent 
of  the  parties,  agreement  examined  and  held  not  to  require  refor- 
mation, on  the  ground  of  ambiguity. 

5.  Partnership,  §  425* — when  finding  sustained  by  record.  In  a 
bill  praying  inter  alia  that  all  liabilities  of  complainant  to  defend- 
ant as  partners  be  adjusted,  where  the  record  showed  that  com- 
plainant made  a  valid  agreement  to  pay  defendant  $25  each  week 
from  May  28th  to  December  31st  of  a  certain  year,  which  agree- 
ment was  not  performed,  a  finding  for  defendant  for  $350  held  war- 
ranted by  the  record. 

6.  Appeal  and  error,  §  1258* — when  error  in  finding  not  available 
to  complainant.  A  complainant  in  a  chancery  suit  cannot  complain 
that  the  court  erroneously  found  against  him  in  a  less  sum  than 
warranted  by  the  record,  as  such  action  was  favorable  to  his  in- 
terest. 

7.  Appeal  and  error,  §  1079*-s-when  error  in  finding  not  available 
to  defendant.  A  defendant  in  a  chancery  suit  in  whose  favor  the 
court  has  found  in  a  less  sum  than  warranted  by  the  record  cannot 
complain  of  the  error  where  such  party  has  not  assigned  a  cross- 
error. 

8.  Injunction,  §  262* — when  temporary  injunction  properly 
dissolved.  A  temporary  injunction  restraining  defendant  from 
prosecuting  an  action  at  law  is  properly  dissolved  where  it  appears 
that  such  action  was  based  on  a  sufficient  cause  of  action. 

9.  Injunction,  §  386* — when  finding  sufficient  as  basis  for  decree 
for  damages.  A  finding  in  a  final  decree  that  a  certain  sum  was 
due  defendant  for  the  wrongful  issuance  of  an  injunction  is  a  suffi- 
cient'finding  of  fact  on  which  to  base  a  decree,  adding  the  amount 
to  the  amount  of  defendant's  damages,  although  the  record  does 
not  show  any  evidence  on  which  such  finding  was  based,  it  appear- 
ing from  the  record  that  the  injunction  was  issued  and  dissolved 
and  that  a  suggestion  of  damages  was  filed. 


•Sec  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
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James  A.  Hickey,  Appellee,  v.  Edwin  L.  Reed  &  Com- 
pany, Appellant. 

Gen.  No.  20,254.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  S. 
LaBuy,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.     Affirmed.    Opinion  filed  January  27,  1916. 

Statement  of  the  Case. 

Action  by  James  A.  Hickey,  plaintiff,  against  Edwin 
L.  Reed  &  Company,  defendant,  in  the  Municipal 
Court  of  Chicago,  to  recover  on  a  written  contract 
whereby  defendant  hired  plaintiff  to  go  to  Indian- 
apolis to  work  for  a  street  car  company  during  the 
continuance  of  a  strike  there.  To  reverse  a  judgment 
for  plaintiff,  defendant  prosecutes  this  writ  or  error. 

The  contract  provided  that  he  was  to  receive  three 
dollars  ar  day,  board,  lodging  and  transportation.  Ap- 
parently the  men  taken  to  Indianapolis  merely  re- 
ported for  work  and  were  ready  to  take  out  cars  when 
ordered.  It  was  admitted  that  plaintiff  reported  Sat- 
urday and  Sunday  after  arriving  in  Indianapolis.  The 
defendant's  assistant  superintendent  testified  that  he 
discharged  plaintiff  next  day,  and  is  corroborated  by 
other  employees  of  the  defendant.  Plaintiff  testified 
that  he  reported  every  day  during  the  strike,  and  was 
regularly  checked,  and  is  corroborated  by  one  fellow- 
employee.  Defendant's  superintendent  testified  that 
beginning  with  Monday,  no  check  mark  appeared  after 
plaintiff's  name;  that  a  cross  was  then  placed  after 
plaintiff's  name,  and  the  notation  "open  number." 
The  timekeeper  testified  that  an  employee  was  checked 
when  he  presented  his  card ;  that  the  sheets  offered  in 
evidence  were  carbons  of  the  originals ;  that  the  checks 
were  not  put  on  the  sheets  before  the  parties  came  to 
the  barn;  and  that  where  a  man  did  not  report,  a 
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cross  was  placed  after  his  name.  Examination  of  the 
carbon  sheets  showed  that  plaintiff  was  regularly 
checked  each  day  in  identically  the  same  manner  as 
pther  employees.  A  vertical  mark  appeared  through 
these  check  marks,  and  the  notation  "open  number" 
appeared  in  lead  pencil.  The  vertical  marks  did  not 
appear  to  be  made  by  an  impression  through  the  car- 
bon paper,  but  to  have  been  made  some  time  after  the 
original  entry. 

Gabdner,  Foote  &  Burns,  for  appellant;  Orville 
J.  Taylor,  Jr.,  of  counsel. 

Thomas  F.  Dow,  for  appellee. 

Mr.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

■ 

Abstract  of  the  Decision. 

1.  Contracts,  {  387* — when  evidence  sufficient  to  sustain  finding 
as  to  performance  of  contract  for  personal  services.  In  an  action  to 
recover  under  a  written  contract  whereby  defendant  employed 
plaintiff  to  go  to  Indianapolis  to  work  for  a  street  car  company 
during  a  strike,  defendant  claimed  plaintiff  was  discharged  two 
days  after  arriving  at  Indianapolis,  but  plaintiff  claimed  that  he 
reported  for  work  every  day  during  the  continuance  of  the  strike 
and  was  checked  by  defendant's  timekeeper,  and  defendant  intro- 
duced carbon  copies  of  its  time  sheets  which  showed  that  plaintiff 
was  checked  each  day,  as  were  other  employees,  but  a  vertical 
mark  appeared  through  the  check  marks  on  the  time  sheets  and  the 
notation  "open  number"  appeared  opposite  plaintiff's  name  in  pencil, 
and  examination  of  the  sheets  showed  that  the  vertical  marks  were 
not  made  by  an  impression  through  the  carbon  paper  but  were 
made  some  time  afterwards,  held  that  the  sheets  tended  to  corrobo- 
rate plaintiff's  claim. 

2.  Contracts,  |  384* — when  evidence  sufficient  to  sustain  judg- 
ment for  expenses  incurred  under  contract.  In  an  action  to  recover 
on  a  written  contract  whereby  defendant  employed  plaintiff  to  go 
to  a  distant  city  to  work  for  a  street  car  company  during  a  strike, 
such  contract  providing  that  plaintiff  Bhould  receive  board,  lodging 
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and  transportation  in  addition  to  his  wages,  a  judgment  for  plain- 
tiff for  the  expense  incurred  in  furnishing  his  own  board  and 
lodging  while  working  under  the  contract  held  not  manifestly 
against  the  weight  of  the  evidence,  which  was  conflicting  as  to 
whether  defendant  furnished  suitable  board  and  lodging  as  required 
by  the  contract. 

3.  Evidence,  |  139* — when  parol  evidence  admissible  to  show 
terms  of  written  contract  not  produced.  It  is  not  error  to  admit 
parol  evidence  of  the  terms  of  a  written  contract  in  the  possession 
of  defendant  where  proper  notice  was  served  to  produce  it  at  the 
trial,  and  where  at  the  time  of  the  admission  of  the'parol  evidence 
such  notice  had  not  been  complied  with. 


Albert  Lang,  Individually  and  as  Trustee,  Appellee, 
v.  Jane  A.  Pettis  et  al.,  on  appeal  of  William  Pet- 
tis, Appellant. 

Gen.  No.  21,849. 

1.  Appeal  and  error,  f  1751* — when  copies  of  record  of  judgment 
must  be  filed  to  prevent  affirmance  of  judgment  or  dismissal  of 
appeal.  Section  100  of  the  Practice  Act  (J.  ft  A.  H  8637),  providing 
that  where  on  appeal  copies  of  the  record  of  judgment  are  not  filed 
as  required  by  the  section  the  judgment  appealed  from  shall  be 
affirmed  or  the  appeal  dismissed  on  the  filing  by  appellee  of  the 
certificate  of  the  clerk,  applies  exclusively  to  appeals  from  final 
judgments  and  has  no  application  or  reference  to  appeals  from 
interlocutory  orders  or  decrees. 

2.  Appeal  and  error,  f  270* — how  appeals  from  interlocutory 
orders  or  decrees  governed.  Appeals  from  interlocutory  orders  or 
decrees  are  exclusively  governed  by  section  123  of  the  Practice 
Act  (J.  ft  A.  J  8661). 

3.  Appeal  and  error — when  short  record  filed  by  appellee  as 
basis  for  motion  to  dismiss  appeal  will  be  stricken.  A  short  record 
filed  by  appellee  in  the  Appellate  Court  for  the  purpose  of  moving 
to  dismiss  the  appeal  will  be  stricken,  whether  the  decree  appealed 
from  be  interlocutory  or  final,  where  it  appears  that  the  short 
record  was  filed  before  the  expiration  of  the  time  allowed  for  per- 
fecting an  appeal  from  a  final  judgment 

•See  minol*  Note*  Digest,  Volt.  XI  to  XV,  and  Cumulative  Qmarterij, 
topic  and  section  number. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jesse 
A.  Baldwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1915.  Appellee's  short  record  stricken 
from  the  docket    Opinion  filed  January  27,  1916. 

William  Pettis  and  Charles  A.  Fitch,  for  ap- 
pellant. 

Ellis  &  Lewis,  for  appellee. 

Mb.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

This  matter  comes  up  on  the  motion  of  appellee  to 
dismiss  this  appeal  for  failure  to  file  a  complete  record 
in  apt  time.  It  appears  from  the  short  record  filed  that 
an  order  was  entered  in  the  Circuit  Court  of  Cook 
county  on  the  chancery  side  in  a  cause  entitled,  "Al- 
bert Lang,  Individually  and  as  Trustee,  vs.  Jane  A. 
Pettis,  et  al.,"  by  which  it  was  decreed  that  the  de- 
fendant, William  Pettis,  vacate  a  portion  of  the 
premises  involved  in  the  cause,  and  that  a  writ  of 
assistance  be  entered  forthwith  directed  to  the  sheriff, 
commanding  him  to  oust  said  Pettis,  and  place  the  re- 
ceiver in  possession  thereof,  from  which  order  said 
William  Pettis  appealed  to  this  court ;  that  on  the  24th 
day  of  March,  said  Pettis  filed  his  appeal  bond. 
October  1,  1915,  this  short  record  was  filed  by  the  ap- 
pellee for  the  purpose  of  moving  the  dismissal  of 
the  appeal  on  the  ground  that  it  was  an  interlocutory 
appeal,  and  no  complete  record  had  been  filed  in  this 
court  within  the  sixty  days  allowed  by  the  statute. 
There  is  a  fatal  objection  to  appellee's  motion. 
There  is  no  provision  in  the  statute  which  permits  the 
filing  of  a  short  record  for  the  purpose  of  dismissing 
an  appeal,  except  in  case  of  failure  to  file  copies  of 
records  of  judgments,  orders  and  decrees  appealed 
from  within  the  time  prescribed  by  section  100  of  the 
Practice  Act  (J.  &  A.  fl  8637),  which  relates  exclusive- 
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ly  to  appeals  from  final  judgments.  The  language  of 
the  provision  is  very  explicit:  "If  copies  of  the  rec- 
ord of  judgments,  orders  and  decrees  appealed  from 
shall  not  be  filed  within  the  time  above  allowed' '  (i.  e. 
by  the  second  day  of  the  appropriate  term),  "and  ap- 
pellees shall  thereafter  file  in  said  Supreme  or  Appel- 
late Court,  as  the  case  may  be,  the  certificate  of  the 
clerk,  *  *  *  the  court  shall  affirm  the  judgment  or 
dismiss  the  appeal  as  for  want  of  prosecution. ' ' 

This  provision  by  its  terms  refers  exclusively  to  ap- 
peals from  final  judgments  and  decrees,  and  has  no 
application  or  reference  to  appeals  from  interlocutory 
orders  or  decrees  which  are  governed  by  section  123 
(J.  &  A.  fl  8661).  There  is,  moreover,  a  very  sound 
reason  for  the  distinction  which  the  Legislature  has 
made.  Appeals  from  final  judgments  stay  the  enforce- 
ment of  the  judgment;  appeals  from  interlocutory 
orders  do  not.  It  therefore  follows  that  if  an  appeal 
from  an  interlocutory  order  is  not  perfected,  the  ap- 
pellee is  in  no  way  harmed.  If  appellee  is  correct  in 
concluding  that  the  order  appealed  from  was  an  inter- 
locutory order,  there  was  nothing  in  the  statute  which 
authorized  him  to  file  a  short  record  and  move  the  dis- 
missal of  the  appeal.  If,  on  the  other  hand,  the  or- 
der appealed  from  was  a  final  order,  appellees'  action 
in  filing  such  short  record  October  1,  1915,  was  not 
justified,  because  appellant's  time  to  file  his  record 
had  not  then  expired.  Appellant  did,  moreover,  file  his 
short  record  on  or  before  the  second  day  of  the  term, 
and  that  cause,  No.  21,903,  is  still  undisposed  of.  The 
court  will,  therefore,  on  its  own  motion,  strike  from 
the  docket  the  short  record  filed  by  appellee  as  No.  21,- 
849. 

Appellees'  short  record  stricken  from  the  docket. 
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A.  M.  Todd,  Defendant  in  Error,  v.  Chicago  City  Bail- 
way  Company,  Defendant  in  Error.  Auto  Taxi- 
cab  Company,  Plaintiff  in  Error. 

Gen.  No.  20,440.    (Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Lockwood 
Honore,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Affirmed.  Opinion  filed  January  27, 
1916.    Rehearing  denied  February  9,  1916. 

Statement  of  the  Case. 

Action  by  A.  M.  Todd,  plaintiff,  against  the  Chicago 
City  Railway  Company  and  the  Auto  Taxicab  Com- 
pany, defendants,  in  the  Circuit  Court  of  Cook  county, 
to  recover  for  personal  injuries.  To  reverse  a  judg- 
ment for  plaintiff,  defendant  Auto  Taxicab  Company 
prosecutes  this  writ  of  error. 

About  midnight,  September  11, 1911,  plaintiff  entered 
a  taxicab  of  the  defendant  Auto  Taxicab  Company 
at  the  Illinois  Athletic  Club  in  Chicago,  and  instructed 
the  driver  to  take  him  to  the  Lake  Shore  station.  The 
driver  proceeded  south  on  Michigan  avenue,  and  then 
turned  west  on  Jackson  boulevard.  While  crossing 
State  street,  two  blocks  west  of  Michigan  avenue,  the 
taxicab  collided  with  a  southbound  street  car.  The 
plaintiff  was  cut  about  the  head,  severing  an  artery 
in  the  region  of  the  temple.  He  was  taken  back  to 
the  Athletic  Club,  where  he  received  medical  attention. 
He  stayed  at  the  club  that  night,  the  next  day  and 
night,  and  the  next  day,  against  the  advice  of  his  phy- 
sician, he  went  to  Atlantic  City,  and  later  came  back 
to  Chicago.  He  was  a  traveling  salesman  earning 
more  than  $10,000  per  year.  He  was  unable  to  work 
for  more  than  three  months  after  the  accident. 

rShe  action  was  tried  by  jury  which  found  the  Chi- 
cago City  Railway  Company  not  guilty,  and  returned 
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a  verdict  against  the  other  defendant.  In  the  Appel- 
late Court  the  death  of  plaintiff  was  suggested  and  his 
administrator  was  there  substituted  on  motion. 

LsBosky  &  Gladstone,  for  plaintiff  in  error. 

Henby  M.  Hagan,  for  defendant  in  error. 

Mb,  Justice  O'Connob  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Automobiles  and  gabages,  §  3* — when  instruction  on  case  to 
be  exercised  by  toxical)  company  in  conveyance  of  passengers  erro- 
neons.  In  an  action  to  recover  for  personal  injuries  sustained  while 
riding  in  defendant's  taxicab  as  a  result  of  the  collision  between 
it  and  a  street  car,  an  instruction  that  the  driver  of  the  taxicab 
is  not  required  to  anticipate  anything  not  reasonably  to  be  antici- 
pated by  him  is  properly  refused,  the  driver  being  required  in  such 
case,  with  reference  to  his  passenger,  to  exercise  a  high  degree  of 
care  in  safeguarding  such  passenger,  and  it  is  not  enough  that 
at  the  time  of  the  collision  the  driver  was  in  the  exercise  of  ordi- 
nary care. 

2.  Negligence,  §  218* — when  instruction  properly  refused  as 
assuming  facts.  In  an  action  to  recover  for  personal  injuries  it  is 
proper  to  refuse  an  instruction  tiiat  plaintiff  could  not  recover  for 
injury  or  disability  resulting  from  want  of  proper  care  after  his 
injury  which  aggravated  his  condition  by  failing  to  observe  the 
instructions  of  his  physician,  such  instruction  being  bad  as  assum- 
ing that  plaintiff  had  done  something  aggravating  his  condition, 
thereby  invading  the  province  of  the  jury. 

3.  Automobiles  and  gabages,  §  3* — when  instruction  as  to  right 
of  driver  of  taxicab  to  assume  that  street  car  would  stop  erroneous. 
In  an  action  to  recover  for  personal  injuries  sustained  while  riding 
in  defendant's  taxicab  as  a  result  of  a  collision  between  the  taxicab 
and  a  street  car,  it  is  proper  to  refuse  an  instruction  that  the 
driver  had  a  right  to  assume  that 'the  street  car  would  stop  as 
required  by  an  ordinance  but  not. adding  "in  the  absence  of  some 
warning  or  evidence  to  the  contrary,"  such  qualification  being  neces- 
sary to  correctness  of  the  instruction. 

•See  nilnets  Note*  Dfgert,  Vol*.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  aad  section  Lumber. 
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4.  Trial,  §  91* — when  objection  to  evidence  limited  to  grounds 
specified.  A  question  to  a  medical  expert  objected  to  in  the  trial 
court  on  the  ground  that  it  was  not  a  proper  hypothetical  question 
cannot  be  objected  to  on  the  review  as  calling  for  an  answer  in- 
vading the  province  of  the  Jury,  an  objection  to  evidence  being 
limited  to  the  grounds  specified  and  not  covering  other  grounds  not 
specified. 

5.  Appeal  and  error,  §  384* — when  objection  cannot  be  made  on 
review.    An  objection  cannot  be  made  for  the  first  time  on  review. 

6.  Evidence,  §  410*— when  expert  may  give  opinion  whether  in- 
jured  person's  condition  result  of  injury.  Where  there  is  no  dispute 
as  to  the  manner  in  which  plaintiff  was  injured,  and  the  question 
is  whether  plaintiff's  condition  at  a  subsequent  time  was  the  result 
of  the  injury,  a  question  to  a  medical  expert  calling  for  an  opinion 
on  such  question  and  an  answer  giving  such  opinion  are  properly 
permitted. 

7.  Automobiles  and  garages,  §  3* — when  evidence  as  to  observ- 
ance of  ordinance  by  taxicab  driven  prior  to  injury  inadmissible. 
In  an  action  to  recover  for  personal  injuries  sustained  while  rid- 
ing in  defendant's  taxicab  as  a  result  of  a  collision  between  the 
taxicab  and  a  street  car,  evidence  of  the  practice  of  the  driver  of 
the  taxicab  prior  to  the  accident  as  to  observance  of  an  ordinance 
is  properly  excluded,  the  only  proper  inquiry  in  such  case  being 
what  the  driver  did  at  the  time  and  place  of  the  accident,  and  it 
being  immaterial  what  he  did  at  other  times. 

8.  Statute  of  limitations,  §  108* — when  must  be  pleaded  to  be 
available  as  defense.  A  defendant  who  does  not  plead  the  statute 
of  limitations  to  additional  counts  filed  by  plaintiff  by  leave  of 
court  cannot  complain  that  such  counts  set  up  causes  of  action 
differing  from  that  alleged  in  the  original  declaration,  and  that 
such  causes  of  action  are  barred  by  the  statute,  the  only  way  to 
raise  such  question  in  such  case  being  by  a  plea  of  the  statute. 

9.  Judgment,  §  216* — when  motion  in  arrest  of  judgment  not 
proper  to  reach  defects  in  declaration.  In  an  action  to  recover  for 
personal  injuries,  a  motion  in  arrest  of  judgment  on  the  ground 
that  the  declaration  alleged  a  higher  degree  of  care  to  rest  on  de- 
fendant than  that  required  by  law  is  properly  denied  where  defend- 
ant requested  no  instructions  embodying  its  view  of  the  law,  the 
proper  method  to  raise  such  question  being  by  special  demurrer. 

10.  Pleading,  $  466* — when  declaration  sufficient  after  verdict. 
After  verdict  all  that  is  required  is  that  the  declaration  be  sufficient 
to  sustain  a  Judgment  for  plaintiff. 

11.  Damages,  §  115* — when  damages  for  personal  injuries  not 
excessive.    In  an  action  to  recover  for  personal  injuries,  where  it 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  mad  Cumulative  Quarterly,  same 
topic  and  section  number.' 
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appeared  that  prior  to  the  accident  plain tifTs  earnings  averaged 
nearly  $1,000  a  month,  a  verdict  for  plaintiff  for  $2,600  held  not 
excessive,  it  also  appearing  that  plaintiff  was  unable  to  work  for 
more  than  three  months  after  the  accident  and  suffered  great  pain. 


Dravo  Boyle  Company,  Defendant  in  Error,  y.  Sulz- 
berger &  Sons  Company,  Plaintiff  in  Error. 

Gen.  No.  20,655.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edmund  K. 
Jabecki,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Affirmed.  Opinion  filed  January  27, 
1916. 

Statement  of  the  Case. 

Action  by  the  Dravo  Doyle  Company,  a  corporation, 
against  Sulzberger  &  Sons  Company,  a  corpora- 
tion, defendant,  in  the  Municipal  Court  of  Chicago,  to 
recover  a  balance  due  on  the  purchase  price  for  turbine 
gears  sold  and  delivered  to  defendant.  To  reverse  a 
judgment  for  plaintiff,  defendant  prosecutes  this  writ 
of  error. 

For  some  time  prior  to  June,  1912,  the  defendant 
operated  a  steam  turbine  at  its  plant  in  the  Chicago 
stockyards,  and  purchased  from  the  plaintiff  certain 
gears  to  be  used  with  the  turbine. 

It  appeared  that  the  gears  were  ordered  in  June, 
1912,  delivered  in  July,  1912,  and  installed  in  defend- 
ants plant.  After  the  gears  were  in  operation  from 
four  to  six  weeks,  some  of  the  teeth  broke.  They  were 
then  taken  to  defendant's  machine  ship,  turned  down 
on  a  lathe,  the  broken  parts  removed  and  then  replaced 
and  used  at  intervals  thereafter.  After  the  break,  de- 
fendant took  the  matter  up  with  the  plaintiff,  the 
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defendant  claiming  that  the  gears  were,  inherently  de- 
fective, causing  the  break,  and  that  the  gears  should 
be  replaced  without  cost.  The  plaintiff  contended  that 
the  trouble  was  caused  by  reason  of  a  faulty  founda- 
tion on  which  the  turbine  was  placed.  After  some  con- 
troversy, the  plaintiff,  on  August  14,  1912,  wrote  the 
defendant  a  letter  in  which  plaintiff  reiterated  its  be- 
lief that  the  break  in  the  teeth  of  the  gears  was  due  to 
the  foundation  on  which  the  turbine  rested,  wd  sug- 
gested that  defendant  send  the  gears  to  the  manu- 
facturer's laboratory  for  testing,  and  intimating  that 
if  found  defective  such  manufacturer  would  probably 
replace  them. 

In  accordance  with  the  letter,  the  defendant  sent 
the  broken  parts  of  the  gears  to  Trenton,  New  Jersey, 
and  on  October  16,  1912,  plaintiff  wrote  to  the  defend- 
ant advising  it  that  after  an  examination  of  the  broken 
parts  of  the  gears,  there  was  no  evidence  of  inherent 
defects,  and  that  therefore  no  credit  or  allowance  could 
be  made. 

1 

The  gears  in  question  were  manufactured  at  Tren- 
ton, New  Jersey,  by  the  DeLaval  Steam  Turbine  Com- 
pany.   Thtfre  was  no  express  warranty  of  the  gears. 

The  action  was  tried  by  jury,  and  at  the  close  of  all 
the  evidence  the  court  instructed  the  jury  to  find  for 
plaintiff. 

William  B.  Brown,  for  plaintiff  in  error. 

Baker  &  Holder,  for  defendant  in  error;  G.  Ray- 
mond Collins,  of  counsel. 

Mr.  Justice  O'Connor  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Sales,  §  243* — when  no  implied  warranty  of  quality  of  good*. 
There  is  no  Implied  warranty  of  the  quality  of  goods  sold  which 
are  not  manufactured  by  vendor. 

A  »8ee  Djlnots  Notes  Dig cot,  Veto.  XI  to  XV,  tad  Ovmdatrro  Quarterly,  mam 
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2.  Sales,  §  252* — when  implied  warranty  of  fitness  for  purpose 
exists.  Where  an  article  is  to  be  made  or  supplied  to  the  order 
of  a  vendee,  there  is  an  implied  warranty  of  the  fitness  of  the 
article  for  the  special  purpose  designated-  by  vendee  if  known  to 
vendor. 

3.  tiALEs,  $  387* — when  buyer  may  keep  property  and  sue  for 
breach  of  warranty.  Where  there  is  a  sale  and  delivery  of  personal 
property  with  an  express  or  implied  warranty,  the  purchaser  may 
keep  and  use  the  property  if  found  to  be  defective  and  bring  an 
action  for  breach  of  warranty. 

4.  Sales,  §  389* — when  purchaser  may  recoup  damages  for  de- 
fects in  goods.  In  an  action  to  recover  for  the  purchase  price  of 
goods  sold  under  an  express  or  implied  warranty  the  purchaser 
may  recoup  damages  sustained  by  reason  of  defects  in  the  goods. 

5.  Sales,  f  98* — when  buyer  may  not  rescind  contract  without 
consent  of  vendor.  In  case  of  breach  of  warranty  of  goods  sold 
under  a  contract  containing  no  stipulation  that  the  goods  may  be 
returned  in  case  of  such  breach,  vendee  has  no  right,  in  the  absence 
of  fraud,  to  rescind  the  contract  without  the  consent  of  vendor. 

6w  Sales,  {  404* — what  is  measure  of  damages  for  breach  of 
warranty.  The  measure  of  damages  in  an  action  for  breach  of 
warranty  of  goods  sold  is  the  difference  between  the  value  of  the 
article  as  warranted  and  its  actual  value  in  its  defective  condition. 

7.  Sales,  §  91* — when  contract  not  annulled  by  seller.  In  an 
action  toy  a  vendor  to  recover  the  purchase  price  of  goods  not  man- 
ufactured by  it  which  were  sold  under  a  contract  containing  no 
express  warranty  or  clause  permitting  the  return  of  the  goods  in 
case  they  were  found  to  be  defective,  a  letter  from  plaintiff  to  de- 
fendant suggesting  that  the  goods  be  sent -to  the  manufacturer  for 
testing  and  assuring  defendant  that  such  manufacturer  would  re- 
place the  goods  if  found  defective  does  not  amount  to  a  request 
to  return  the  goods  nor  amount  to  an  annulment  of  the  contract, 
especially  where  plaintiff  later  informed  defendant  that  the  goods 
had  been  tested  and  no  defects  found. 

8.  Sales,  $  283* — when  no  question  for  jury  regarding  warranty. 
In  an  action  to  recover  for  goods  sold  and  delivered,  where  the 
defense  is  a  breach  of  warranty  of  the  goods  sold,  there  is  nothing 
to  submit  to  the  Jury  in  regard  to  the  warranty  where  there  is  no 
evidence  that  the  contract  was  effectively  rescinded,  or  of  defend- 
ant's damages  as  a  result  of  the  alleged  breach. 
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Marion  H.  Cazier,  Appellee,  v.  William  L.  Mohr,  Ap- 
pellant. 

Gen.  No.  20,842. 

1.  Specific  pebfobmance,  §  93* — when  decree  for  simultaneous 
performance  proper.  In  a  bill  for  the  specific  performance  of  a 
contract  for  the  exchange  of  shares  of  stock,  where  it  appears  that 
complainant  has  performed  in  part,  and  offers  in  his  bill  fully  to 
perform  on  performance  by  defendant,  a  decree  that  both  complain- 
ant and  defendant  simultaneously  perform  is  not  open  to  reasonable 
objection. 

2.  Specific  pebfobmance,  §  46* — when  performance  of  contract 
for  delivery  of  stock  not  specifically  decreed.  Equity  will  not  de- 
cree the  specific  performance  of  a  contract  for  the  delivery  of  stock 
which  is  easily  obtainable  in  the  market  and  where  there  appears 
to  be  no  particular  reason  why  vendee  should  have  the  particular 
stock  contracted  for,  and  will  leave  vendee  to  his  action  at  law. 

3.  Specific  performance,  §  46* — when  specific  performance  of 
contract  for  delivery  of  stock  decreed.  Equity  will  decree  specific 
performance  of  a  contract  for  the  delivery  of  stock  whose  value  is 
not  easily  ascertainable,  or  is  not  readily  obtainable  or  the  delivery 
of  which  is  required  by  vendee  for  some  particular  and  reasonable 
cause. 

4.  Specific  performance,  §  4* — when  no  adequate  remedy  at  law 
exists  for  preach  of  contract  to  deliver  stock.  In  a  bill  for  specific 
performance  of  a  contract  for  the  delivery  of  stock,  an  objection 
that  complainant  has  a  complete  remedy  at  law  has  no  application 
where  it  appears  that  the  stock  contracted  for  is  not  obtainable 
in  the  market,  and  that  no  means  exist  for  ascertaining  its  market 
or  cash  value. 

5.  Specific  performance,  §  77* — when  inability  of  defendant  to 
perform  must  be  pleaded  and  proved.  In  a  bill  for  specific  perform- 
ance, the  inability  of  defendant  to  perform  is  a  matter  of  affirma- 
tive defense,  which  must  be  both  pleaded  and  proved. 

6.  Specific  performance,  §  93* — when  decree  requiring  delivery 
of  stock  not  objectionable.  In  a  bill  for  specific  performance  of  a 
contract  to  deliver  stock,  a  decree  requiring  defendant  to  deliver 
certain  shares  of  stock  is  not  objectionable  as  requiring  defendant 
to  deliver  stock  which  he  does  not  own  or  control  where  defendant's 
pleadings  nowhere  allege  that  he  does  not  own  or  control  such 
stock,  and  where  defendant's  testimony  does  not  show  that  he  Is 
unable  to  comply  with  the  decree. 
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7.  Appeal  and  erbor,  §  1396* — when  finding*  of  chancellor  not 
Bet  aside  on  review.  In  a  bill  in  equity  where  the  evidence  is  con- 
flicting, the  findingB  of  the  chancellor  will  not  be  set  aside  on  review 
unless  clearly  and  manifestly  against  the  weight  of  the  evidence. 

8.  Specific  pebpobmance,  §  91* — when  evidence  sufficient  to  sus- 
tain finding.  In  a  bill  for  the  specific  performance  of  a  contract 
to  deliver  stock,  where  the  evidence  was  conflicting,  a  finding  in 
favor  of  complainant  held  not  manifestly  against  the  weight  of  the 
evidence. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Charles 
M.  Foell,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.    Affirmed.    Opinion  filed  January  27,  1916. 

H.  Clay  Calhoun  and  Bunge  &  Harbour,  for  appel- 
lant. 

Mather  &  Hutson,  for  appellee ;  William  A.  Shee- 
han,  of  counsel. 

Mr.  Justice  O'Connor  delivered  the  opinion  of  the 
court. 

The  bill  in  this  case  was  filed  by  appellee  against  ap- 
pellant. It  prayed  that  a  contract  entered  into  between 
them  be  specifically  performed.  A  decree  was  entered 
in  accordance  with  the  prayer  of  the  bill,  from  which 
this  appeal  is  prosecuted.  The  parties  will  be  desig- 
nated complainant  and  defendant  as  in  the  court 
below. 

The  bill  sets  up  the  contract  in  haec  verba.  The  part 
of  the  contract  involved  in  this  case  provides:  That 
the  complainant  agrees  to  deliver  to  the  defendant  the 
entire  capital  stock  (one  hundred  shares)  of  the  Chi- 
cago Form  Company,  a  corporation;  that  the  defend- 
ant agrees  to  deliver  to  the  complainant  twenty  shares 
of  the  capital  stock  of  the  Hincher  Manufacturing 
Company  of  Indiana,  and  twenty  shares  of  the  capital 
stock  of  the  W.  L.  Mohr  Company;  that  each  of  said 
last  mentioned  corporations  was  then  in  the  process 

'See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
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of  increasing  its  capital  stock,  and  that  said  forty 
shares  of  stock  was  to  be  a  part  of  such  increase ;  that 
the  complainant  agrees  to  deliver  to  the  defendant 
ninety-five  shares  of  the  said  one  hundred  shares  of 
stock  of  the  Chicago  Form  Company  upon  the  pay- 
ment  of  a  certain  sum  of  money,  and  the  remaining 
five  shares  of  such  stock  within  ninety  days;  that  de- 
fendant agrees  to  deliver  to  the  complainant  said 
forty  shares  of  stock  ' '  as  soon  as  practicable  and  with- 
in ninety  days."  The  bill  further  alleges  that  com- 
plainant assigned  and  delivered  ninety-five  shares  of 
the  capital  stock  of  said  Form  Company  to  the  defend- 
ant, and  that  he  delivered  the  certificate  representing 
the  remaining  five  shares  of  said  stock  to  the  defend- 
ant, and  was  ready  at  all  times  to  assign  the  same,  re- 
quiring only  that  the  defendant  turn  over  said  forty 
shares  of  stock  to  him;  that  more  than  ninety  days 
have  elapsed  and  the  defendant  neglects  and  refuses 
to  deliVer  said  stock  to  the  complainant.  The  defend- 
ant answered  the  bill  admitting  the  execution  of  the 
contract,  and  averring  that  the  complainant  had  not 
yet  assigned  to  the  defendant  all  of  the  capital  stock 
of  the  Form  Company ;  that  at  the  time  of  the  making 
of  the  contract,  there  was  another  agreement  entered 
into  between  the  parties  by  the  terms  of  which  com- 
plainant agreed  to  act  as  manager  of  the  Form  Com- 
pany for  a  period  of  two  years ;  that  the  complainant 
proceeded  to  so  act,  but  before  the  expiration  of  said 
period,  abandoned,  without  cause,  said  Form  Com- 
pany and  refused  to  act  as  its  manager,  and  that 
the  complainant's  agreeing  to  so  act  was  a  part 
of  the  consideration  of  the  contract  mentioned  and  set 
forth  in  the  bill.  After  replication  filed,  defendant, 
by  leave  of  court,  amended  his  answer,  said  amend- 
ment setting  up  that  complainant  had  an  adequate 
remedy  at  law.  The  complainant  afterwards,  by  leave 
of  court,  amended  his  bill.    The  amendment  averred 
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that  the  stock  of  the  Hincher  and  Mohr  companies, 
which  was  owned  and  controlled  by  the  defendant,  had 
no  market  value  and  was  not  obtainable  in  the  market ; 
that  both  companies  were  close  corporations;  that  no 
stock  had  been  sold  for  cash ;  that  there  was  no  means 
of  ascertaining  the  actual  value  of  the  stock;  that  the 
complainant  was  desirous  of  obtaining  the  specific 
stock;  that  prior  to  the  expiration  of  the  ninety  days 
mentioned  in*  the  contract,  complainant  offered  to  as- 
sign the  certificate  of  the  remaining  five  shares  of 
stock  of  the  Form  Company  to  the  defendant ;  that  the 
defendant  at  that  time  told  the  complainant  that 
the  capital  stock  of  the  Hincher  and  Mohr  companies 
had  not  been  increased,  and  that  it  was  therefore  im- 
possible to  deliver  to  the  complainant  the  forty  shares 
of  stock,  and  requested  that  the  matter  be  held  in  abey- 
ance; that  after  the  expiration  of  said  ninety  days, 
the  complainant  on  numerous  occasions  offered  to  as- 
sign the  five  shares  of  stock,  but  the  defendant  refused 
to  deliver  the  forty  shares  of  stock;  that  the  de- 
fendant finally  refused  absolutely  to  deliver  said  forty 
shares  of  stock  to  the  complainant,  giving  as  a  reason 
for  such  refusal  that  the  complainant  had  severed  his 
employment  with  the  Form  Company.  Complainant 
further  set  up  in  the  amendment  that  he  was  ready 
to  assign  the  five  shares  of  stock  in  the  Form  Com- 
pany, provided  the  defendant  would  deliver  said  forty 
shares  to  him.  The  answer  traverses  the  allegations 
of  the  amendment  and  avers  that  the  complainant  at 
no  time  offered  the  remaining  five  shares  of  stock  in 
the  Form  Company  to  the  defendant,  and  that  com- 
plainant said  he  would  never  transfer  the  same  until 
the  defendant  transferred  said  forty  shares  of  stock. 
The  cause  was  heard  in  open  court  and  a  decree 
entered  finding  the  material  allegations  of  the  bill 
as  amended  true.  The  decree  also  specifically  finds 
that  the  complainant  delivered  to  the  defendant  ninety- 
five  shares  of  the  capital  stock  of  the  Form  Company ; 
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that  a  certificate  representing  the  remaining  five 
shares  was  also  delivered  to  the  defendant,  or  left  in 
the  files  of  the  Form  Company,  over  which  the  defend- 
ant had  control,  but  the  complainant  had  not  indorsed 
it ;  that  stock  in  the  Hincher  and  Mohr  companies  has 
no  market  value ;  that  neither  of  said  stock  is  obtain- 
able in  the  market,  and  it  cannot  be  ascertained  what 
the  cash  value  of  either  of  said  stock  is;  that  within 
the  period  of  ninety  days  mentioned  in  the  contract, 
complainant  offered  to  assign  the  remaining  five 
shares  of  the  capital  stock  of  the  Form  Company ;  that 
the  defendant  was  either  unable  or  unwilling  at  that 
time  to  transfer  to  the  complainant  the  stock  in  the 
Hincher  and  Mohr  companies;  that  after  the  expira- 
tion of  the  said  ninety  days,  the  defendant  refused  to 
transfer  such  stock.  It  was  decreed  that  the  defend- 
ant delivered  to  the  complainant  the  forty  shares  of 
stock;  that,  upon  such  delivery,  complainant  assign 
the  certificate  representing  the  remaining  five  shares 
of  the  capital  stock  of  the  Form  Company.  From,  the 
decree  the  defendant  prosecutes  this  appeal. 

The  defendant's  chief  contention,  and  the  burden  of 
his  argument,  seems  to  be,  as  stated  by  him,  that 1 1  one 
who  seeks  the  aid  of  chancery  to  enforce  the  specific 
performance  of  a  contract  to  which  he  is  a  party,  must, 
before  his  becoming  entitled  to  the  relief  sought,  have 
done  all  that  the  contract  involved  imposes  upon  him ; 
and  for  appellee  to  plead,  or  to  say,  as  was  done  in 
the  case  at  bar,  that  he  would  assign  the  remaining 
five  shares  of  the  capital  stock  of  the  Chicago  Form 
Company  to  appellant,  if  appellant  would  assign  to 
him,  appellee,  the  forty  shares  of  stock  in  the  Hincher 
Manufacturing  Company  of  Indiana  and  in  the  W.  L. 
Mohr  Company,  is  not  doing  equity.  *  *  *  Until 
appellee  has  assigned  the  remaining  five  shares  of 
stock  in  the  Chicago  Form  Company,  how  can  he  com- 
plain— how  can  he  obtain  the  relief  he  seeks?  " 
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The  court  decreed  that  the  complainant  assign  the 
certificate  of  the  remaining  five  shares  of  stock  in 
the  Form  Company  and  that  the  defendant  deliver  the 
forty  shares  of  stock  in  the  Hincher  and  Mohr  com- 
panies, and  the  assignment  of  the  stock  by  the 
complainant  and  the  delivery  by  the  defendant  of  the 
forty  shares  to  the  complainant  take  place  at  one  and 
the  same  time.  No  reasonable  ground  can  be  urged 
against  this  provision  of  the  decree. 

The  defendant  next  contends  that  a  court  of  equity 
will  not  specifically  enforce  a  contract  for  the  sale  of 
personal  property  where  there  is  a  complete  remedy 
at  law  for  damages.  While  it  is  true  that  where  stock 
contracted  to  be  sold  is  easily  obtained  in  the  market 
and  there  is  no  particular  reason  why  the  vendee 
should  have  the  particular  stock  contracted  for,  equity 
will  not  decree  the  specific  performance  of  the  con- 
tract, but  will  leave  the  party  to  his  action  at  law  for 
damages ;  yet  where  the  value  of  the  stock  is  not  easily 
ascertainable,  or  the  stock  cannot  be  readily  obtained 
elsewhere,  or  there  is  some  particular  and  reasonable 
cause  for  the  vendee's  requiring  the  stock  contracted 
for  to  be  delivered,  a  court  of  equity  will  decree  a 
specific  performance  of  the  contract  and  compel  the 
delivery  of  the  stock.  1  Cook  on  Corporations  (6th 
Ed.)  sees.  337,  338;  Hills  v.  McMunn,  232  111.  488; 
Ames  v.  Witbeck,  179  111.  458.  From  the  foregoing 
authorities,  it  clearly  appears  that  the  contention  of 
the  defendant  is  not  applicable  to  the  facts  in  the  case 
at  bar. 

A  further  contention  of  the  defendant  is  that  the 
decree  requires  him  to  deliver  to  the  complainant  forty 
shares  of  stock  which  the  evidence  shows  he  does  not 
own  or  control.  If  the  defendant  is  unable  to  perform 
the  contract  which  he  entered  into,  such  inability  is 
a  matter  of  defense  which  must  be  set  up  by  the  de- 
fendant in  his  pleadings  and  proved.    Davenport  v. 
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Piano  Implement  Co.,  70  HI.  App.  161;  Greenfield  v. 
Carlton,  30  Ark.  547;  Harrigan  v.  Dodge,  200  Mass. 
357 ;  Borden  v.  Curtis,  46  N.  J.  Eq.  468.  Nowhere  in 
the  defendant's  pleadings  does  he  aver  that  the  reason 
for  his  failure  to  deliver  the  forty  shares  of  stock  to 
the  complainant  was  the  fact  that  he  did  not  own  or 
control  such  stock.  He,  however,  did  testify  concern- 
ing his  interest  in  the  Hincher  and  Mohr  companies, 
but  his  testimony,  which  was  the  only  evidence  offered 
on  this  proposition,  was  far  from  satisfactory.  Nei- 
ther by  his  pleadings  nor  by  the  evidence  has  the  de- 
fendant shown  that  he  is  unable  to  deliver  the  stock 
as  the  decree  provides. 

The  defendant  contends  also  that  on  the  other  mat- 
ters in  issue  the  evidence  does  not  sustain  the  decree. 
There  is  some  conflict  in  the  testimony.  The  chancel- 
lor saw  and  heard  the  witnesses  in  open  court,  and 
found  in  favor  of  the  complainant  and  against  the  de- 
fendant. Such  finding  will  not  be  set  aside  in  a  court 
of  review  unless  it  is  clearly  and  manifestly  against 
the  weight  of  the  evidence.  (Hess  v.  KUlebrew,  209  111. 
200 ;  Phelan  v.  Eyland,  197  111.  395 ;  Delaney  v.  McNeil 
&  Rig  gins  Co.,  195  111.  App.  524.)  This  we  are  unable 
to  say. 

Finding  no  substantial  error  in  the  decree  x>f  the 
Superior  Court,  it  will  be  affirmed. 

Affirmed. 
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Adam  Lossechewieh,  Appellee,  t.  Chicago  City  Ball- 
way  Company,  Appellant. 

Gen.  No.  20,883.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  William 
E.  Deter,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.    Affirmed.    Opinion  filed  January  27,  1916. 

Statement  of  the  Case. 

Action  by  Adam  Lossechewich,  plaintiff,  against  the 
Chicago  City  Railway  Company,  defendant,  in  the 
Superior  Court  of  Cook  county,  to  recover  for  person- 
al injuries.  From  a  judgment  for  plaintiff  for  $2,500, 
defendant  appeals. 

It  appeared  that  the  plaintiff  was  employed  by  the 
defendant  as  a  laborer  in  cleaning  and  sweeping  cars 
at  the  defendant  's  barns  between  69th  and  70th  streets 
in  the  City  of  Chicago  for  a  long  time  prior  to  the  time 
of  his  injury.  He  also  swept  around  the  barn  and 
offices,  and,  when  ordered,  would  take  a  car  out  on 
some  part  of  the  line  where  a  car  had  been  disabled, 
turning  it  over  to  the  regular  men.  In  this  work  he 
acted  as  motorman.  The  barn  extended  from  69th  to 
70th  streets,  and  from  Ashland  boulevard,  and  was 
about  one  block  in  width.  It  was  divided  into  seven 
bays  by  partitions  extending  north  and  south  from 
69th  to  70th  streets.  In  each  bay  there  were  three 
tracks  extending  its  entire  length,  which  were  con- 
nected with  the  tracks  in  the  streets.  There  were  doors 
in  the  partitions  connecting  the  different  bays.  About 
halfway  between  69th  and  70th  streets  there  was  a 
long  pit  about  four  feet  in  depth  under  each  track. 
These  pits  were  to  enable  the  repair  man  to  inspect 
and  repair  the  cars.  As  the  cars  came  in  they  were 
•cleaned  and  inspected,  put  in  condition  and  moved  to 
the  north  end  of  the  barn  near  69th  street,  from  which 
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place  they  would  be  taken  out  when  needed.  The  barn 
was  in  constant  use.  There  were  day  and  night  shifts. 
Twenty-eight  men  were  in  the  night  shift,  including 
the  plaintiff.  The  evidence  tended  to  show  that  about 
eight  o'clock  on  the  night  of  April  26,  1911,  the  car 
in  question  was  inspected  and  put  in  repair  by  an  em- 
ployee  named  Little.  After  the  car  had  been  put  in 
condition,  Little  ordered  his  helper,  Gedraitis,  to  move 
the  car  to  the  north  end  of  the  barn  at  69th  street, 
which  he  did.  The  car  was  left  just  outside  of  the 
barn,  where  it  remained  for  about  two  and  one-half 
hours,  when  the  night  foreman  told  the  plaintiff  to 
take  a  car  out  "right  away"  to  59th  street,  where  some 
trouble  had  occurred,  and,  as  was  the  custom,  told 
plaintiff  to  take  a  helper.  These  helpers  were  known 
as  trolley  boys,  and  part  of  their  duty  was  to  stand 
on  the  back  platform  during  the  trip.  Plaintiff  called 
a  helper  and  both  started  towards  the  car,  plaintiff 
reaching  it  first.  The  helper  went  to  take  a  sign  off  the 
car,  and  plaintiff  stepped  in  behind  the  car  and  adjust- 
ed the  trolley.  As  soon  as  the  trolley  came  in  con- 
tact with  the  wire,  the  car  backed  up  and  plaintiff 
was  caught  between  the  car  and  another  one  stand- 
ing on  the  same  track.  One  of  his  legs  was  crushed 
above  the  knee.  As  he  fell,  he  pulled  the  trolley  pole 
from  the  wire  and  the  car  stopped.  The  mechanism 
of  the  car  was  in  such  position  that  the  car  would 
back  up  when  the  trolley  was  placed  on  the  wire. 
There  was  no  direct  evidence  as  to  how  the  mechanism 
came  to  be  in  this  position.  It  was  the  custom,  when 
cars  were  standing  on  the  tracks,  to  leave  the  car 
"dead."  There  were  two  kinds  of  cars,  known  as 
small  and  big  cars.  The  car  in  question  was  a  small 
car,  and  the  spring  on  the  trolley  pole  was  stiffer  than 
on  the  larger  cars,  so  that  it  was  difficult  to  place  the 
trolley  pole  against  the  wire  without  standing  behind 
the  car.  The  evidence  also  tended  to  show  that  it  was 
the  custom  for  either  the  helper  or  the  motorman  to 
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adjust  the  trolley  pole  when  a  car  was  to  be  taken  out, 
and  to  stand  behind  the  cars,  especially  the  small  ones, 
in  so  doing.  There  was  no  evidence  that  any  one  was 
near  the  car  in  question  from  the  time  it  was  placed 
at  the  entrance  of  the  barn  until  the  time  of  the  ac- 
cident, about  eleven  o'clock,  except  that  given  by  the 
witness  Daukintis  who  testified  that  fifteen  minutes 
before  the  accident  he  saw  the  night  foreman  come 
out  of  the  back  end  of  the  car  in  question.  The  fore- 
man denied  this,  and  testified  that  he  had  not  been 
near  the  car  for  an  hour  or  two. 

The  declaration  was  filed  October  27,  1911,  and  con- 
sisted of  but  one  count.  It  averred,  in  substance,  that 
the  defendant  was  operating  street  cars  and  a  barn  in 
connection  therewith;  that  a  foreman  was  in  charge 
of  the  work  in  the  barn  and  of  the  employees,  includ- 
ing the  plaintiff,  which  foreman  was  not  plaintiff's 
fellow-servant,  but  was  a  direct  representative  of 
the  defendant;  that  the  defendant  caused  the  trolley 
pole  on  one  of  its  cars  to  be  removed  from  the 
trolley  wire,  and  permitted  and  allowed  the  mechan- 
ism of  the  car  to  be  and  remain  in  such  condition 
and  position  that  if  the  trolley  were  placed  in 
contact  with  the  wire  the  car  would  move  backwards 
and  against  another  car  standing  on  the  same  track; 
that  the  defendant  knew  this,  or  by  the  exercise  of  or- 
dinary care  would  have  known  it ;  that  the  plaintiff  did 
not  know  it,  and  by  the  exercise  of  ordinary  care  would 
not  have  known  it;  that,  although  the  defendant  knew 
of  these  facts,  the  foreman  "ordered,  directed,  com- 
manded, allowed  and  permitted  the  plaintiff  to  go  be- 
tween' f  the  cars  to  place  the  trolley  pole  in  contact  with 
the  wire,  and  negligently  and  carelessly  failed  to  warn 
or  advise  the  plaintiff  of  the  condition  in  which  the  car 
was  standing  and  the  plaintiff,  while  in  the  exercise 
of  ordinary  care  for  his  own  safety,  in  the  perform- 
ance of  such  order,  direction  or  command,  was  injured 
etc.    The  defendant  pleaded  the  general  issue.    During 
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the  trial  plaintiff,  by  leave  of  court,  filed  an  additional 
count.  It  averred,  in  substance,  that  the  defendant  op- 
erated certain  street  cars  and  barn  in  connection  there- 
with ;  that  it  negligently  and  carelessly  caused  the  trol- 
ley pole  of  one  of  its  cars  to  be  removed  from  the 
wire,  and  permitted  and  allowed  the  mechanism  of  the 
car  to  be  and  remain  in  such  condition  and  position  that 
in  the  event  that  the  trolley  pole  should  be  placed  in 
contact  with  the  wire,  the  car  would  move  backwards 
and  against  another  car  standing  on  the  same  track 
so  that  the  first  mentioned  car  was  not  reasonably  safe, 
but  dangerous  and  unsafe ;  that  the  defendant  knew,  or 
by  the  exercise  of  ordinary  care  would  have  known,  of 
the  condition  in  which  the  car  was  standing;  that  the 
plaintiff  did  not  know  and  by  the  exercise  of  ordinary 
care  would  not  have  known  of  such  condition;  that  the 
plaintiff  in  the  discharge  of  his  duties  went  between 
the  cars  to  place  the  trolley  pole  in  contact  with  the 
wire,  and,  as  he  did  this,  the  car,  by  reason  of  the 
carelessness  and  negligence  of  the  defendant,  moved 
backwards  and  injured  the  plaintiff.  To  this  count 
the  defendant  filed  pleas  of  the  general  issue  and  stat- 
ute of  limitations.  A  demurrer  was  sustained  to  the 
latter  plea.    Defendant  elected  to  stand  by  said  plea. 

The  action  was  twice  tried,  the  jury  disagreeing  at 
the  first  trial.  At  a  second  trial  the  jury  found  for 
plaintiff. 

The  court  gave  the  following  instruction  for  plain- 
tiff, over  objection  of  defendant: 

"The  court  instructs  the  jury  that  where  a  master 
confers  authority  upon  one  of  its  employees  to  take 
charge  and  control  of  a  certain  class  of  workmen  in 
carrying  on  some  particular  branch  of  its  business, 
such  employee  in  governing  and  directing  the  move- 
ments of  the  men  under  his  charge  with  respect  to 
that  branch  of  the  business,  is  the  direct  representa- 
tive of  the  master  and  is  not  a  mere  fellow-servant  and 
if  he  is  guilty  of  a  negligent  and  unskilled  exercise 
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of  his  power  and  authority  in  directing  and  controlling 
the  work  under  his  charge,  it  is  in  law  the  same  as 
though  the  master  itself  was  guilty  of  such  conduct. ' ' 

Franklin  B.  Hussey  and  Charles  LeEoy  Brown, 
for  appellant;  John  E.  Guilliams,  of  counsel. 

Elmer,  Cohen  &  Belasco,  for  appellee. 

Mb,  Justice  O'Connor  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Limitation  of  actions,  {  76* — when  statute  may  be  pleaded  to 
amended  declaration.  Where  an  amendment  to  a  declaration,  filed 
after  the  period  of  limitation  has  run,  seta  up  a  new  oauae  of 
action,  differing  from  that  stated  in  the  original  declaration,  the 
statute  of  limitations  may  he  pleaded  in  bar. 

2.  Limitation  op  actions,  {  61* — what  constitutes  commencement 
of  new  action.  An  amendment  to  a  declaration  stating  a  new  and 
different  cause  of  action  is  to  he  treated  as  the  commencement  of  a 
new  action. 

3.  Limitation  of  actions,  {  58* — when  amendment  to  declaration 
relates  back  to  commencement  of  action.  Where  an  amendment  to 
a  declaration  states  no  new  matter  or  claim  hut  merely  restates 
in  a  different  form  the  cause  of  action  set  up  in  the  original  dec- 
laration, such  amendment  relates  back  to  the  commencement  of 
the  action. 

4.  Limitation  of  actions,  {  49* — when  statute  arrested  by  bring- 
ing action.  The  running  of  the  statute  of  limitations  to  a  cause  of 
action  is  arrested  by  bringing  an  action  on  such  cause. 

5.  Pleading,  {  50* — how  question  whether  cause  of  action  in  dec- 
laration and  that  in  amendment  are  the  same  determined.  The 
question  whether  the  cause  of  action  stated  in  the  original  declara- 
tion and  that  stated  in  an  amendment  or  additional  count  are  the 
same  or  different  causes  of  action  is  to  be  determined  as  matter 
of  law  from  an  inspection  of  the  pleadings  alone. 

6.  Negligence,  {  132* — when  no  recovery  for  negligent  acts  not 
pleaded.  In  an  action  involving  negligence,  plaintiff  must  recover 
on  the  case  made  by  his  declaration  and  cannot  allege  a  specific  act 
of  negligence  and  recover  on  proof  of  negligence  of  another  char- 
acter. 
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7.  Pleading,  {  56* — how  determined  whether  different  counts 
constitute  same  or  different  cause  of  action.  One  of  the  tests  by 
which  it  is  to  be  determined  whether  different  counts  constitute 
the  same  or  different  causes  of  action  is  whether  the  same  evidence 
will  support  both  counts. 

8.  Pleading,  §  45* — when  declaration  containing  one  supported 
count  sufficient.  Where  a  declaration  states  in  different  counts 
two  or  more  causes  of  action,  it  is  sufficient  if  one  cause  is  estab- 
lished by  evidence. 

9.  Pleading,  {  50* — when  additional  count  does  not  set  up  new 
cause  of  action.  A  demurrer  to  a  plea  of  the  statute  of  limitations 
interposed  to  an  additional  count,  on  the  ground  that  it  stated  a 
different  cause  of  action  than  the  original  declaration,  is  rightly 
sustained  where  the  gist  of  the  additional  count  is  the  failure  of 
defendant  to  furnish  plaintiff  with  a  car  in  a  reasonably  safe  con- 
dition with  which  to  work,  and  where  the  original  declaration  also 
covers  such  cause  of  action,  although  alleging  in  connection  there- 
with specific  acts  of  negligence  on  the  part  of  defendant's  foreman. 

10.  Master  and  servant,  {  154* — what  is  duty  of  street  railroad 
to  provide  safe  cars.  Street  railroads  are  charged  by  the  law  with 
the  positive  obligation  of  furnishing  to  its  employees  cars  in  a  rea- 
sonably safe  condition  with  which  to  work. 

11.  Master  and  servant,  {  689* — when  evidence  sufficient  to  sus- 
tain verdict  for  personal  injuries  due  to  unsafe  condition  of  street 
car.  In  an  action  to  recover  for  personal  injuries  sustained  by  a 
motor  man  as  a  result  of  the  alleged  unsafe  condition  of  the  car 
defendant's  foreman  ordered  him  to  operate,  where  the  Jury  were 
correctly  instructed,  a  verdict  for  plaintiff  held  not  clearly  and  man- 
ifestly against  the  weight  of  the  evidence. 

12.  Master  and  servant,  §  779* — when  instruction  on  liability 
of  master  for  negligence  of  foreman  not  inapplicable  to  facts.  In 
an  action  to  recover  for  personal  injuries  sustained  by  a  motorman 
as  a  result  of  the  alleged  defective  condition  of  a  car  which  de- 
fendant's foreman  ordered  him  to  operate,  an  instruction  requested 
by  plaintiff  that  where  a  master  confers  authority  upon  one  of  its 
employees  to  take  charge  of  a  certain  class  of  work,  such  employee 
in  governing  and  directing  the  men  under  his  charge  is  the  direct 
representative  of  the  master  and  not  a  mere  fellow-eervant,  and  that 
if  he  negligently  exercises  his  authority  in  directing  the  work  the 
master  is  liable,  held  not  erroneous  as  being  inapplicable  to  the 
facts. 

•See  Illinois  Notes  Divest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  s*a*e 
topic  and  section  number. 
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William  Kontos,  Plaintiff  in  Error,  v.  William  Clem- 
ens et  al.,  Defendants  in  Error. 

Gen.  No.  21,197.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  P. 
Ratfebty,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.    Affirmed.    Opinion  filed  January  27,  1916. 

Statement  of  the  Case. 

Action  by  William  Kontos,  plaintiff,  against  Wil- 
liam Clemens,  Eobert  McLaughlin,  Mathew  Kersting, 
Charles  F.  Healy  and  others,  defendants,  in  the  Mu- 
nicipal Court  of  Chicago,  to  recover  on  a  contract.  The 
action  was  of  the  fourth  class.  The  court  found  in 
favor  of  all  the  defendants  except  Robert  McLaughlin. 
To  reverse  a  judgment  for  such  defendants,  plaintiff 
prosecutes  this  writ  of  error. 

Beauregard  F.  Moseley,  for  plaintiff  in  error. 

Winston,  Payne,  Strawn  &  Shaw,  for  defendants 
in  error,  Kersting  and  Healy. 

Charles  V.  Barrett,  for  defendant  in  error,  Wil- 
liam Clemens. 

Mr.  Justice  O'Connor  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Municipal  Coubt  of  Chicago,  {  31* — when  judgment  affirmed  on 
appeal.  On  writ  of  error  to  reverse  a  Judgment  of  the  Municipal 
Court  of  Chicago  in  a  fourth-class  contract  action,  where  a  steno- 
graphic report  containing  all  the  errors  assigned  has  been  stricken 
because  not  seasonably  filed,  there  is  nothing  to  be  passed  on  by 
the  Appellate  Court,  and  the  judgment  will  be  affirmed. 

*8ee  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topfte  and  section  number. 
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McCarthy  v.  City  of  Chicago,  197  I1L  App.  564. 


Joseph  J.  McCarthy,  Appellee,  v.  City  of  Chicago,  Ap- 
pellant. 

Gen.  No.  21,672. 

1.  Appeal  and  bbrob,  §  16* — when  right  of  appeal  exists.  The 
right  of  appeal  is  a  statutory  creation  and  did  not  exist  at  common 
law. 

2.  Appeal  and  error,  {  626* — when  appeal  from  interlocutory 
order  or  decree  must  be  taken.  The  right  to  appeal  from  an  in- 
terlocutory order  or  decree  is  based  entirely  on  Hurd's  Rev.  St.,  sec 
123  (J.  AA.f  8661),  providing  that  the  appeal  must  be  taken  within 
thirty  days  from  the  entry  of  the  decree  or  judgment,  and  be  per- 
fected in  the  Appellate  Court  within  sixty  days  from  such  entry. 

3.  Appeal  and  error,  {  25* — when  Appellate  Court  exclusive  juris- 
diction of  appeals.  The  Appellate  Court  has  exclusive  jurisdiction  of 
appeals  under  Hurd's  Rev.  St.,  sec.  123  (J.  A  A.  If  8661 ),  from  Inter- 
locutory orders  and  decrees. 

4.  Appeal  and  error,  §  669* — when  bond  must  be  filed  as  basis 
for  appeal.  The  only  manner  in  which  an  appeal  can  be  taken  from 
an  interlocutory  order  or  decree  under  Hurd's  Rev.  St.,  sec.  123 
(J.  A  A.  1  8661),  is  by  filing  a  proper  bond  approved  by  the  clerk  of 
the  court  where  the  proceeding  is  heard. 

5.  Appeal  and  error,  {  637* — when  no  prayer  for  an  appeal  neces- 
sary. In  order  to  appeal  from  an  interlocutory  order  or  decree 
under  Hurd's  Rev.  St.,  sec.  123  (J.  k  A.  f  8661),  no  prayer  for  an 
appeal  is  necessary. 

6.  Appeal  and  error,  §  642* — when  no  conditions  may  be  fixed  for 
allowance  of  appeal.  On  an  appeal  from  an  interlocutory  order  a 
decree  under  Hurd's  Rev.  St.,  sec.  123  (J.  A  A.  If  8661),  no  conditions 
can  be  fixed  on  which  the  appeal  is  to  be  allowed. 

7.  Municipal  corporations,  §  1237* — when  may  appeal  without 
giving  bond.  Section  98  of  the  Practice  Act  (J,  A  A.  f  8685),  pro- 
viding that  municipal  corporations  may  in  all  cases  appeal  or  sue 
out  a  writ  of  error  without  giving  bond,  includes  appeals  from  in- 
terlocutory orders  or  decrees. 

8.  Municipal  corporations,  {  1237* — when  must  comply  strictly 
with  statute  granting  right  to*  appeal.  The  fact  that  under  section 
98  of  the  Practice  Act  (J.  ft  A.  If  8635),  municipal  corporations  are 
exempted  from  giving  a  bond  in  order  to  appeal  from  an  interlocu- 
tory order  or  decree  under  section  123  of  the  same  Act  (J.  6  A. 
f  8661),  does  not  exempt  such  municipal  corporations  from  strict 

•See  Illinois  Notes  DlreH,  Vol».  XI  to  XV.  and  Cumulative  Quarterly.  canto 
topic  and  section  number. 
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conformity  in  other  respects  with  the  statute  granting  the  right  to 
appeal. 

9.  Appeal  and  erbob,  §  669* — when  bond  must  be  filed  in  Appel- 
late Court  on  appeal  from  interlocutory  order.  The  meaning  of 
Hurd'8  Rev.  St,  sec.  123  (J.  ft  A.  f  8661),  providing  that  an  appeal 
from  an  Interlocutory  order  or  decree  must  be  taken  within  thirty 
days,  is  that  the  bond  approved  by  the  clerk  of  the  lower  court 
musjt  be  filed  in  the  Appellate  Court  within  thirty  days  from  the 
entry  of  the  order  or  decree  appealed  from. 

10.  Appeal  and  ebbor,  {  646* — how  appeal  from  interlocutory 
order  or  decree  perfected.  An  appeal  from  an  interlocutory  order 
or  decree  under  Hurd's  Rev.  St.,  sec.  123  (J.  ft  A.  f  8661),  requiring 
that  the  appeal  be  perfected  in  the  Appellate  Court  within  sixty 
days  from  the  entry  of  the  order  or  judgment  appealed  from,  is 
perfected  only  by  the  filing  in  the  Appellate  Court  within  sixty 
days  from  the  entry  of  the  order  or  decree  appealed,  from  a  tran- 
script of  the  record  from  which  the  correctness  of  the  order  com- 
plained of  can  be  determined. 

11.  Appeal  and  error,  £  270* — when  appeal  from  interlocutory 
order  may  be  taken.  Section  100  of  the  Practice  Act  (J.  A  A. 
1  8637),  relating  to  appeals  from  final  judgments,  orders  and  de- 
crees, has  no  application  to  appeals  from  interlocutory  orders  or 
decrees  under  section  123  of  the  same  Act  (J.  ft  A.  1  8661). 

12.  Appeal  and  error,  8  270* — what  is  purpose  of  statute  allow- 
ing appeal  from  interlocutory  order.  Section  123  of  the  Practice 
Act  (J.  k  A.  f  8661),  providing  for  appeals  from  interlocutory 
orders  and  decrees,  was  intended  to  secure  a  quick  and  summary 
review  of  such  orders  or  decrees. 

13.  Appeal  and  error,  §  624* — when  motion  to  file  supplementary 
record  too  late.  On  an  appeal  from  on  interlocutory  order  or  decree 
under  section  123  of  the  Practice  Act  (J.  ft  A.  f  8661),  a  motion 
made  more  than  sixty  days  after  the  entry  of  the  order  or  decree 
appealed  from  to  file  a  supplementary  record  will  be  denied. 

14.  Appeal  and  error,  §  1120* — when  appeal  dismissed  for  insuffi- 
ciency of  record.  An  appeal  to  the  Appellate  Court  will  be  dis- 
missed if  the  record  on  file  is  not  sufficiently  complete  to  present 
the  errors  complained  of  for  the  determination  of  the  court 

16.  Appeal  and  error,  {  1120* — when  record  insufficient  for  pur- 
pose of  review.  On  appeal  from  an  interlocutory  order  or  decree 
under  section  123  of  the  Practice  Act  (J.  ft  A.  f  8661),  a  record 
containing  only  a  copy  of  the  decree  appealed  from  without  assign- 
ment of  errors  presents  no  question  for  the  determination  of  the 
Appellate  Court,  and  a  motion  to  dismiss  such  appeal  must  be  al- 
lowed. 

•Sea  miools  Note*  Digest,  Vol*.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 
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16.  Costs,  |  67* — when  statutory  damages  not  allowed  upon  dis- 
missal of  appeal.  On  an  appeal  from  an  interlocutory  decree  under 
section  123  of  the  Practice  Act  (J.  It  A.  |  8661),  held  that  statutory 
damages,  on  dismissing  the  appeal  because  of  insufficiency  of  the 
record,  should  not  be  allowed. 

17.  Appeal  and  ebbob,  {  624* — when  motion  suggesting  diminu- 
tion of  record  and  asking  leave  to  file  supplemental  record  improper. 
On  appeal  from  an  interlocutory  decree  under  section  123  of  the 
Practice  Act  (J.  4  A.  f  8661),  where  a  short  record  is  on  file  In 
the  Appellate  Court  within  the  time  fixed  by  the  statute  for  per- 
fecting the  appeal,  appellant  has  no  right  to  make  a  motion  sug- 
gesting the  diminution  of  the  record  and  asking  leave  to  file  a 
supplemental  record. 

18.  Appeal  and  ebbob,  §  1143* — when  motion  for  leave  to  file  sup- 
plemental record  must  be  made  on  appeal  from  final  judgment.  In 
cases  of  appeals  from  final  judgments,  orders  or  decrees,  the  record 
must  be  filed  in  the  Appellate  Court  not  later  than  the  second  day 
of  the  term  succeeding  the  rendition  of  the  judgment,  order  or 
decree  appealed  from,  and  if  a  short  record  is  then  on  file  in  the 
Appellate  Court,  a  motion  suggesting  the  diminution  of  the  record 
and  asking  leave  to  file  a  supplemental  record  must  be  made  on  or 
before  the  second  day  of  such  term. 

19.  Appeal  and  ebbob,  §  864* — when  reviewing  court  no  juris- 
diction to  hear  appeal.  Failure  of  appellant  to  comply  with  the 
statute  in  regard  to  the  filing  of  the  record  on  appeal  divests  the 
reviewing  court  of  Jurisdiction  to  hear  the  appeal,  notwithstanding 
any  acts  or  stipulations  of  the  parties,  or  orders  of  court 

20.  Appeal  and  ebbob,  §  1143* — when  motion  for  leave  to  file 
supplemental  record  allowed  in  vacation.  A  motion  suggesting  the 
filing  in  the  Appellate  Court  of  a  short  record  on  appeal  and 
asking  leave  to  file  a  supplemental  record  may  be  allowed  in  va- 
cation. 

21.  Appeal  and  ebbob,  §  1138* — when  dismissal  of  appeal  does 
not  affect  merits  of  proceeding.  The  dismissal  of  an  appeal  from 
an  Interlocutory  order  or  decree  does  not  affect  the  merits  of  the 
proceeding  in  which  the  order  or  decree  appealed  from  was  entered. 

Interlocutory  appeal  from  the  Superior  Court  of  Cook  county; 
the  Hon.  William  Fen i  more  Cooper,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court.  Appeal  dismissed.  Opinion  filed 
January  29,  1916. 

Statement  by  the  Court.  This  is  an  appeal  from 
an  interlocutory  order  of  injunction  entered  June  5, 

—  ■■■■■■■■  - ■■■  --        ■  — .  — ^»^—   ■     ^ 

•See  Illlnol*  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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1915,  in  the  Superior  Court  of  Cook  county.  The  order 
in  question  enjoined  the  City  of  Chicago,  hereinafter 
referred  to  as  the  appellant,  from  interfering  with 
the  exhibition  of  a  moving  picture  known  as  "The 
Bh  th  of  a  Nation. ' ' 

Richard  S.  Folsom,  for  appellant ;  George  L.  Reker 
and  Louis  B.  Andebson,  of  counsel. 

Chables  J.  Tbainob,  for  appellee. 

Mb.  Pbesiding  Justice  Pam  delivered  the  opinion  of 
the  court: 

On  July  3,  1915,  there  was  filed  in  the  office  of  the 
clerk  of  the  Appellate  Court  for  the  first  district  what 
is  designated  as  a  short  record,  consisting  of  a  copy 
of  the  injunction  order  appealed  from. 

On  September  14,  1915,  there  was  filed  in  the  office 
of  the  clerk  of  the  Appellate  Court,  without  any  order 
issuing  from  this  court,  what  purports  to  be  a  com- 
plete record  of  the  proceedings  leading  up  to  and 
including  the  granting  of  the  injunction,  save  the  tran- 
script of  the  interlocutory  order  of  injunction  which 
was  contained  in  the  short  record  filed  July  3,  1915, 
as  above  stated. 

On  October  20th  a  motion  was  made  in  this  court 
by  appellant  for  "an  order  nunc  pro  tunc  as  of  Sep- 
tember 14,  1915,  suggesting  the  diminution  of  the 
record,  and  granting  leave  to  file  the  addition  thereto, 
instanter  as  of  September  14,  1915."  In  support  of 
said  motion  there  were  filed  two  affidavits  for  the  ap- 
pellant, and  a  stipulation  entered  into  by  both  parties. 
In  said  affidavits  it  was  stated  that  the  reason  he  did 
not  present  his  motion  earlier  was  that  he  relied  on  a 
stipulation  under  date  of  September  8th,  by  which  stip- 
ulation appellee  agreed  that  the  complete  record  might 
be  filed  instanter,  and  as  additional  reasons:  (1)  The 
fact  that  the  judge  before  whom  the  cause  was  heard, 
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was  unable  to  attend  court  for  several  weeks;  and  (2) 
that  the  solicitors  for  appellee  required  considerable 
time  in  which  to  examine  the  certificate  of  evidence; 
and  (3)  that  he  endeavored  to  file  an  additional  record 
by  July  15th,  but  was  informed  that  the  Appellate 
Court  was  about  to  adjourn  for  the  summer  vacation, 
wherefore  the  cause  could  not  be  heard  until  the  Octo- 
ber term  of  said  court. 

In  opposition  to  this  motion,  appellee  filed  counter 
suggestions  on  October  21,  1915,  which  counter  sug- 
gestions also  served  as  suggestions  in  support  of  a 
motion  in  behalf  of  appellee,  to  dismiss  the  appeal  for 
the  reason  '  '  that  said  appeal  was  not  perfected  within 
the  time  provided  by  statute,  and  the  court,  at  the  pres- 
ent time,  has  no  jurisdiction  to  hear  or  determine  the 
same. ' ' 

In  support  of  this  contention,  appellee  urges  that  an 
appeal  from  an  interlocutory  order  being  purely  a 
statutory  right,  the  provisions  of  the  statute  under 
which  said  appeal  was  taken,  must  be  strictly  com- 
plied with,  hence  conformity  to  the  statute  is  neces- 
sary, and  the  failure  to  do  so  deprives  the  court  of 
jurisdiction. 

Appellee  further  suggests  that  the  reasons  set  forth 
in  the  affidavits  submitted  by  appellant  cannot  change 
the  duty  of  the  appellant  to  perfect  its  appeal  in  con- 
formity with  the  statute. 

Appellant,  in  opposition  to  the  appellee's  motion  to 
dismiss  the  appeal,  filed  counter  suggestions  in  the 
form  of  an  additional  affidavit,  wherein  were  set  forth 
the  same  facts  as  in  the  affidavit  supporting  appel- 
lant's motion  made  on  October  20th  to  suggest  the 
diminution  of  the  record  and  for  leave  to  file  the  addi- 
tion  thereto  instanter,  as  of  September  14th. 

In  said  affidavit  it  was  also  set  forth  that  the  certifi- 
cate of  evidence  was  not  filed  until  the  19th  day  of 
July,  and  that  appellant  was  unable  to  secure  the  rec- 
ord from  the  clerk  of  the  Superior  Court  until  July 
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21st,  and  that  on  that  day  he  went  to  the  Appellate 
Court  and  attempted  to  make  a  motion  suggesting  the 
diminution  of  the  record  and  for  leave  for  additional 
time  to  file  a  supplementary  record,  but  was  informed 
that  the  court  was  not  in  session  and  no  judge  present 
before  whom  such  motion  could  be  made;  and  the 
further  fact  that  on  September  28th,  1915,  a  stipula- 
tion was  entered  into  whereby  appellee  was  given  ad- 
ditional time  in  which  to  file  his  briefs,  and  that  he 
did  file  same  on  October  5th  thereafter ;  that  this  latter 
fact  was  relied  on  by  appellant  to  explain  why  coun- 
sel for  appellant  did  not  make  that  motion  on  the  open- 
ing day  of  the  October  term  of  the  Appellate  Court 
instead  of  on  the  20th  day  of  October,  1915. 

UpoA,  this  state  of  the  record  we  must  determine 
the  motions  of  the  respective  parties. 

The  right  of  appeal  is  a  statutory  creation  and  did 
not  exist  under  the  common  law.  Until  1887  no  ap- 
peal would  lie  from  an  interlocutory  order,  but  only 
from  a  final  judgment,  order  or  decree.  On  June  14th 
of  that  year  the  General  Assembly  passed  an  act  per- 
mitting an  appeal  from  an  interlocutory  order  of  court 
concerning  injunctions  and  receivers,  the  provisions 
of  which  were  identical  with  those  now  in  force.  This 
provision,  now  known  as  section  123,  chapter  110,  page 
1789,  Hurd's  Eev.  St.  of  Illinois  for  1911  (J.  &  A. 
fl  8661),  is  as  follows: 

"Whenever  an  interlocutory  order  or  decree  is  en- 
tered in  any  suit  pending  in  any  court  in  this  State 
granting  an  injunction,  or  overruling  a  motion  to  dis- 
solve the  same,  or  enlarging  the  scope  of  an  injunc- 
tion order,  or  appointing  a  receiver,  or  giving  other  or 
further  powers  or  property  to  a  receiver  already  ap- 
pointed, an  appeal  may  be  taken  from  such  interlocu- 
tory order  or  decree  to  the  Appellate  Court  of  the 
district  wherein  is  situated  the  court  granting  such  in- 
terlocutory order  or  decree:  Provided,  that  such  ap- 
peal is  taken  within  thirty  days  from  the  entry  of  such 
interlocutory  order  or  decree,  and  is  perfected  in  said 
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Appellate  Court  within  sixty  days  from  the  entry  of 
such  order  or  decree.  The  force  and  effect  of  such 
interlocutory  order  or  decree  and  the  proceedings  in 
the  court  below  shall  not  be  stayed  during  the  pendency 
of  such  appeal,  and  the  party  taking  such  appeal  shall 
give  bond,  to  be  approved  by  the  clerk  of  the  court  be- 
low, to  secure  costs  in  the  Appellate  Court.  Upon  fil- 
ing of  the  record  in  the  Appellate  Court  the  same  shall 
there  be  at  once  docketed,  and  shall  be  ready  for  hear- 
ing under  the  rules  of  said  court,  taking  precedence  of 
other  causes  in  said  court.  Upon  such  appeal  the  Ap- 
pellate Court  may  affirm,  modify  or  reverse  such  in- 
terlocutory order  or  decree,  and  shall  direct  such  pro- 
ceedings to  be  had  in  the  court  below  as  the  justice 
of  the  case  may  require.  If  such  appeal  is  dismissed, 
the  Appellate  Court  may  allow  to  the  attorney  for  ap- 
pellee a  reasonable  solicitor's  fee,  not  to  exceed  one 
hundred  dollars,  to  be  taxed  as  part  of  the  costs  of  the 
appeal.  No  appeal  shall  lie  or  writ  of  error  be  prose- 
cuted from  the  order  entered  by  said  Appellate  Court 
on  any  such  appeal. ' ' 

Under  the  numerous  decisions  of  this  court,  appel- 
lant's right  of  appeal  is  based  entirely  upon  this  sec- 
tion, which  clearly  provides  that  in  order  to  appeal 
from  such  interlocutory  order  or  decree,  the  appeal 
must  be  taken  within  thirty  days  from  the  entry  of 
such  interlocutory  order  or  decree  and  perfected  in  the 
Appellate  Court  within  sixty  days  from  the  entry  of 
such  order  or  decree.  It  has  been  uniformly  held  that 
under  this  provision  the  appellant  must  file  a  bond  in 
the  court  entering  the  order  or  decree,  said  bond  to 
be  approved  by  the  clerk  of  said  court.  The  decisions 
of  the  Appellate  Court — which,  under  the  statute,  has 
exclusive  jurisdiction  of  appeals  from  interlocutory 
orders  and  decrees — are  to  the  effect  that  section  123 
means  that  the  only  manner  in  which  an  appeal  can 
be  taken  is  by  filing  a  bond  approved  by  the  clerk  of 
the  court  below  wherein  the  proceeding  was  heard. 
And  they  have  expressly  held  that  where  the  bond  was 
approved  by  the  court,  instead  of  by  the  clerk  of  said 
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court,  the  filing  of  such  a  bond  was  not  in  conformity 
with  the  statute,  and  the  Appellate  Court  was  divested 
of  jurisdiction. 

One  of  the  earliest  cases  taking  this  view  was  John 
F.  Alles  Plumbing  Co.  v.  Alles,  67  HI.  App.  252.  In 
that  case  a  motion  was  made  similar  to  that  in  the  case 
at  bar,  and  the  court  said  (p.  255) : 

"The  taking  of  an  appeal  under  this  act  consists  of 
a  single  act — filing  a  bpnd  approved  by  the  clerk;  as 
the  taking  an  appeal  from  the  judgment  of  a  justice 
is  done  by  filing  a  bond  with  the  justice,  approved  by 
him,  or  with  the  clerk  of  the  court,  approved  by  him. 

"No  prayer  for  an  appeal  is  to  be  addressed  to  any- 
body, and  nobody  can  fix  any  conditions  for  the  ap- 
peal. ' ' 

In  the  case  of  Harding  v.  Harding  Incandescent  Co., 
98  111.  App.  141,  the  appellant  prayed  an  appeal  and 
the  Circuit  Court  ordered  that  the  appeal  be  allowed 
"upon  his  giving  and  filing  a  good  and  sufficient  bond 
according  to  law  in  the  sum  of  $200,  together  with  a 
certificate  of  evidence  herein,  within  sixty  days  from 
the  entry  of  this  order.' '  The  bond  was  filed  and  ap- 
proved by  the  court,  but  not  by  the  clerk  of  the  court. 
Appellee  moved  to  dismiss  the  appeal  on  the  ground 
that  the  appeal  was  not  perfected  in  accordance  with 
the  provisions  of  the  statute  providing  for  appeals 
from  interlocutory  orders,  and  the  court  said  (p.  142) : 

"The  statute  provides  that  an  appeal  may  be  taken 
from  an  interlocutory  order  by  the  giving  of  a  bond  by 
the  party  taking  the  appeal,  which  bond  is  to  be  ap- 
proved by  the  clerk  of  the  court  wherein  the  order 
appealed  from  is  entered.  In  no  other  manner  than 
by  conforming  to  this  statute  could  an  appeal  be  prose- 
cuted from  this  order.  The  statute  requires  no 
approval  of  the  appeal  bond  by  the  court,  but  it  does  re- 
quire an  approval  by  the  clerk  of  the  court.  Here  the 
court  approved  the  bond  and  the  clerk  of  the  court  did 
not,  and  hence  the  appeal  was  not  perfected. 

"The  right  of  appeal  is  a  matter  of  statutory  crea- 
tion, not  a  common  law  right.    Hence  conformity  to 
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the  statute  is  essential  and  a  lack  of  it  is  jurisdictional, 
(citing'  Fairbank  v.  Streeter,  142  111.  226;  Greve  v. 
Goodson,  Id.,  355;  Tedrick  v.  Wells,  152  111.  214;  John 
F.  Alles  Plumbing  Co.  v.  Alles,  67  111.  App.  252 ;  Hart- 
zell  v.  Warren,  77  111.  App.  274. 

"In  the  two  cases  last  cited  precisely  the  same  ques- 
tion was  presented  as  is  here,  and  this  court  held  that 
it  was  without  jurisdiction  and  dismissed  the  ap- 
peals/ ' 

In  the  case  at  bar,  however,  no  question  arises  as 
to  the  filing  of  an  appeal  bond,  because  under  section 
98  of  our  Practice  Act  (J.  &  A.  fl  8635)  it  is  provided 
that  municipal  corporations  may,  In  all  cases,  take 
an  appeal  or  sue  out  a  writ  of  error  without  giving 
bond ;  and  in  City  of  Chicago  v.  0  'Hare,  124  111.  App. 
290,  it  was  held  that  this  provision  includes  appeals 
from  interlocutory  orders  or  decrees. 

However,  the  mere  fact  that  municipalities  are  ex- 
empt from  filing  a  bond  does  not  alter  or  detract  from 
the  rule  of  law  laid  down  in  the  foregoing  decisions 
that  the  benefit  of  an  appeal  can  be  had  only  by  strict 
conformity  to  the  provisions  of  the  statute  by  which 
the  right  is  created. 

The  statute  also  provides  that,  in  addition  to  the 
appeal  being  taken  within  thirty  days,  it  must  be  per- 
fected in  the  Appellate  Court  within  sixty  days  from 
the  entry  of  the  interlocutory  order  or  decree  appealed 
from.  This  brings  us  to  the  question  as  to  what  is 
meant  by  the  language  "and  is  perfected  in  said  Ap- 
pellate Court  within  sixty  days  from  the  entry  of  such 
order  or  decree.' J 

Appellant  contends  that  the  language  just  quoted 
has  reference  only  to  the  filing  of  the  bond,  that  if 
said  bond  is  filed  within  sixty  days,  it  perfects  the 
appeal. 

Appellant  argues  further,  that  once  being  perfect- 
ed (by  the  filing  of  a  bond)  then,  under  the  provisions 
of  section  100  (J  &  A.  fl  8637),  it  had  until  the  second 
day  of  the  succeeding  term  of  the  Appellate  Court  in 
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which  to  file  its  record ;  and  on  oral  argument  counsel 
cited  cases  wherein  appeals  were  prayed  from  final 
judgments  or  decrees  and  wherein  it  was  held  that 
the  appeal  was  perfected  when  the  bond  was  filed : 

That  such  is  not  the  meaning  of  section  123  is  evi- 
dent from  the  decisions  which  we  have  heretofore 
cited,  wherein  it  was  expressly  held  that  when  the 
statute  provided  that  an  appeal  shall  be  taken  within 
thirty  days,  it  was  meant  that  the  bond,  approved  by 
the  clerk  of  the  lower  court,  must  be  filed  within  thirty 
days;  hence,  we  must  look  for  a  different  interpreta- 
tion of  such  language  and  the  only  reasonable  interpre- 
tation is,  that  there  must  be  on  file  in  the  Appellate 
Court,  within  sixty  days  from  the  entry  of  the  order  or 
decree  appealed  from,  a  transcript  of  the  record  of 
the  proceeding,  from  which  this  court  can  determine  the 
correctness  of  the  ruling  of  the  court  in  issuing  the 
interlocutory  order  complained  of. 

In  appeals  from  final  orders,  judgments  or  decrees, 
the  statute  provides  that  an  appeal  may  be  prayed  and 
allowed  during  the  term  of  the. court  in  which  said 
order,  judgment  or  decree  was  entered,  and  the  party 
praying  such  appeal  shall,  within  such  time  (not  less 
than  twenty  days  after  the  entering  of  said  order, 
judgment  or  decree)  as  shall  be  limited  by  the  court, 
give  and  file  in  the  office  of  the  clerk  of  the  court  in 
which  the  appeal  is  prayed,  a  bond  in  a  reasonable 
amount,  to  be  fixed  by  the  court,  and  to  be  approved  by 
the  court  or  by  the  clerk  of  the  court,  under  the  ex- 
press order  of  the  court,  to  secure  the  adverse  party 
with  sufficient  security. 

Section  100  of  our  Practice  Act  (J.  &  A.  fl  8637) 
provides  as  follows : 

"Authenticated  copies  of  records  of  judgments, 
orders  and  decrees  appealed  from  any  court  to  the  Ap- 
pellate Court  shall  be  filed  in  the  office  of  the  clerk 
of  the  Appellate  Court  on  or  before  the  second  day 
of  the  succeeding  term  of  said    court:     Provided, 
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twenty  (20)  days  shall  have  intervened  between  the 
last  day  of  the  term  at  which  the  judgment,  order  or 
decree  appealed  from  shall  have  been  entered  and  the 
sitting  of  the  court  to  which  the  appeal  shall  be  taken ; 
but  if  ten  (10)  days  and  not  twenty  (20)  shall  have 
intervened  as  aforesaid,  then  the  record  shall  be  filed 
as  aforesaid,  on  or  before  the  tenth  (10th)  day  of  said 
succeeding  term,  otherwise  the  said  appeal  shall  be 
dismissed.  Further  time  to  file  such  copies  of  record 
may  be  granted  by  said  court  in  term  time  or  by  any 
justice  thereof  in  vacation  upon  good  cause  shown, 
provided  application  therefor  shall  be  made  before  the 
expiration  of  the  time  herein  fixed  for  filing  such 
copies  of  the  record." 

It  will  at  once  be  seen  that  the  taking  of  appeals 
from  final  judgments  or  decrees  is  quite  different  from 
appeals  from  interlocutory  orders  or  decrees,  for  in  the 
former  a  prayer  is  necessary  and  it  must  be  allowed 
by  the  court  and  the  bond  approved  by  the  court 
or  by  the  clerk,  under  express  order  of  the  court; 
which  is  entirely  at  variance  with  the  provisions  for 
a  bond  under  section  123. 

Section  100  provides  that  the  record  shall  be  filed  in 
the  Appellate  Court  by  the  second  day  of  the  succeed- 
ing term,  providing  a  certain  number  of  days  has 
elapsed  since  the  entry  of  the  order  appealed  from.  It 
further  provides,  however,  that  if  by  the  second  day 
of  the  succeeding  term  in  the  Appellate  Court  there 
is  on  file  a  sufficient  record  to  show  what  the  order 
was  that  was  appealed  from,  and  that  the  bond  was 
properly  filed  as  required;  in  which  event  application 
may  be  made  before  the  second  day  of  the  succeed- 
ing term  for  an  extension  to  file  such  supplemental 
record  as  will  enable  the  reviewing  court  to  pass  upon 
the  correctness  of  the  order  appealed  from. 

However,  there  is  no  provision  for  any  such  con- 
tingency in  section  123.  It  expressly  states  in  so  many 
words,  that  the  appeal  must  be  taken  within  thirty 
days  and  perfected  in   the   Appellate   Court   within 
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sixty  days.  This  entire  section  was  intended  to  secure 
a  quick  and  summary  review  of  interlocutory  orders 
or  decrees. 

Section  123  (J.  &  A.  ff  8661)  further  provides: 

"Upon  filing  of  the  record  in  the  Appellate  Court 
the  same  shall  there  be  at  once  docketed,  and  shall  be 
ready  for  hearing  under  the  rules  of  said  court,  tak- 
ing precedence  of  other  causes  in  said  court. ' ' 

This  language  clearly  confirms  us  in  the  view  that 
the  perfecting  of  the  appeal  means  the  filing  of  the 
record  in  the  Appellate  Court.* 

The  question,  therefore,  that  presents  itself  to  this 
court  is,  whether  under  the  record  in  this  case  the 
appellant  has  perfected  its  appeal  within  sixty  days, 
as  provided  for  under  our  statute. 

The  record  in  this  case,  which  was  filed  on  July  3rd, 
consisted  of  only  a  copy  of  the  decree  appealed  from. 
It  did  not  contain  a  copy  of  the  appeal  bond,  nor  was 
that  necessary,  as  we  have  already  held  that  a  mu- 
nicipality is  not  required  to  furnish  a  bond  in  taking 
an  appeal. 

On  September  14th  a  supplemental  record  was  filed, 
without  the  order  of  the  court,  and  on  October  20th  a 
motion  was  made  for  leave  to  file  said  supplementary 
record  nunc  pro  tunc,  as  of  September  14th.  Whether 
such  record  was  filed  on  October  20th  or  on  September 
14th,  it  was  long  after  the  sixty  days  had  expired  in 
which  appellant  should  have  perfected  its  appeal. 

As  heretofore  stated,  it  has  been  uniformly  held  that 
the  appeal  being  purely  a  statutory  creation,  the  law 
must  be  complied  with,  and  a  failure  to  comply  there- 
with deprives  this  court  of  jurisdiction.  The  motion 
of  appellant  to  file  said  supplementary  record  will 
therefore  be  denied. 

In  this  view  of  the  case,  unless  the  record  on  file 
is  sufficiently  complete  to  present  for  the  determina- 
tion of  this  court  any  errors  by  the  chancellor  in  en- 
tering the  order  complained  of,  the  appeal  must  be 


576  Appellate  Courts  of  Illinois. 

McCarthy  v.  City  of  Chicago,  197  111.  App.  564. 

■i  *  ■  '  ■ 

dismissed.  Thomas  v.  John  O'Brien  Lumber  Co.,  185 
HL  374. 

This  record  presents  merely  a  copy  of  the  decree. 
As  there  are  no  assignments  of  error,  it  presents  no 
question  for  our  determination.  The  motion  of  the 
appellee  must  therefore  be  granted  and  the  appeal  dis- 
missed. 

We  see  no  reason,  however,  for  allowing  the  statu- 
tory damages  in  this  case. 

Appellee,  in  its  motion  to  dismiss  the  appeal,  has 
proceeded  upon  the  theory  that  because  only  a  short 
record  was  on  file  which  did  not  present  any  question 
for  the  determination  of  this  court,  and  because  no 
motion  was  made  within  sixty  days  suggesting  a 
diminution  of  the  record  and  asking  leave  to  file  a  sup- 
plemental record,  there  is  nothing  before  this  court  to 
determine,  because  said  record  does  not  fully  and 
fairly  present  to  this  court  the  question  of  the  chan- 
cellor's right  to  enter  the  order  complained  of. 

In  making  this  contention,  appellee  proceeded  upon 
the  theory  that  as  in  appeals  from  final  judgments,  a 
short  record  being  on  file,  a  party,  by  motion  made 
within  the  time  in  which  a  complete  record  should  be 
on  file,  may  move  to  suggest  the  diminution  of  the 
record  and  ask  additional  time  in  which  to  file  a  sup- 
plemental record ;  that  applying  the  same  rule  to  sec- 
tion 123,  supra,  the  appellant  might  have,  within  sixty 
days,  made  such  motion  in  the  case  at  bar. 

In  appeals  from  final  judgments,  orders  or  decrees, 
our  Supreme  Court  has  held  the  law  to  be  as  contended 
for  by  counsel  for  appellee,  as  will  be  seen  from 
Thonuis  v.  John  O'Brien  Lumber  Co.,  supra,  wherein 
the  court  said  (p.  377) : 

"The  appellant  should  have  filed  in  proper  time  a 
transcript  of  so  much  of  the  record  as  was  then  ob- 
tainable, had  the  cause  placed  upon  the  docket,  and 
then  entered  a  motion  for  further  time  in  which  to 
bring  in  the  remaining  portion  of  the  record.      Not 
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having  filed  a  complete  transcript  within  the  time  pre- 
scribed by  the  statute,  or  a  transcript  of  so  much  of 
the  record  as  could  be  obtained,  and  asked  for  further 
time  to  complete  the  same,  within  the  requirement  of 
the  rule,  the  appellee  was  entitled  to  have  the  appeal 
dismissed. ' ' 

Even  in  that  view  of  the  case,  applying  the  rule  laid 
down  by  our  Supreme  Court  with  reference  to  appeals 
from  final  orders,  judgments  or  decrees,  appellant  has 
failed  to  perfect  its  appeal,  because  at  no  time  within 
sixty  days  was  a  motion  made  suggesting  the  diminu- 
tion of  the  record  or  asking  leave  to  file  a  supplemental 
record. 

Appellant  has  set  forth  as  reasons  why  it  should  be 
permitted  to  file  a  complete  record  at  this  time,  as  re- 
quested in  its  motion  of  October  20th,  and  in  opposi- 
tion to  the  motion  to  dismiss  the  appeal,  the  fact  that 
the  judge  who  entered  the  order  was  ill,  which  ac- 
counted for  part  of  the  delay  in  preparing  and  filing 
the  record;  that  counsel  for  appellee  required  much 
time  in  examining  the  record;  and  that  further  fact 
that  the  Appellate  Court  had  adjourned  at  the  time 
appellant  finally  secured  the  record  from  the  clerk  of 
the  Superior  Court  on  July  21st,  and  it  was  informed 
that  there  was  no  judge  present  before  whom  a  mo- 
tion could  be  made  suggesting  the  diminution  of  the 
record  and  asking  leave  to  file  a  supplemental  one; 
and  further,  that  stipulations  were  entered  into,  first, 
that  appellant  might  file  a  supplemental  record  in- 
stanter  on  September  8th,  and  second,  granting  appel- 
lee additional  time  in  which  to  file  his  briefs  in  the 
Appellate  Court. 

In  cases  of  appeals  from  final  judgments,  orders  or 
decrees,  the  record  must  be  on  file  in  the  Appellate 
Court  not  later  than  the  second  day  of  that  term  of 
the  Appellate  Court  succeeding  the  rendition  of  such 
judgment,  order  or  decree ;  or  if  a  short  record  be  on 
file  in  the  Appellate  Court,  a  motion  suggesting  the 
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diminution  of  the  record,  and  asking  leave  to  file  a 
supplemental  record,  must  be  made  on  or  before  the 
second  day  of  the  said  succeeding  term  of  the  Appel- 
late Court.  And  it  has  been  uniformly  held  that  the 
failure  to  comply  with  the  statute  in  this  respect  di- 
vests the  reviewing  court  of  jurisdiction  to  hear  the 
appeal,  any  acts  or  stipulations  by  the  parties,  or 
orders  of  court,  to  the  contrary,  notwithstanding.  Gib- 
son  v.  Vail,  248  111.  432 ;  Fonda  v.  Jackson,  203  111.  113 ; 
Thomas  v.  John  O'Brien  Lumber  Co.,  supra;  Cook  v. 
Cook,  104  HI.  98. 

As  already  stated,  such  is  also  the  ruling  of  the 
Appellate  Court  in  construing  the  section  providing 
for  appeals  from  interlocutory  orders,  where  a  bond 
is  not  filed  within  thirty  days. 

The  suggestion,  however,  that  the  Appellate  Court 
was  adjourned  on  July  21st  and  that  no  judge  was 
present,  is  one  born,  we  feel,  of  the  exigencies  of  the 
situation  in  which  appellant  found  itself.  The  order 
complained  of  was  entered  on  June  5th.  Under  the 
statute,  sixty  days  was  given  it  in  which  to  perfect  an 
appeal.  The  formality  of  having  to  furnish  a  bond  was 
dispensed  with,  so  that  appellant  had  the  entire  sixty 
days  at  its  disposal  in  which  to  secure  a  proper  record 
to  file  in  the  Appellate  Court. 

The  only  record  filed  within  the  sixty-day  period 
was  that  of  July  3rd,  which  we  have  already  held  was 
not  sufficient  to  present  any  issues  for  the  determina- 
tion of  this  court. 

Appellant,  in  its  affidavit,  stated  that  on  July  15tb 
and  again  on  July  21st,  counsel  endeavored  to  present 
a  motion  in  the  Appellate  Court  suggesting  the 
diminution  of  the  record  and  asking  leave  for  addi- 
tional time  in  which  to  file  a  complete  supplemental 
record,  but  were  prevented  from  doing  so  because  no 
judge  was  present. 

The  incorporation  of  the  dates  in  this  affidavit  in- 
dicates that  counsel  for  appellant  recognized  that  the 
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record  filed  on  July  3rd  was  inadequate,  incomplete 
and  insufficient;  and  further  that  they  were  of  the 
opinion  that  a  complete  record  had  to  be  on  file  in  the 
Appellate  Court  within  sixty  days,  or  motion  made 
within  that  time  suggesting  the  diminution  of  the  rec- 
ord and  asking  leave  for  additional  time  to  file  a  sup- 
plemental one. 

This  court  did  not  adjourn  until  July  17th.  There- 
fore there  was  no  reason  why,  on  July  15th,  such 
motion  could  not  have  been  presented.  Although  couu- 
sel  state  that  they  endeavored  to  make  a  motion  on 
that  day,  the  record  shows  that  no  such  motion  was. 
ever  made.  Moreover,  a  motion  of  this  kind  could 
have  been  granted  by  any  judge  of  the  Appellate  Court 
in  vacation  time,  and  it  is  a  fact,  that  several  judges 
of  this  court  were  at  work  in  the  chambers  of  this 
court  during  the  entire  period  of  sixty  days  after  the 
entry  of  the  order  complained  of.  Therefore,  if  coun- 
sel were  entitled  to  make  this  motion — which  we  have 
already  held  they  were  not — the  failure  to  do  so  was 
not  because  the  Appellate  Court  had  adjourned  or  be- 
cause of  any  inability  to  find  a  judge  of  this  court. 

The  dismissal  of  this  appeal,  however,  does  not  in 
any  way  affect  the  merits  of  the  controversy,  and  the 
parties  are  at  liberty  to  proceed  to  a  hearing  on  the 
bill  after  answers  are  filed,  and  have  determined  any 
and  all  issues  that  may  be  joined. 

Appeal  dismissed. 
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Patrick  G.  Flynn,  Plaintiff  in  Error,  t.  City  of  Chi- 
cago, Defendant  in  Error. 

Gen,  No.  20,641.    (Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Enoch  EL 
Newlin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Affirmed.  Opinion  filed  January  29,  1916. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  t^e  Case. 

Action  by  Patrick  C.  Flynn,  plaintiff,  against  tbe 
City  of  Chicago,  defendant,  in  the  Circuit  Court  of 
Cook  county,  to  recover  salary  from  August  20,  1903, 
to  January  13,  1912,  being  the  period  between  his 
wrongful  discharge  as  a  police  patrolman  of  defend- 
ant city  and  his  reinstatement  as  such,  less  what  plain- 
tiff had  earned  in  the  meantime.  From  a  judgment  for 
plaintiff  for  $1,074.43,  both  parties  appeal,  and  defend- 
ant assigns  cross-errors. 

It  appeared  that  in  1895,  the  plaintiff  passed  the 
civil  service  examination  and  qualified  as  police  patrol- 
man of  Chicago.  He  continued  as  such  until  August  20th, 
1903,  when  he  was  removed  as  the  result  of  charges 
preferred  against  him.  On  June  19,  1906,  he  filed  a 
petition  for  a  writ  of  mandamus  to  compel  his  rein- 
statement. On  December  22,  1908,  the  court  found 
that  the  discharge  of  plaintiff  was  unlawful,  and  grant- 
ed a  writ  of  mandamus  commanding  immediate  rein- 
statement. The  writ  was  issued  March  9,  1909,  and 
served  March  12th.  There  was  no  evidence  as  to  what 
further  was  done  until  the  23rd  of  December,  1911, 
when  an  alias  writ  was  issued  and  served  on  *December 
27,  1911.  Counsel  for  plaintiff  stated  that  the  defend- 
ant announced  it  would  sue  out  a  writ  of  error  to  re- 
view the  judgment,  which  could  have  been  done  any 
time  within  three  years,  and  that  immediately  after 
said  period  of  three  years,  he  obtained  an  alias  writ 
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Plaintiff  was  reinstated  January  13, 1912,  and  on  Feb- 
ruary 7,  1912,  brought  this  action. 

The  action  was  tried  by  the  court  without  a  jury.  It 
was  held  that  plaintiff  was  entitled  to  salary  from  the 
time  of  his  discharge  to  the  time  his  reinstatement  was 
ordered,  less  the  amount  earned  between  the  time  he 
was  discharged  and  when  he  was  actually  reinstated, 
and  entered  judgment  for  the  amount  of  the  differ- 
ence. 

A.  D.  Gash,  for  plaintiff  in  error. 

John  W.  Beckwith,  for  defendant  in  error;  John 
E.  Foster,  of  counsel. 

Mr.  Justice  O'Connor  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Mandamus,  §  170* — What  patrolman  seeking  reinstatement  by 
mandamus  must  prove.  A  person  seeking  reinstatement  by  manda- 
mus as  a  patrolman  must  show  the  legal  existence  of  the  office  or 
position,  his  clear  right  to  the  office,  and  the  duty  of  respondent 
to  perform  the  act  sought  to  be  enforced. 

2.  Civil  service,  §  30* — when  judgment  ordering  reinstatement 
establishes  title  to  office.  On  a  petition  for  mandamus  to  compel 
petitioner's  reinstatement  as  a  police  patrolman,  the  rendition  of 
judgment  ordering  the  writ  to  issue  as  prayed  conclusively  estab- 
lishes petitioner's  right  to  the  office. 

3.  Mandamus,  §  139* — when  fact  that  office  has  been  terminated 
must  be  set  up  by  proper  plea.  On  a  petition  for  mandamus  to  com- 
pel the  reinstatement  of  petitioner  in  the  office  claimed,  where  it 
appears  that  during  the  Interval  between  petitioner's  discharge  and 
the  filing  of  the  petition  his  right  to  the  office  has  been  terminated, 
such  fact  must  be  set  up  by  proper  plea  to  the  petition. 

4.  Civil  service,  §  31* — when  officer  estopped  to  claim  on  appeal 
more  salary  than  claimed  on  trial.  Where  a  plaintiff,  seeking  to 
recover  salary  as  a  police  patrolman  during  the  time  wherein  he 
was  deprived  of  his  position  by  wrongful  discharge  in  the  trial 
court,  asks  for  the  amount  of  such  salary  less  the  amount  earned 
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during  such  period  while  not  acting  as  a  patrolman,  he  cannot 
shift  his  position  in  the  Appellate  Court  and  claim  the  entire  amount 
of  such  salary  without  deduction. 

6.  Trial,  f  87* — when  reopening  of  case  to  hear  further  evidence 
within  discretion  of  court.  Where  an  action  is  heard  by  the  court 
without  a  jury,  the  allowance  of  a  motion  to  reopen  and  hear  fur- 
ther evidence  after  having  announced  a  finding  is  within  the  sound 
discretion  of  the  court 

6.  Trial,  §  87* — when  court  does  not  abuse  its  discretion  to 
reopen  case  to  hear  further  evidence.  In  an  action  to  recover  salary 
as  a  police  patrolman,  where  it  appeared  that  plaintiff  was  dis- 
charged as  such  patrolman  on  August  20,  1903,  that  he  brought  a 
petition  for  mandamus  on  June  19,  1906,  to  compel  his  reinstate- 
ment, that  on  March  9,  1908,  the  writ  was  issued  and  served  March 
12th,  that  nothing  was  done  until  December  23,  1911,  when  an 
alias  writ  was  issued  and  served  December  27th,  that  the  delay  was 
explained  by  showing  that  defendant  notified  plaintiff  of  its  in- 
tention to  bring  a  writ  of  error,  which  was  never  done,  that  plaintiff 
was  reinstated  January  13,  1912,  that  plaintiff  showed  the  amount 
earned  between  August  20,  1903,  and  January  13,  1912,  but  did  not 
show  what  proportion  of  this  amount  was  earned  between  August 
20,  1903,  and  March  9,  1908,  and  the  court  found  for  the  amount  of 
salary  to  which  plaintiff  was  entitled  from  August  20,  1903,  to 
March  9,  1908,  less  the  amount  earned  between  August  20,  1903,  and 
January  13,  1912,  as  proved  by  plaintiff,  held  that  the  denial  of  a 
motion  made  after  finding  to  reopen  the  case  and  hear  evidence  as 
to  the  amount  earned  between  August  20,  1903,  and  March  9,  1908, 
was  not  an  abuse  of  discretion  under  the  evidence. 

7.  Civil  service,  §  31* — when  officer  cannot  recover  salary  after 
date  of  writ  of  mandamus  for  reinstatement.  A  police  patrolman 
who  Is  wrongfully  discharged  and  obtains  a  writ  of  mandamus  to 
compel  his  immediate  reinstatement  cannot  recover  for  salary  after 
the  date  of  the  writ,  although  he  is  not  actually  reinstated  until 
a  much  later  time,  since  the  power  of  the  State  is  at  plaintiff's 
command  to  enforce  immediate  compliance  with  the  terms  of  the 
writ,  and  if  plaintiff  delays  to  invoke  such  power  to  enforce  his 
rights  such  delay  is  voluntary. 

8.  Trial,  §  295* — when  propositions  of  law  submitted  too  late. 
Propositions  of  law  submitted  after  the  trial  of  the  case  are  prop- 
erly refused. 


•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  sa 
topic  and  section  number. 
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Home  Instructor  Pub.  Co.  v.  Blumenstock  Bros.,  197  111.  App.  583. 


Home  Instructor  Publishing  Company,  Defendant  in 
Error,  v.  Blumenstock  Brothers,  Plaintiff  in  Er- 
ror. 

Gen.  No.  21,502.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Perry  L. 
Persons,  Judge,  presiding.  Heard  In  this  court  at  the  October  term, 
1915.    Affirmed.    Opinion  filed  January  31,  1916. 

Statement  of  the  Case. 

Action  by  the  Home  Instructor  Publishing  Com- 
pany, plaintiff,  against  Blumenstock  Brothers,  a 
corporation,  defendant,  in  the  Municipal  Court  of 
Chicago,  to  recover  for  advertising.  To  reverse  a 
judgment  for  plaintiff  for  $228.95,  defendant  prose- 
cutes this  writ  of  error. . 

Plaintiff  published  a  paper  called  "The  Home  In- 
structor," and  contracted  with  defendant  to  advertise 
the  product  of  the  American  Cereal  Coffee  Company. 
The  order  called  for  the  insertion  in  the  October  edi- 
tion 1914,  the  price  to  be  68  cents  a  line,  less  commis- 
sion. The  advertisement  appeared  in  the  October 
edition.    A  provision  in  the  order  was  as  follows : 

"This  order  is  placed  with  the  understanding  that 
the  cost  per  sale  will  not  exceed  the  average  cost  of 
other  mail  order  mediums  used  by  this  advertiser. 
That  this  and  other  copy  not  exceeding  387  lines  will 
be  repeated  in  the  Dec.  or  any  later  issue  if  necessary 
without  charge  in  order  to  produce  orders  at  the  aver- 
age cost." 

The  advertisement  had  a  coupon  or  form  of  order 
with  a  "key  number' '  attached,  which  purchasers  de- 
tached and  forwarded  to  the  coffee  company.  In  this 
way  account  was  kept  of  the  sales  resulting  through 
the  advertisement.  It  appeared  that  plaintiff  was 
ready  and  willing  to  carry  out  its  obligation  to  con- 
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tinue  the  advertisement,  but  was  ordered  by  defendant 
not  to  run  it  after  the  October  issue. 

Fyffe,«  Ryneb  &  Dale,  for  plaintiff  in  error. 

L.  H.  Craig,  for  defendant  in  error. 

Mr.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Contracts,  f  219* — how  contract  for  advertising  construed.  In 
an  action  to  recover  on  a  contract  for  advertising,  a  provision  in 
the  contract  that  'this  order  is  placed  with  the  understanding  that 
the  cost  per  sale  will  not  exceed  the  average  cost  of  other  mail 
order  mediums  used  by  this  advertiser.  That  this  and  other  copy 
not  exceeding  387  lines  will  be  repeated  in  the  Dec.  or  any  later 
issue  if  necessary  without  charge  in  order  to  produce  orders  at  the 
average  cost/'  held  to  be  construed  as  an  undertaking  to  continue 
the  advertisement  without  further  cost  until  the  results  to  the  ad- 
vertiser, considering  cost,  were  equal  to  the  results  obtained  from 
other  papers. 

2.  Damages,  f  67* — when  advertiser  liable  for  contract  price  of 
advertising.  In  an  action  to  recover  on  a  contract  for  advertising, 
where  the  contract  provided  that  the  advertisement  should  be  con- 
tinued without  additional  cost  in  subsequent  issues  of  plaintiff's 
publication  until  the  results  to  the  advertiser,  considering  cost,  were 
equal  to  the  results  obtained  from  advertisements  in  other  papers, 
but  where,  after  one  publication,  defendant  ordered  plaintiff  not 
to  insert  the  advertisement  again,  defendant  is  liable  for  the 
contract  price,  although  it  made  but  one  sale  as  a  result  of  the 
advertisement,  plaintiff  not  being  accountable  for  failure  to  per- 
form  in  such  case. 

•See  nilnoU  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  quarterly,  same 
topic  and  section  number. 
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Wladysns  Szymczak,  Defendant  in  Error,  v.  Schtl- 
linger Brothers  Company,  Plaintiff  in  Error. 

Gen.  No.  21,513. 

1.  Negligence,  |  19*— what  does  not  constitute  attractive  nui- 
sance. A  barrel  possesses  no  quality  attractive  to  children,  as 
does  a  turntable  or  push  car,  or  boards  or  logs  floating  on  a  pool 
of  water,  so  as  to  be  held  to  be  an  attractive  nuisance. 

2.  Negligence,  f  19* — when  doctrine  of  turntable  cases  inappli- 
cable. The  doctrine  of  the  turntable  cases  as  to  attractive  nuisances 
is  not  to  be  extended  to  the  case  of  a  barrel  containing  hot  tar 
used  in  making  asphalt 

3.  Negligence,  §  19* — when  person  liable  for  maintaining  attrac- 
tive nuisance  causing  injury  to  children.  It  is  a  necessary  element 
of  liability  for  maintaining  an  attractive  nuisance  that  the  thing 
causing  injury  be  such  as  to  tempt  children,  and  be  so  located  as 
to  attract  them  from  the  street  or  other  public  place  where  they 
may  be  expected  to  be,  so  that  the  owner  may  be  held  bound  to 
anticipate  that  the  children  would  come  on  the  premises,  but  an 
owner  cannot  be  held  liable  for  maintaining  for  his  own  use  some- 
thing which  might  be  dangerous  to  children  who  trespassed  on  the 
owner's  land  without  being  attracted  thereto. 

4.  Negligence,  §  19* — when  person  not  guilty  of  actionable  negli- 
gence in  maintaining  attractive  nuisance.  In  an  action  to  recover 
for  injuries  sustained  by  a  six-year-old  child  as  a  result  of  defend- 
ant's alleged  negligence,  where  it  appeared  that  plaintiff,  while  tres- 
passing on  land  of  defendant  used  in  making  asphalt,  put  his  hand 
into  a  barrel  containing  hot  tar,  burning  the  hand,  plaintiff  being 
engaged  with  other  children  in  making  tar  balls  when  injured,  held 
that  defendant  was  not  guilty  of  actionable  negligence. 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  M.  L. 
McKinley,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Reversed  with  finding  of  fact.  Opinion  filed  January 
31,  1916. 

McCaskill  &  McCaskill,  for  plaintiff  in  error. 
Stahl  &  LeWaid,  for  defendant  in  error, 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topie  and  section  number. 
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Szymczak  v.  Schillinger  Brothers  Co.,  197  111.  App.  585. 

Mb.  Presiding  Justice  McSubely  delivered  the  opin- 
ion of  the  court.     ' 

Plaintiff,  a  minor,  brought  suit  alleging  the  mainte- 
nance by  defendant  of  an  attractive  nuisance  whereby 
he  was  injured.  He  had  judgment  for  eight  hundred 
and  fifty  dollars. 

Defendant  was  engaged  in  the  business  of  laying 
concrete  and  asphalt  floors  and  erecting  concrete  build- 
ings, and  was  in  possession  of  a  lot  on  North  Seeley 
avenue,  in  Chicago,  where  it  melted  the  tar  used  in 
making  asphalt.  After  the  tar  was  melted  in  a  vat  it 
was  poured  into  barrels  and  allowed  to  cool.  Plaintiff, 
six  years  old,  living  near  by,  was  playing  on  the  lot 
with  other  children;  they  were  making  tar  balls.  By 
standing  on  a  piece  of  concrete,  which  he  placed  for 
the  purpose,  he  reached  into  one  of  these  barrels  and 
burned  his  hand  in  the  hot  tar. 

We  are  referred  to  no  case  holding  a  barrel  or  any 
receptacle  of  tar  to  come  within  the  rule  of  a  danger 
attractive  to  children,  or,  as  it  is  sometimes  called,  an 
attractive  nuisance.  The  barrel  cannot  be  said  to 
possess  a  quality  attractive  to  children,  as  does  a  turn- 
table or  a  "push  car,"  or  boards  or  logs  floating  on 
a  pool  of  water,  which  have  been  held  to  be  attractive 
nuisances.  In  Newman  v.  Barber  Asphalt  Paving  Co., 
190  111.  App.  636,  the  court  declined  to  apply  this 
doctrine  to  a  wagon  loaded  with  tar,  although  it  was 
there  urged  as  it  is  here  that  this  was  "attractive  to 
children  and  appealed  to  childish  curiosity  and  in- 
stinct to  play  with  and  in  the  making  of  balls  of  tar." 
We  are  not  willing  to  extend  the  doctrine  of  the  turn- 
table cases  to  include  a  barrel  of  tar. 

Plaintiff  lived  a  very  short  distance  from  this  lot, 
on  which  there  was  no  building  except  a  shed  in  the 
rear.  With  other  children  he  frequently  used  the  lot 
as  a  playground.  It  was  while  playing  there  that  he 
noticed  the  barrel  of  tar.    What  is  said  in  McDermott 
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v.  Burke,  256  111.  401,  is  applicable  to  the  facts  before 
us.    The  court  there  said  (p.  406) : 

"It  is  a  necessary  element  of  the  liability  that  the 
thing  which  causes  the  injury  is  tempting  to  children 
and  to  constitute  a  means  of  attracting  them  upon  the 
premises  which  the  owner  should  anticipate.  The 
dangerous  thing  must  be  so  located  as  to  attract  them 
from  the  street  or  some  public  place  where  they  may 
be  expected  to  be.  An  owner  would  not  be  liable  if 
he  maintained  something  for  his  own  use  which  might 
be  dangerous  but  which  would  only  be  found  by  chil- 
dren going  upon  his  premises  as  trespassers." 

We  hold  that  the  defendant  was  not  guilty  of  action- 
able negligence,  and  the  judgment  is  reversed  with  a 
finding  of  fact. 

Reversed  with  finding  of  fact. 


Abraham  Steiger,  Plaintiff  in  Error,  v.  Edward  F. 

Keebler,  Defendant  in  Error. 

Gen.  No.  21,564.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J.  Sulli- 
van, Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.  Affirmed.  Opinion  filed  January  31,  1916.  Rehearing  denied 
February  14,  1916. 

Statement  of  the  Case. 

Action  by  Abraham  Steiger,  plaintiff,  against  Ed 
ward  F.  Keebler,  defendant,  to  recover  on  an  alleged 
promise  to  repay  a  broker's  commission  under  cer- 
tain conditions.  To  reverse  a  judgment  for  defendant 
upon  a  trial  without  a  jury,  plaintiff  prosecutes  this 
writ  of  error. 

It  appeared  that  defendant  secured  a  tenant  for 
plaintiff's   store.     Plaintiff   claimed   that   before   be 
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, 

closed  the  lease  he  told  defendant  or  his  agent  that 
another  broker,  named  Staff,  might  or  did  claim  a 
commission  for  procuring  the  same  tenant,  and  that 
defendant  said :  * '  If  you  have  to  pay  the  money  to  the 
other  broker  we  will  pay  this  back";  whereupon  the 
transaction  was  closed  and  Keebler  was  paid  his  com- 
mission. Subsequently  Staff  obtained  judgment 
against  plaintiff  for  his  commission. 

Plaintiff's  testimony  tended  to  support  the  promise 
made  to  him,  while  defendant  denied  categorically 
making  such  agreement.  There  was  evidence  tending 
to  show  that  one  Gilbert  Keebler,  an  employee  of  de- 
fendant, made  this  promise.  This  was  denied  by  Gil- 
bert Keebler. 

Winston  &  Lowy,  for  plaintiff  in  error. 

Sabath,  Staffobd  &  Sabath,  for  defendant  in  error. 

Mb.  Presiding  Justice  MoSubely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Contracts,  f  385* — when  evidence  insufficient  to  sustain  find- 
ing  that  promise  to  repay  commissions  was  made.  In  an  action  to 
recover  on  an  alleged  promise  by  defendant  that  under  certain 
conditions  he  would  repay  a  broker's  commission  paid  by  plaintiff 
to  defendant  for  procuring  a  tenant  for  plaintiff's  store,  where  the 
evidence  was  conflicting,  a  finding  that  defendant  never  made  the 
promise  alleged,  held  justified  by  the  evidence. 

2.  Principal  and  agent,  §  8* — when  evidence  sufficient  to  sustain 
finding  that  employee  had  no  authority  to  promise  to  repay  com- 
missions. In  an  action  to  recover  on  an  alleged  promise  by  defend- 
ant that  under  certain  conditions  he  would  repay  a  broker's  com- 
mission paid  by  plaintiff  to  defendant  for  procuring  a  tenant  for 
plaintiff's  store,  where  there  was  evidence  that  the  promise  alleged 
was  made  by  an  employee  of  defendant,  held  that  such  employee 
had  no  authority  to  bind  defendant  by  such  promise. 

*8ee  Illinois  Notes  Direst,  Vols.  XI  to  XV,  Mid  Cumulative  Quarterly,  same 
topic  and  section  number. 
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Emll  H.  Seeman,  Defendant  in  Error,  v.  John  Mills, 

Plaintiff  in  Error. 

Gen.  No.  31,664. 

1.  Mortgages,  f  223* — what  is  relation  between  mortgagee  and 
grantee  assuming  indebtedness.  Where  a  grantee  under  a  deed 
assumes  the  debt  of  a  mortgagor,  the  only  relation  of  principal 
and  surety  raised  thereby  is  between  themselves,  and  as  to  the 
mortgagee,  such  grantee  becomes  an  additional  promisor  on  the 
mortgage  note. 

2.  Mortgages,  §  227* — what  are  remedies  of  mortgagee  where 
grantee  assumes  incumbrance.  A  mortgagee  whose  mortgagor  has 
conveyed  to  a  grantee  under  an  arrangement  that  the  grantee  as- 
sume the  payment  of  the  incumbrance  may  disregard  the  agreement 
and  proceed  against  the  mortgagor,  or  may  treat  the  promise  made 
for  his  benefit  as  an  additional  remedy  and  proceed  against  the 
grantee. 

3.  Mortgages,  f  227* — what  is  effect  of  assumption  of  debt  by 
grantee.  The  rights  of  a  mortgagee  cannot  be  changed  by  arrange- 
ments between  the  mortgagor  and  a  grantee  of  such  mortgagor  for 
an  assumption  of  the  debt,  where  such  arrangements  are  without 
the  consent  of  the  mortgagee,  but,  if  such  arrangement  is  accepted 
by  the  mortgagee,  each  party  to  such  agreement  is  an  original 
promisor  for  the  payment  of  the  incumbrance. 

4.  Mortgages,  f  227* — when  mortgagor  released  by  assumption 
of  debt  by  grantee.  A  mortgagor  who  has  conveyed  to  a  grantee 
under  an  arrangement  that  the  grantee  assume  the  payment  of  the 
incumbrance  will  not  be  released  from  liability  on  the  mortgage 
note  unless  the  mortgagee  consents  to  accept  such  mortgagor  as 
surety  and  look  solely  to  the  grantee  for  payment  of  the  incum- 
brance. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Charles  A. 
Williams,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Affirmed.  Opinion  filed  January  31,  1916.  Rehearing 
denied  February  14,  1916. 

Otis  H.  Waldo,  for  plaintiff  in  error. 
William  G.  Wise,  for  defendant  in  error. 

•See  Illinois  Note*  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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Mb.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

By  confession  judgment  for  $547.80  on  a  promissory 
note  was  entered  against  defendant,  who  subsequently 
moved  that  it  be  vacated,  which  motion  was  denied. 
By  affidavits  filed  in  support  of  the  motion,  defendant 
showed  that  the  note  signed  by  him  was  secured  by  a 
deed  of  trust  conveying  real  estate;  that  afterwards 
the  defendant  sold  the  real  estate  to  George  Wenzelis 
and  wife  subject  to  the  mortgage  indebtedness,  which 
the  grantee  assumed  and  agreed  to  pay  as  part  of  the 
consideration ;  that  subsequently,  the  note  falling  due, 
an  agreement  was  made  between  the  holder  and  Wen- 
zelis for  an  extension  of  the  time  of  payment  of  the 
note,  which  agreement  was  without  the  knowledge  and 
consent  of  the  defendant. 

Defendant  says  that  because  of  these  facts  the 
grantee,  Wenzelis,  became  the  principal  debtor,  and 
the  defendant,  the  mortgagor,  became  the  surety ;  that 
the  agreement  to  extend  the  time  of  payment  operated 
to  release  the  defendant  from  the  debt.  This  is  not 
the  law.  Where  a  grantee  under  a  deed  assumes  the 
debt  of  the  mortgagor,  the  relation  of  principal  and 
surety,  if  there  is  such  a  relation,  only  applies  as  be- 
tween themselves.  As  to  the  mortgagee,  the  grantee 
becomes  an  additional  promisor  only.  In  Scholten  v. 
Barber,  217  111.  148,  150,  the  rule  is  stated  thus : 

1 '  In  this  State  the  rule  is,  that  as  between  the  mort- 
gagor and  his  grantee  who  assumes  the  payment  of 
the  encumbrance,  the  grantee  becomes  principal  debtor 
and  the  mortgagor  becomes  his  surety.  But  the  mort- 
gagee is  in  nowise  affected  by  the  agreement  to  which 
he  is  not  a  party.  He  may  disregard  it  and  bring  his 
action  against  the  original  debtor  only,  or  he  may  ac- 
cept the  promise  made  for  his  benefit,  and,  treating 
it  as  an  additional  remedy,  bring  his  action  against  the 
grantee.  If  the  agreement  is  accepted  by  the  Mort- 
gagee, each  party  to  it  is  an  original  promisor  for  the 
payment  of  the  encumbrance,  but  the  contract  rights 
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of  the  mortgagee  cannot  be  changed  by  any  arrange- 
ment between  the  mortgagor  and  his  grantee  unless 
the  mortgagee  agrees  to  such  change. ' ' 

In  Elwell  v.  Hicks,  180  111.  App.  554,  an  extended 
opinion  by  Mr.  Justice  Brown,  many  cases  are  con- 
sidered, with  comments,  and  the  court  concludes  that 
the  original  mortgagor  will  not  be  released  unless  it 
should  appear  that  the  mortgagee  has  consented  to 
accept  him  as  surety  merely,  and  agreed  to  look  sole- 
ly to  the  grantee.  There  is  no  evidence  whatever  in 
the  record  before  us  as  to  such  an  intention  on  the 
part  of  the  holder  of  the  note. 

The  judgment  is  right  and  is  affirmed. 

Affirmed. 


Automatic  Electric  Company,  Defendant  In  Error,  v. 
Albert  Campbell,  Plaintiff  in  Error. 

Gen.  No.  21,696.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  A.  Ma- 
honey,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Affirmed.    Opinion  filed  January  31,  1916. 

Statement  of  the  Case. 

Action  by  the  Automatic  Electric  Company,  plain- 
tiff, against  Albert  Campbell,  defendant,  in  the  Mu- 
nicipal Court  of  Chicago,  to  recover  on  a  contract  of 
guaranty.  To  reverse  a  judgment  for  plaintiff  for 
$1,974.06,  defendant  prosecutes  this  writ  of  error. 

Plaintiff's  statement  of  claim  alleged  that  being 
about  to  bring  suit  against  the  Auto  Card  Index  Com- 
pany for  goods  sold  and  delivered,  it  was  requested  by 
defendant  to  forbear  suit  for  thirty  days,  whereupon 
plaintiff  and  defendant  executed  the  following  written 
contract : 
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"  Whereas,  at  the  date  hereof  the  Auto  Card  Index 
Company,  an  Illinois  Corporation,  is  indebted  to  the 
Automatic  Electric  Company  in  the  sum  of  $1,974.06 ; 
and 

"  Whereas,  said  Auto  Card  Index  Company  is  un- 
able at  the  present  time  to  pay  said  account;  and 

"  Whereas,  Albert  Campbell  is  heavily  interested  in 
said  Auto  Card  Index  Company  as  a  stockholder;  an(l 

"Whereas,  said  Albert  Campbell  is  willing  to  guar- 
antee the  payment  of  said  account  by  said  Auto  Card 
Index  Company; 

"Now,  therefore,  in  consideration  of  forbearance  on 
the  part  of  Automatic  Electric  Company  to  urge  the 
collection  of  said  account  from  said  Auto  Card  Index 
Company  for  a  period  of  thirty  days  from  and  after 
the  date  hereof,  Albert  Campbell  hereby  guarantees 
the  payment  of  said  sum  of  $1,974.06,  on  or  before  June 
11,  1913;  and  further  agrees  to  indemnify  and  save 
harmless  Automatic  Electric  Company  from  any 
losses  or  damage  it  may  sustain  by  reason  of  its  for- 
bearance as  aforesaid. 

"In  consideration  of  said  guarantee  by  the  said  Al- 
bert Campbell,  as  aforesaid,  the  Automatic  Electric 
Company  agrees  to  forbear  for  thirty  days  from  and 
after  the  date  hereof,  to  urge  the  collection  of  the 
said  account  of  $1,974.06,  now  due  and  owing  to  it  from 
Auto  Card  Index  Company. 

"Witness  the  hands  and  seals  of  the  parties  hereto 
this  12th  day  of  May,  1913. 

Signed  Automatic  Electric  Company, 

By  H.  A.  Harris,  V.  P. 
Albert  Campbell.  (Seal).,, 

Plaintiff  forbore  to  sue  upon  the  claim  as  agreed 
and  did  not  urge  collection.  Both  the  Index  Company 
and  the  defendant  failed  to  pay.  On  June  12,  1913, 
plaintiff  notified  defendant  of  the  default  and  demand- 
ed payment,  but  defendant  failed  to  pay. 

The  affidavit  of  defense  alleged  that  when  the  con- 
tract was  signed  there  was  no  enforceable  debt  to 
forbear  and  no  good  and  valid  consideration  for  de- 
fendant's promise. 


Chicago — Fibst  District — Januaby,  1916.        593 

Automatic  Electric  Co.  v.  Campbell,  197  111.  App.  591. 

At  the  trial  the  court  allowed  plaintiff's  motion  to 
strike  the  affidavit  of  defense  from  the  files,  and 
denied  motions  to  file  an  amended  affidavit  and  to 
amend  the  affidavit  instanter  and  directed  a  verdict 
for  plaintiff. 

John  S.  Htjmmeb,  for  plaintiff  in  error. 

Albert  E.  Wilson  and  Seabs,  Meagheb  &  Whitney, 
for  defendant  in  error ;  Edwin  Hedbick,  Jb.  and  John 
W.  McCabthy,  of  counsel. 

Mb.  Presiding  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Pleading,  §  231* — what  is  right  of  party  to  amend  pleadings. 
A  party  to  an  action  is  not  as  of  right  entitled  to  have  leave  to 
amend  regardless  of  the  character  of  the  proposed  amendment, 
but  should  prepare  the  proposed  amendment  and  submit  it  to  the 
inspection  of  the  court. 

2.  Pleading,  §  231* — when  not  presumed  that  amendment  of 
pleading  will  be  proper.  There  is  no  presumption  that  a  proposed 
amendment  of  a  pleading  will  be  proper,  so  that  it  is  not  error  to 
refuse  to  allow  an  amendment  not  presented  where  there  are  no 
means  of  determining  whether  the  proposed  amendment  is  proper 
and  sufficient. 

3.  Municipal  Coubt  of  Chicago,  §  13* — when  affidavit  of  de- 
fense in  action  on  contract  of  guaranty  states  no  defense.  In  an 
action  to  recover  on  a  contract  of  guaranty  made  in  consideration 
that  plaintiff  forbear  to  bring  suit  on  a  cause  of  action  named  in 
the  guaranty,  where  the  declaration  alleged  that  plaintiff  forbore 
in  accordance  with  the  contract,  it  is  not  error  to  strike  an  affidavit 
of  defense  alleging  that  the  time  of  making  the  contract  there  was 
no  good  and  enforceable  debt  to  be  forborne  and  hence  no  valid 
consideration  for  the  guaranty  sued  on,  such  affidavit  stating  no 
defense  to  the  action. 

4.  Guabanty,  §  7* — what  is  sufficient  consideration  to  support 
contract  of  guaranty.  A  promise  to  forbear  followed  by  an  actual 
forbearance  is  a  sufficient  consideration  to  support  a  contract  of 
guaranty. 

•See  Illinois  Notes  Digest,  Vol*.  XI  to  XV,  and  Cumulative  Quarterly,  same 
tople  and  section  number. 
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5.  Guabanty,  |  7* — when  guarantor  estopped  to  deny  considera- 
tion of  guaranty  or  validity  of  original  undertaking.  In  an  action 
on  a  contract  of  guaranty  the  guarantor  is  estopped  to  deny  the 
consideration  of  the  guaranty  or  the  validity  of  the  original  under- 
taking. 

6.  Guaranty,  §  7* — when  consideration  of  guaranty  may  not  be 
determined.  In  an  action  on  a  guaranty  founded  on  a  new  consid- 
eration, independent  of  the  consideration  of  the  original  undertaking, 
the  consideration  of  the  original  undertaking  cannot  be  inquired 
into  as  it  forms  no  part  of  the  consideration  of  the  guaranty,  but 
it  is  otherwise  where  the  guaranty  is  made,  at  the  same  time  as 
or  before  the  original  undertaking,  since  in  such  case  the  consid- 
eration of  the  original  undertaking  is  also  the  consideration  of  the 
guaranty. 


City  of  Chicago,  Defendant  in  Error,  v.  F.  S.  Richard- 
son, Plaintiff  in  Error. 

Gen.  No.  21,756.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Rufus  P. 
Robinson,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  January  31,  1916. 

Statement  of  the  Case. 

Prosecution  by  the  City  of  Chicago  against  F.  S. 
Eichardson,  defendant,  in  the  Municipal  Court  of  Chi- 
cago, charging  defendant  with  a  violation  of  section 
2019  of  the  Chicago  Code.  The  case  was  tried  by  the 
court  without  a  jury.  To  reverse  a  judgment  of  con- 
viction with  a  fine  of  two  hundred  dollars,  defendant 
prosecutes  this  writ  of  error. 

Benjamin  E.  Cohen,  for  plaintiff  in  error. 

Samuel  A.  Ettelson  and  Harry  B.  Miller,  for  de- 
fendant in  error ;  Daniel  Webster,  of  counsel. 


♦See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 
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Mb.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Municipal  Court  of  Chicago,  §  39* — when  ordinance  must  be 
incorporated  in  stenographic  report  for  purpose  of  review.  A  de- 
fendant in  a  prosecution  charging  him  with  violating  an  ordinance 
of  the  City  of  phicago,  who  desires  to  preserve  for  review  the 
question  whether  a  Judgment  of  conviction  is  supported  by  the  evi- 
dence, must  cause-  the  ordinance  to  be  incorporated  in  the  steno- 
graphic report. 

2.  Disorderly  house,  f  2* — when  evidence  sufficient  to  sustain 
finding  as  to  keeping  of  disorderly  house.  In  a  prosecution  charg- 
ing defendant  with  keeping  a  disorderly  house  in  violation  of  a 
city  ordinance,  evidence  held  to  justify  a  finding  that  defendant's 
place  was  a  disorderly  house  as  charged  in  the  complaint 

3.  Disorderly  house,  §  2* — when  evidence  sufficient  to  sustain 
finding  that  defendant  knew  character  of  place.  In  a  prosecution 
charging  defendant  with  keeping  a  disorderly  house  in  violation  of 
a  city  ordinance,  the  probative  force  of  evidence  as  to  the  charac- 
ter of  defendant's  place  will  also  justify  the  conclusion  that  de- 
fendant knew  its  character. 

4.  Disorderly  house,  f  2* — when  evidence  sufficient  to  identify 
premises  named  in  complaint.  In  a  prosecution  charging  defendant 
with  keeping  a  disorderly  house  in  violation  of  a  city  ordinance, 
evidence  held  sufficient  to  identify  defendant's  premises  with  the 
premises  named  in  the  complaint. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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Arthur  Freund,  Defendant  in  Error,  v.  Max  Golden- 
berg, Plaintiff  in  Error. 

Gen.  No.  21,768.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  EL 
Ryan,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.  Affirmed.  Opinion  filed  January  31,  1916.  Rehearing  denied 
February  14,  1916. 

Statement  of  the  Case. 

Action  by  Arthur  Freund,  plaintiff,  against  Max 
Goldenberg,  defendant,  in  the  Municipal  Court  of  Chi- 
cago, to  recover  on  an  oral  contract  of  employment  to 
extend  from  October  16,  1913,  to  January  15,  1914,  at 
$45  per  week.  To  reverse  a  judgment  for  plaintiff  for 
'  $409.50,  defendant  prosecutes  this  writ  of  error. 

The  evidence  tended  to  show  that  plaintiff  was  ex- 
perienced in  the  ladies'  ready-to-wear  clothing  busi- 
ness, and  in  October,  1913,  was  employed  by  a  ladies' 
cloak  and  suit  concern,  and  making  $25  a  week,  with 
a  prospect  of  continued  employment.  At  this  time 
defendant  and  one  Bruns  purchased  a  bankrupt  stock 
of  merchandise.  Neither  had  ever  been  in  the  ladies' 
clothing  business  and  they  needed  an  experienced  man 
to  retail  this  stock.  Defendant  asked  plaintiff  to  take 
charge  of  the  sale  of  this  merchandise,  and  plaintiff 
replied  that  it  would  not  pay  him  to  leave  a  steady 
position  for  a  short  time.  An  agreement  was  made 
that  plaintiff  should  work  for  defendant  from  October 
16th  until  the  following  January  15th  at  $45  a  week. 
Plaintiff  entered  upon  his  duties  and  did  the  things 
which  are  usually  done  under  such  circumstances  to 
attract  customers,  displaying  skill  and  experience.  The 
stock  was  smoked  and  burned  and  of  old  style,  and 
did  not  sell  at  profitable  prices.  After  a  week  and 
five  days,  defendant  discharged  plaintiff. 
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Plaintiff  sought  to  obtain  other  employment,  and 
from  October  28th  until  March  27th  was  able  to  secure 
a  position  for  only  three  and  a  half  weeks  at  $12  per 
week.  / 

Eben  F.  Btjnyan,  for  plaintiff  in  error. 

Moses,  Eosenthal  &  Kennedy,  for  defendant  in 
error;  Sigmund  W.  David,  of  counsel. 

Mr.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

Masteb  and  servant,  §  84* — when  evidence  sufficient  to  sustain 
finding  as  to  wrongful  discharge  of  servant.  In  an  action  to  recover 
on  an  oral  contract  of  employment,  where  there  was  evidence  that 
the  cause  of  plaintiff's  discharge  was  the  failure  of  defendant  to  do 
a  profitable  business,  but  where  defendant  attempted  to  justify  the 
discharge  on  the  ground  that  plaintiff  made  misrepresentations  as 
to  his  ability,  salary  and  length  of  service  with  his  former  employer, 
and  that  he  was  incompetent  and  did  not  perform  his  work  in  a 
good  and  workmanlike  manner,  evidence  held  sufficient  to  sustain 
a  finding  that  plaintiff  was  wrongfully  discharged. 


Fort  Dearborn  National  Bank  of  Chicago,  Defendant 
in  Error,  v.  John  Hobrecker,  Jr.,  Plaintiff  in 
Error, 

Gen.  No.  21,132. 

Municipal  Court  of  Chicago,  §  13* — when  affidavit  of  defense  in 
action  on  written  guaranty  insufficient.  In  an  action  to  recover 
on  a  written  guaranty  of  the  payment  of  five  promissory  notes,  it 
is  proper  to  strike  an  affidavit  of  defense  admitting  default  in  the 
payment  of  one  note  and  liability  thereon,  but  alleging  that  the 
other  notes  sued  on  were  not  at  the  time  the  action  was  commenced 


•Bee  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
tople  and  section  number. 
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due  according  to  their  terms,  where  it  appears  that  defendant's 
written  guaranty  provided  that  in  case  any  of  such  notes  "shall 
not  be  paid  promptly  at  the  time  when  it  falls  due"  plaintiff  might 
"enforce  payment  of  all  sums  of  money  due  upon  said  notes  or 
either  or  any  of  them/'  and  where  a  deed  of  trust  given  to  secure 
such  notes  provided  that  "in  case  of  default  in  the  payment  of  said 
•  •  *  notes  or  any  part  thereof,  •  *  •  at  the  time  and  in 
the  manner  above  specified  *  •  •  then  in  such  case  the  whole  of 
said  principal  sum  *  •  •  shall  thereupon,  at  the  option  of  the 
legal  holder  or  holders  thereof,  become  immediately  due  and  pay- 
able," since  the  language  of  defendant's  agreement  in  such  case 
provided  for  a  recovery  against  him  on  all  the  notes,  whether  due 
or  not  according  to  their  terms. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Wells,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.    Affirmed.    Opinion  filed  January  31,  1916. 

Cttster  &  Cameron,  for  plaintiff  in  error;  John  M. 
Cameron,  of  counsel. 

Guerin  &  Barrett,  for  defendant  in  error. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

March  27,  1912,  defendant  Hobrecker  executed  to 
the  plaintiff  bank  a  collateral  instrument  of  guaranty, 
wherein  he  requested  and  authorized  the  bank  to  ex- 
tend to  the  Modern  Stove  Company  such  credit  as  it 
from  time  to  time  should  make  application  for,  and 
promised  and  agreed  that  in  case  the  bank  should  at 
any  time  purchase  of  or  discount  for  the  said  Stove 
Company  any  note  or  notes,  etc.,  or  advance  to  it  in 
any  manner  any  money  upon  any  account,  to  pay  the 
same,  and  guarantied  full  payment  at  maturity  of  any 
.such  note  or  notes,  etc.,  provided  that  he  should  not 
be  called  upon  to  pay  by  virtue  thereof  more  than 
$30,000  in  the  aggregate.  April  15,  1914,  the  Stove 
Company  made  and  delivered  to  the  bank  its  four 
promissory  notes  of  that  date,  for  $5,000  each  and  one 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 


Chicago — Fibst  District — Januaby,  1916.        599 

Fort  Dearborn  National  Bank  v.  Hobrecker,  197  111.  App.  597. 

for  $1,000,  and  on  that  date  executed  to  Frank  M. 
Forrey  a  trust  deed  to  secure  said  notes,  and  also 
another  note  of  said  Stove  Company,  payable  to  de- 
fendant, for  $48,953.46.  On  the  same  day  defendant 
executed  and  delivered  to  the  plaintiff  bank  an  agree- 
ment in  writing  reciting  the  guarantying  by  him  of 
certain  notes  of  the  Stove  Company  and  the  making 
of  the  guaranty  of  March  27,  1912,  and  further  recit- 
ing that  both  he  and  the  Stove  Company  desired  an 
extension  of  time  to  be  given  the  Stove  Company  to 
pay  its  indebtedness  to  the  bank,  and  reciting  the 
making  and  delivering  to  himself  of  said  note  for 
$48,953.46,  and  that  the  bank  had  extended  the  time  for 
the  payment  of  said  indebtedness,  and  further  recit- 
ing the  transfer  to  the  bank,  as  collateral  security  for 
said  indebtedness,  said  note  for  $48,953.46,  and  where- 
by he  further  agreed  as  follows: 

"Third.  In  case  any  of  the  said  five  notes  described 
in  said  trust  deed,  four  of  them  being  for  five  thou- 
sand dollars  and  the  other  for  one  thousand  dollars, 
shall  not  be  paid  promptly  at  the  time  it  falls  due,  or 
if  at  any  time  the  said  Modern  Stove  Company  shall 
commit  any  act  of  bankruptcy,  or  shall  be  sued  in  any 
court  by  any  person  holding  any  claim  against  the 
said  Company,  then. the  said  Fort  Dearborn  National 
Bank,  or  any  assignee,  transferee  or  endorsee  from 
said  Bank  may  demand  payment  immediately  upon  the 
said  demand  note,  and  may  sell  the  same  at  public  or 
private  sale  upon  giving  seven  days'  notice  by  mail, 
or  may  immediately  foreclose  upon  the  said  trust  deed 
or  may  take  any  other  action  which  it,  he  or  they  may 
deem  necessary  in  any  court  to  protect  its  interests, 
and  enforce  payment  of  all  sums  of  money  due  upon 
the  said  notes  or  either  or  any  of  them. : ' 

The  sole  ground  of  reversal  argued  is  that  the  judg- 
ment is  erroneous  except  as  to  the  amount  due  on  the 
first  note,  because  the  other  notes  had  not  matured 
at  the  date  judgment  was  entered.  In  the  brief  of 
plaintiff  in  error  his  position  is  stated  as  follows: 

"The  question  presented  here  is  this:    Is  a  guaran- 
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tor  who  has  made  himself  liable  for  payment  of  notes 
at  maturity  bound  to  pay  them  at  an  earlier  date,  if 
they  are  declared  due  before  maturity  by  the  holder 
under  authority  of  a  separate  agreement  between  the 
maker  and  the  holder  of  the  notes?  We  contend  for 
the  negative  of  this  question,  and  claim  that,  except 
as  to  the  first  note,  the  action  against  the  plaintiff  in 
error  was  premature/ 9 

The  trust  deed  contained  a  provision  that,  "in  case 
of  default  in  the  payment  of  said  six  promissory  notes 
or  any  part  thereof,  or  the  interest  thereon  or  any 
part  thereof,  at  the  time  and  in  the  manner  above 
specified  for  the  payment  thereof  *  *  *  then  in 
such  case  the  whole  of  said  principal  sum  and  interest 
secured  by  said  six  promissory  notes  shall  thereupon, 
at  the  option  of  the  legal  holder  or  holders  thereof, 
become  immediately  due  and  payable. ' '  A  partial  pay- 
ment of  the  first  note  was  made  subsequently.  The  de- 
fendant admitted  his  liability  for  the  remainder  of 
that  note,  past  due  by  its  terms  at  the  time  of  the  com- 
mencement of  the  suit,  and  denied  liability  for  pay- 
ment of  the  remaining  notes  on  the  ground  that  he 
was  not  liable  upon  them  until  they  should  become  due 
by  their  terms.  The  court  struck  out  the  affidavit  of 
defense  and  entered  judgment  for  the  plaintiff  for  the 
full  amount  claimed  on  all  five  notes  without  hearing 
or  receiving  any  evidence  except  the  plaintiff's  affi- 
davit of  claim.  The  defendant  excepted  to  the  striking 
out  of  the  affidavit  of  defense  and  to  the  entry  of  the 
judgment  and  brings  the  case  to  this  court  for  review. 

There  is  an  agreement  in  the  trust  deed  that  "if 
default  be  made  in  the  payment  of  said  six  promissory 
notes  or  any  part  thereof  *  *  *  then  in  such  case 
the  whole  of  said  principal  sum  and  interest  secured 
by  said  isix  promissory  notes  shall  thereupon,  at  the 
option  of  the  legal  holder  or  holders  thereof,  become 
immediately  due  and  payable, ' '  and  the  further  agree- 
ment in  the  instrument  executed  by  defendant  April 
15, 1914,  that  in  case  any  of  said  five  notes  shall  not  be 
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paid  promptly  at  the  time  it  falls  due,  or  if  the  Stove 
Company  shall  at  any  time  commit  any  act  of  bank- 
ruptcy, then  the  bank  may  take  any  other  action  which 
it  may  deem  necessary  in  any  court  to  protect  its  in- 
terests and  enforce  payment  of  all  sums  of  money  due 
upon  said  notes  or  either  or  any  of  them, — both  of 
which  contingencies  had  arisen  at  the  time  the  suit 
was  begun;  and  a  right  of  recovery  on  all  the  notes 
was,  by  the  language  used  and  employed  by  defendant 
in  the  instrument  signed  by  him,  provided  for. 
The  judgment  of  the  Municipal  Court  is  affirmed. 

Affirmed. 


Staackman,  Horschitz  &  Company  for  use  of  Oustay 
E.  Beerly,  Appellees,  v.  George  B.  Cary,  Appellant. 

Gen.  No.  21,334. 

1.  Municipal  Court  or  Chicago,  §  13* — when  statement  of  claim 
in  action  to  recover  for  breach  of  contract  states  cause  of  action* 
In  an  action  to  recover  for  breach  of  a  contract  to  sell  and  deliver 
a  quantity  of  linseed  cake,  where  plaintiff's  statement  of  claim  al- 
leged that  defendant  telegraphed  plaintiff  in  code:  "Please  make 
us  firm  offer  P.  W.  cif  Antwerp  500  T.  March  or  first  half  April;" 
that  plaintiff  replied  by  code  telegram:  "Make  you  firm  offer  1200 
T.  March  or  April  cif  Antwerp  at  Frs.  16.  Crushers  or  bankers 
guaranteeing  contract;"  that  defendant  replied  by  code  telegram: 
"We  accept  your  offer  cif  Antwerp  1200  T.  March  or  April  at  Frs. 
16/'  held  that  the  statement  of  claim  stated  a  cause  of  action,  it 
appearing  that  the  letters  "P.  W."  as  used  in  the  telegram  meant 
"prime  western  linseed  cake,"  and  that  the  word  "firm"  similarly 
used  meant  "positive." 

2.  Contracts,  §  197* — when  construed  in  light  of  usages  of  trade 
and  of  telegrams.  Where  defendant  telegraphed  to  plaintiff  asking 
an  offer  for  the  sale  and  delivery  of  a  named  quantity  of  goods,  to 
which  plaintiff  replied  by  code  telegram  making  an  offer  for  a 
larger  quantity,  which  defendant  accepted  by  code  telegram,  a  con- 
tract was  made  to  be  interpreted  in  the  light  of  the  usages  of  the 

•See  Illinois  Notes  Direst,  Vol*.  XI  to  XV,  and  Cumulative  Quarterly,  same 
tople  and  section  number. 
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trade  in  which  the  parties  were  engaged,  and  the  previous  telegrams 
between  the  parties.   . 

3.  Contracts,  g  44* — how  offer  must  be  accepted.  An  offer  to 
make  a  contract  must  be  accepted  as  made,  and  a  modified  accept- 
ance is  a  new  offer  which  cannot  constitute  a  contract  until  accepted 
unconditionally. 

4.  Contracts,  g  42* — what  constitutes  acceptance  of  offer  by  tele- 
graph. Where  an  offer  to  make  a  contract  is  sent  by  telegraph,  a 
telegram  in.  reply  saying  "we  accept,"  followed  by  enough  of  the 
offer  to  Identify  it,  is  an  acceptance  of  the  offer  in  its  entirety. 

5.  Contracts,  §  52* — when  stipulation  that  informal  agreement 
shall  be  reduced  to  writing  does  not  prevent  agreement  taking  effect. 
The  mere  fact  that  parties  intended  or  stipulated  that  an  informal 
agreement,  either  oral  or  written,  should  later  be  reduced  to  writing 
will  not  prevent  the  informal  agreement  from  taking  effect  at  once, 
the  question  whether  such  agreement  does  so  take  effect  depending 
on  the  intention  of  the  parties. 

6.  Contracts,  §  52* — when  requirement  that  contract  be  reduced 
to  writing  waived.  In  an  action  to  recover  for  breach  of  a  contract 
for  the  sale  and  delivery  of  linseed  cake,  where  the  contract  was 
made  by  telegraph,  the  right  of  defendant  to  Insist  that  the  contract 
be  reduced  to  writing,  held  waived  by  sending  a  later  telegram 
requesting  an  extension  of  the  time  for  delivery  fixed  by  the  con- 
tract, such  request  being  a  recognition  of  liability  on  the  contract 

7.  Trial,  §  163* — when  place  of  delivery  under  contract  question 
of  law.  In  case  of  a  breach  of  a  written  contract  for  the  sale  and 
delivery  of  linseed  cake,  the  question  of  the  place  of  delivery  is  a 
question  of  law  to  be  determined  by  the  court. 

8.  Damages,  §  191* — when  question  of  what  market  shall  be  taken 
in  assessment  of  damages  for  court.  In  case  of  breach  of  a  contract 
for  the  sale  and  delivery  of  linseed  cake,  the  question  of  what  mar- 
ket shall  be  taken  in  assessing  damages  is  a  question  of  law  for  the 
court. 

9.  Evidence,  §  461* — when  evidence  as  to  legal  aspect  of  docu- 
ment to  be  disregarded.  Testimony  as  to  the  legal  aspect  ot  a  par- 
ticular kind  of  contract  is  merely  testimony  as  to  the  law  of  the 
case  and  must  be  disregarded. 

10.  Sales,  §  71* — what  constitutes  a  c.  i.  /.  contract.  A  "c.  L  f." 
contract  is  a  contract  for  the  sale  and  delivery  of  goods  at  a  price 
to  cover  the  cost  of  freight  and  insurance,  payment  to  be  made  on 
the  receipt  of  shipping  documents  by  the  acceptance  of  a  draft  for 
the  amount  of  the  contract  price. 

11.  Sales,  §  122* — what  is  place  of  delivery  under  contract  for 
foreign  shipment.    Where  the  vendor  in  a  c.  i.  f.  contract  from  Chi- 


•S«e  Illinois  Notes  Digest,  Vol*.  XI  to  XV,  and  Cumulative  Quarterly, 
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cago  to  Antwerp  knows  that  the  goods  are  Intended  for  Antwerp, 
the  place  of  delivery  under  the  contract  Is  Antwerp,  and  not  the 
point  on  the  American  coast  where  the  goods  are  to  be  placed  on 
shipboard. 

12.  SaLes,  g  376* — what  is  measure  of  damages  for  breach  of 
contract  of  sale.  If,  at  the  time  of  making  a  contract  of  sale,  a 
vendor  knows  that  the  goods  are  to  be  sold  in  another  market, 
hia  liability  is  measured  by  adding  to  the  contract  price  at  the 
agreed  time  and  place  the  cost  of  transportation  to  such  market, 
less  the  price  at  such  market  at  the  time  the  goods  would  have 
reached  their  destination  had  there  been  no  breach. 

13.  Sales,  g  376* — what  is  measure  of  damages  for  breach  of 
contract  for  foreign  shipment  of  goods.  In  an  action  to  recover 
for  breach  of  a  contract  requiring  the  shipment  of  goods  from 
New  York  to  Antwerp  on  April  30th,  at  the  latest,  plaintiff  is  en- 
titled to  have  damages  assessed  on  the  basis  of  the  market  price 
of  the  goods  at  Antwerp  on  May  14th,  at  which  time  a  vessel  sailing 
from  the  Atlantic  coast  April  30th,  would  usually  arrive,  and  is 
not  limited  to  nominal  damages  because  there  Is  no  evidence  of  the 
market  price  at  Antwerp  on  April  30th,  of  goods  to  arrive  May 
14th,  plaintiff  having  the  right  to  wait  until  May  14th  and  to  re- 
gard the  contract  as  prospectively  binding  until  that  time. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Oscab 
M.  ToBBisoN,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Affirmed.  Opinion  filed  January  31,  1916.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

Chytratts,  Healy  &  Frost  and  John  Peter  Barnes, 
for  appellant. 

Gustav  E.  Beerly,  for  appellee;  Ellis  S.  Ches- 
brough,  of  counsel. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

Plaintiffs,  Staackman,  Horschitz  &  Company,  were 
dealers  in  linseed  cake  at  Antwerp.  Defendant  Cary 
was  a  broker  dealing  in  such  cake  at  Chicago.  He 
had  made  twenty  or  thirty  sales  of  the  cake  to  plaintiffs 
at  a  price  "to  cover  cost,  insurance  and  freight,  ship- 
ping the  same  c.  i.  f .  Antwerp. ' 9    March  7, 1913,  def  end- 

•Bee  Ullnoui  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  tame 
topic  and  section  number. 
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ant  /telegraphed  plaintiffs  in  code :  ' i  Please  make  us 
firm  offer  P.  W."  (prime  western  linseed  cake)  "cif 
Antwerp  500  T.  March  or  first  half  April,' *  and  tele- 
graphed a  similar  request  March  8th.  March  13th 
plaintiffs  at  Antwerp  telegraphed  in  code  an  offer  to 
defendant  in  Chicago  as  follows:  "Make  you  firm 
offer  1200  T.  March  or  April  cif  Antwerp  at  Frs.  36. 
Crushers  or  bankers  guaranteeing  contract, ' '  to  which 
defendant  replied  March  14th  by  telegraph,  also  in 
code:  "We  accept  your  offer  cif  Antwerp  1200  T. 
March  or  April  at  Frs.  16. ' '  These  telegrams,  together 
with  a  large  number  of  other  telegrams,  forming  the 
proposed  contract,  are  set  forth  in  the  statement 
of  claim.  Defendant  moved  to  strike  the  statement  of 
claim  from  the  files.  His  motion  was  denied,  and  he 
electing  to  stand  by  his  motion,  an  order  was  entered 
defaulting  him  for  failure  to  file  an  affidavit  of  merits. 
While  the  statement  of  claim  is  certainly  not  a  model 
to  be  followed,  we  think  it  states  a  cause  of  action,  and 
the  court  did  not  err  in  refusing  to  strike  it  from  the 
files.  The  defendant  having  been  defaulted,  the  only 
question  submitted  was  the  amount  of  plaintiffs'  dam- 
ages. The  word  "firm"  in  the  plaintiffs'  telegram 
means  positive,  and  is  used  by  both  parties  in  other 
code  telegrams  in  that  sense. 

The  telegrams  made  a  contract  between  the  parties 
to  be  interpreted  in  the  light  of  the  usages  of  trade  and 
the  previous  telegrams  between  the  parties.  It  is  true 
that  an  offer  must  be  accepted  as  made,  for  any  mod- 
ified acceptance  is  but  a  new  offer  and  cannot  be  the 
basis  of  a  contract  until  it  in  terms  has  been  accepted 
unconditionally.  The  words  "we  accept"  in  defend- 
ant's telegram  of  March  14th,  followed  by  enough  of 
the  offer  to  identify  it,  was  an  acceptance  of  the  offer 
in  its  entirety.  The  mere  fact  that  the  reduction  of  an 
informal  agreement,  oral  or  written,  by  a  formal 
written  one  was  contemplated  or  stipulated  for,  does 
not  prevent  the  former  from  taking  immediate  effect. 
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The  question  whether  it  does  or  not  depends  on  what 
the  parties  intended.  Scott  v.  Fowler,  227  111.  104, 108; 
Stover  v.  Flack,  30  N.  Y.  64. 

If  it  be  conceded  that  defendant  might  have  insist- 
ed on  a  formal  contract,  it  was  competent  for  him  to 
waive  it,  and  his  request  by  telegram  of  March  29th, 
"Owing  floods  railroads  paralyzed;  kindly  extend  con- 
tract April  May,"  was  a  recognition  of  his  liability 
on  a  contract  made  by  the  telegraips  of  March  13th 
and  14th.  It  was  for  the  court  to  determine  as  a  ques- 
tion of  law  the  place  of  delivery,  and  in  case  of  a 
breach,  what  market  should  be  taken  in  estimating 
plaintiff's  damages.  A  large  part  of  defendant's  testi- 
mony and  that  of  some  of  his  witnesses  consists  of 
their  views  of  the  legal  aspect  of  a  c.  i.  f.  contract;  but 
such  testimony  was  but  testimony  as  to  the  law  of  the 
case  and  must  be  disregarded.  There  is  a  standard 
definition  of  that  contract  in  the  opinion  of  Blackburn, 
Justice,  one  of  the  judges  called  in  by  the  House  of 
Lords  in  Ireland  v.  Livingston,  5  Eng.  &  Irish  Appeals, 
395: 

"The  terms  at  a  price  to  cover  cost,  freight  and  in- 
surance, payment  by  acceptance  on  receiving  shipping 
documents,  are  very  usual  and  are  perfectly  under- 
stood in  practice.  The  invoice  is  made  out  debiting  the 
consignee  with  the  agreed  price  (or  the  actual  cost  and 
commission,  with  the  premiuins  of  insurance,  and  the 
freight,  as  the  case  may  be),  and  giving  him  credit  for 
the  amount  of  the  freight  which  he  will  have  to  pay 
to  the  ship  owner  on  actual  delivery,  and  for  the  bal- 
ance a  draft  is  drawn  on  the  consignee  which  he  is 
bound  to  accept  (if  the  shipment  be  in  conformity  with 
his  contract)  on  having  handed  to  him  the  charter 
party,  bill  of  lading  and  policy  of  insurance.  Should 
'  the  ship  arrive  with  the  goods  on  board  he  will  have  to 
pay  the  freight,  which  will  make  up  the  amount  he  has 
engaged  to  pay.  Should  the  goods  not  be  delivered  in 
consequence  of  a  peril  of  the  sea,  he  is  not  called  on 
to  pay  the  freight,  and  he  will  recover  the  amount  of 
his  interest  in  the  goods  under  the  policy.    If  the  non- 
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delivery  is  in  consequence  of  some  misconduct  on  the 
part  of  the  master  or  mariners,  not  covered  by  the 
policy,  he  will  recover  it  from  the  ship  owner.  In  sub- 
stance, therefore,  the  consignee  pays,  though  in  a  dif- 
ferent manner,  the  same  price  as  if  the  goods  had  been 
bought  and  shipped  to  him  in  the  ordinary  way. ' ' 

This  statement  was  adopted  as  a  correct  statement 
of  the  law  in  Benjamin  on  Sales  (7th  Ed.)  571. 

The  contention  of  appellant  that  in  a  c.  i.  f.  contract 
the  place  of  delivery  is  the  point  where  the  article  sold 
was  placed  on  shipboard,  and  that  the  market  price 
at  that  place  is  to  be  taken  in  estimating  damages  in 
case  of  breach,  cannot  be  sustained.  The  place  of  de- 
livery, as  has  been  said,  was  Antwerp,  not  the  point  on 
the  American  coast  where  the  cake  was  to  be  placed 
on  shipboard,  and  the  defendant  knew  that  the  cake 
was  intended  for  Antwerp.  Stroms  Bruks  Aktie  Bolag 
v.  Hutchinson,  L.  R.,  A.  C,  515;  Sutherland  on  Dam- 
ages (3rd  Ed.)  sec.  653. 
^-^"If  the  vendor  knows  when  he  makes  his  contract 
that  the  property  is  to  be  sold  in  another  market  his 
liability  is  measured  by  adding  to  the  contract  price  at 
the  agreed  time  and  place  of  delivery  the  cost  of  trans- 
porting the  property  to  such  market,  less  the  price 
there  at  the  time  it  would  have  reached  its  destina- 
tion if  there  had  been  no  breach.' '  Van  Arsdale  v. 
Rundel,  82  HI.  63. 

In  Durst  v.  Burton,  47  N.  Y.  167,  an  action  of  fraud 
in  the  sale  of  cheese  made  at  Frankfort,  New  York, 
and  purchased  there  to  be  forwarded  to  and  sold  in 
New  York,  it  was  said,  page  174 : 

"The  place  of  delivery  was  Frankfort,  but  by  the 
terms  of  the  contract,  New  York  was  the  market  to 
which  it  was  to  be  forwarded,  and  where  it  was  to  be 
sold,  and  the  market  price  there  may  be  regarded  as 
within  the  contemplation  of  the  parties." 

To  the  same  effect  are :    Boyd  v.  L.  H.  Quinn  Co., 

17  Misc.  (N.  Y.)  278;  Walling  ford  v.  Kaiser,  191  N.  Y. 

392;  Cockburn  v.  Ashland  Lumber  Co.,  54  Wis.  619; 

^   Louis  Cook  Mfg.  Co.  v.  Randall  &  Dickey,  62  Iowa  244. 
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The  contention  that  plaintiff  was  entitled  to  nomi- 
nal damages  only  because  the  market  price  at  Antwerp 
on  April  30th  of  cake  to  arrive  May)  14th  was  not 
shown,  is  without  merit.  A  vessel  sailing  from  the 
American  Atlantic  seaboard  April  30th  would  arrive 
in  Antwerp  May  14th,  and  plaintiff  had  the  right 
to  wait  until  that  time,  holding  the  contract  as  pros- 
pectively binding.  Roehm  v.  Horst,  178  U.  S.  1 ;  Long 
v.  Conklin,  75  111.  32. 

Conceding  the  plaintiff  was  entitled  to  the  benefit 
of  the  market  price  at  Antwerp  on  May  14th,  the  proof 
is  ample  to  support  the  award  of  damages. 

The  finding  of  the  Municipal  Court  is  correct  and 
the  judgment  is  affirmed. 

Affirmed. 


0.  C.  Wilson  Advertising  Company,  Appellee,  v.  Louis 
T.  Orr  and  J.  L.  Donahue,  Appellants. 

Gen.  No.  21,425. 

1.  Contracts,  6  385* — when  evidence  sufficient  to  sustain  finding 
as  to  existence  of  contract  for  advertising  and  compliance  there- 
with. In  an  action  to  recover  for  advertising,  evidence  examined 
and  held  to  warrant  a  finding  that  defendants  made  a  joint  original 
promise  to  pay  for  the  insertion  of  advertising  in  plaintiffs  news- 
papers, and  that  plaintiff  caused  the  insertion  of  the  advertisements 
in  accordance  with  the  terms  of  defendants'  promise. 

2.  Evidence,  g  110* — when  act  of  publishing  newspaper  may  be 
proved  without  producing  newspaper.  In  an  action  to  recover  for 
advertising,  it  is  not  error  to  admit  evidence  that  advertisements 
were  inserted  in  newspapers  without  the  production  of  the  news- 
papers containing  the  advertisements,  since  the  act  of  publishing 
a  document  regarded  as  distinct  from  its  terms  may  be  proved 
without  producing  it 

3.  Contracts,  §  384* — when  evidence  sufficient  to  sustain  verdict 


•See  Illinois  Notes  Divest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
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in  action  for  advertising.  In  an  action  to  recover  for  advertising, 
evidence  examined  and  held  sufficient  to  sustain  a  verdict  for  plain- 
tiff. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph 
E.  Ryan,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Affirmed.  Opinion  filed  January  31,  1916.  Rehearing 
denied  February  14,  1916. 

Cavendeb  &  Kaiser,  for  appellants ;  Donald  L.  Mor- 
rill, of  counsel. 

Beck  &  Mies,  for  appellee. 

Mb.  Justice  Baker  delivered  the  opinion  of  the 
court. 

This  appeal  brings  in  review  a  judgment  for  nine 
hundred  and  ninety  dollars  entered  on  the  verdict  of 
a  jury  in  an  action  brought  by  the  appellee  against 
the  appellants  in  the  Municipal  Court. 

From  the  evidence  we  think  that  the  jury  might  prop- 
erly find  that  the  defendants  made  to  the  plaintiff  a 
joint  original  promise  to  pay  for  certain  advertising 
which  the  plaintiff  was  to  insert  in  certain  newspapers, 
and  that  the  plaintiff  caused  the  advertisements 
agreed  on  to  be  inserted  in  newspapers  in  accordance 
with  the  terms  of  defendants '  promise. 

The  contention  of  appellants  that  the  court  erred 
in  admitting  evidence  that  the  advertisements  were 
inserted  in  newspapers  without  producing  the  papers 
is  without  merit.  The  act  of  publishing  a  document 
regarded  as  distinct  from  the  terms  of  the  document 
may  be  proved  without  production.  2  Wigmore  on 
Evidence,  sec.  1248 ;  City  of  Des  Moines  v.  Casady,  21 
Iowa  572;  Moore  v.  Gilliam,  5  Mun.  (Va.)  348;  Lingle 
v.  City  of  Chicago,  172  111.  170 ;  McChesney  v.  People, 
178  111.  542. 

The  evidence  is,  in  our  opinion,  ample  to  sustain 
the  verdict,  we  find  in  the  record  no  reversible  error 
in  procedure,  and  the  judgment  of  the  Municipal  Court 
is  affirmed* 

Affirmed. 
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Anna  Werner  Prise,  Appellee,  v.  Michael  Prise,  Ap- 
pellant. 

Gen.  No.  2i;678. 

1.  Diyobce,  §  140* — when  application  for  solicitor's  fees  too  late. 
In  a  bill  for  divorce,  an  application  for  solicitor's  fees  made  after 
the  dismissal  of  the  bill  comes  too  late. 

2.  Diyobce,  §  85* — how  motion  for  allowances  must  be  made. 
Motions  for  allowances  under  section  15  of  the  Divorce  Act  (J.  A 
A.  1"  4230),  must  be  made  in  the  name  of  the  wife  and  the  al- 
lowance must  be  made  to  her,  courts  having  no  power  to  make 
such  allowance  to  parties  whom  the  wife  has  employed. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
G.  Windes,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Orders  reversed.    Opinion  filed  January  31,  1916. 

Eyan  &  Lewis,  for  appellant. 
No  appearance  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

March  22,  1914,  Anna  Werner  Prise  filed  in  the 
Circuit  Court  a  bill  for  divorce  against  her  husband, 
the  appellant  here.  Defendant  answered  the  bill  and 
filed  a  cross-bill  August  3,  1914,  against  the  complain- 
ant charging  her  with  cruelty,  drunkenness  and  adul- 
tery with  one  Jim  Bell,  and  praying  for  a  divorce. 
Complainant  answered  the  cross-bill,  denying  the 
charges  therein  made  against  her.  August  7,  1914, 
the  cause  was  heard  by  Judge  Petit,  who  entered  a 
decree  finding  complainant  guilty  of  adultery  with 
Bell  and  also  finding  her  guilty  of  habitual  drunken- 
ness for  more  than  two  years  before  the  filing  of  the 
bill.  By  the  decree  complainant's  bill  was  dismissed 
for  want  of  equity    and   the   cross-complainant   was 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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granted  a  divorce  on  his  cross-bill.  The  decree  was 
entered  at  the  July  term.  August  18th,  a  day  of  the 
August  term,  Effie  Seeds  Wellner  filed  her  affidavit, 
stating  inter  alia  that  she  was  awarded  fifty  dollars 
solicitor's  fees;  that  the  cause  was  continued  to  the 
August  term.  No  order  awarding  affiant  solicitor's 
fees  or  continuing  the  cause  appears  in  the  record ;  but 
the  court,  Judge  Wind&s  presiding,  on  said  18th  day 
of  August  ordered  defendant  to  pay  Effie  Seeds  Well- 
ner fifty  dollars,  and  that  on  failure  of  defendant  to 
do  so,  he  should  show  cause  why  he  should  not  be 
found  guilty  of  contempt  of  court.  An  attachment  was 
issued  for  defendant  and  cross-complainant,  and  the 
court  found  that  he  had  failed  to  pay  Effie  Seeds  Well- 
ner fifty  dollars,  and  ordered  that  he  be  committed  to 
the  county  jail  for  thirty  days.  He  prosecutes  this 
appeal  to  reverse  the  order  directing  him  to  pay  Effie 
Seeds  Wellner  fifty  dollars  and  the  order  committing 
him  to  the  county  jail. 

The  application  for  solicitor's  fees  was  not  made 
until  the  August  term,  and  complainant's  bill  was  dis- 
missed for  want  of  equity  at  the  July  term.  The  ap- 
plication for  solicitor's  fees,  not  having  been  made 
until  after  the  bill  had  been  dismissed,  came  too  late. 
McCulloch  v.  Murphy,  45  111.  256;  Womacks  v.  Wom~ 
acks,  125  111.  App.  441. 

Motions  for  allowances  under  the  statute  concern- 
ing divorce  and  separate  maintenance  must  be  made 
in  the  wife 's  name,  and  the  allowance  must  be  made  to 
her  and  not  to  the  parties  whom  she  has  employed, 
and  the  court  has  no  power  to  make  an  allowance  in 
favor  of  such  parties.  Anderson  v.  Steger,  173  111. 
113 ;  Lynch  v.  Lynch,  99  HI.  App.  459 ;  Harris  v.  Har- 
ris, 109  111.  App.  148 ;  Miles  v.  Miles,  102  111.  App.  130. 

The  order  allowing  fifty  dollars  solicitor's  fees  to 
Effie  Seeds  Wellner  and  the  order  committing  appel- 
lant to  the  county  jail  are  reversed. 

Orders  reversed. 
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L.  Brent  Yaughan,  Appellant,  v.  Alice  R.  Yaughan, 

Appellee. 

Alice  R.  Yaughan,  Appellee,  v.  L.  Brent  Yaughan,  Ap- 
pellant. 

Gen.  No.  21,759.    (Not  to  he  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Benjamin 
W.  Pope,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Affirmed.  Opinion  filed  January  31,  1916.  Rehearing 
denied  February  14,  1916.  Certiorari  denied  by  Supreme  Court 
(making  opinion  final). 

Statement  of  the  Case. 

Bill  for  divorce  by  L.  Brent  Vaughan,  complainant, 
against  Alice  B.  Vaughan,  defendant,  in  the  Circuit 
Court  of  Cook  county,  and  cross-bill  by  defendant 
against  complainant  for  separate  maintenance.  From 
a  decree  dismissing  the  bill  for  want  of  equity,  and 
granting  the  prayer  of  the  cross-bill,  with  an  allow- 
ance of  seventy-five  dollars  per  month  and  one  hun- 
dred and  seventy-five  dollars  for  solicitor's  fees, 
complainant  appeals. 

The  parties  were  married  October  11,  1899,  and 
lived  together  as  husband  and  wife  until  October,  1910, 
and  thereafter  continued  to  live  in  the  same  house 
until  December  4,  1912. 

Complainant  was  forced  to  leave  his  house  by  a 
foreclosure  of  the  mortgage  and  rented  two  rooms 
with  facilities  for  light  housekeeping,  and  wanted  his 
wife  and  their  twelve-year-old  daughter  to  occupy 
such  rooms,  but  did  not  himself  live  there,  but 
went  to  the  Lexington  Hotel  and  later  to  the  Uni- 
versity Club.  He  did  not  invite  his  wife  and  daughter 
to  come  to  him  at  either  place. 

Habbis  F.  Williams,  for  appellant. 

James  J.  Kelly,  for  appellee;  John  A.  Bubke  and 
John  T.  Fitzgebald,  of  counsel. 
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Mr.  Justice  Baker  delivered  the    opinion   of   the 
court. 

Abstract  of  the  Decision. 

1.  Divorce,  §  53* — when  motion  to  dismiss  bill  without  prejudice 
properly  refused.  It  is  not  error  to  deny  a  motion  of  complainant 
in  a  bill  for  divorce  to  dismiss  his  bill  without  prejudice  where  a 
cross-bill  has  been  filed,  section  36  of  the  Chancery  Act  (J.  &  A. 
I  916)  providing  that  "no  complainant  shall  be  allowed  to  dismiss 
his  bill  after  a  cross-bill  has  been  filed  without  the  consent  of  the 
defendant." 

2.  Appeal  and  error,  §  725* — when  record  need  not  show  findings 
of  fact.  No  findings  of  fact  are  required  to  support  a  decree  where 
the  evidence  has  been  preserved  by  a  certificate  of  evidence. 

3.  Husband  and  wife,  §  217* — when  decree  on  cross-bill  in  di- 
vorce action  for  separate  support  and  maintenance  and  solicitor's 
fees  proper.  In  a  bill  for  divorce  by  a  husband  where  defendant 
filed  a  cross-bill  for  separate  maintenance,  and  the  evidence  war- 
ranted a  finding  that  defendant  was  living  separate  and  apart  from 
her  husband  without  her  fault,  defendant  is  entitled  on  her  cross- 
bill to  a  decree  for  separate  support  and  maintenance  and  solicitor's 
fees. 


Florence  M.  Hazard,  Appellee,  v.  Nathaniel  T.  Hazard, 

Administrator,  Appellant. 

Gen.  No.  21,836. 

1.  Divorce,  §  93* — what  is  basis  for  right  to  alimony.  The  right 
of  a  wife  to  alimony  depends  on  the  existence  of  a  valid  marital 
relation  between  the  parties. 

2.  Divorce,  §  113* — when  right  to  alimony  ceases.  If  the  marital 
relation  is  broken  by  the  death  of  the  husband,  the  wife's  right 
to  alimony  ceases. 

3.  Divorce,  §  93* — when  suit  for  alimony  not  maintainable.  If 
the  marital  relation  is  dissolved  by  a  decree  of  divorce,  the  former 
wife  cannot  maintain  a  suit  for  alimony. 

4.  Divorce,  §  135* — what  is  basis  for  order  for  solicitor's  fees. 
An  order  for  solicitor's  fees  to  a  wife  must  rest  primarily  on  the 

•See  Illinois  Notes  Divest,  Vols.  XI  to  XV,  and  Cumulative  quarterly,  seme 
topic  Mid  section  number. 
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existence  of  the  relation  of  husband  and  wife,  and  unless  the  par- 
ties sustain  that  relation  there  is  no  basis  for  the  order. 

5.  Marriage,  §  29* — when  allowance  to  maintain  suit  to  annul 
marriage  denied.  In  an  action  brought  by  the  wife  to  annul  a  mar- 
riage for  a  cause  going  to  the  original  legality  of  the  marriage, 
her  allegations  will  be  taken  against  her  as  true,  and  an  allow- 
ance to  her  to  maintain  the  action  will  be  denied. 

6.  Divobce,  f  135* — when  allowance  to  maintain  proceeding  to 
set  aside  decree  of  divorce  improper.  An  allowance  cannot  be 
made  to  a  wife  to  maintain  a  proceeding  to  set  aside  and  vacate 
a  decree  of  divorce  valid  on  its  face. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
G.  Windes,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Order  reversed.    Opinion  filed  January  31,  1916. 

Albert  Chandler,  C.  M.  Clay  Buntain  and  Clay- 
ton W.  Mogg,  for  appellant. 

No  appearance  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

William  Hazard  filed  in  the  Circuit  Court  Septem- 
ber 26,  1910,  a  bill  for  divorce  against  his  wife,  the 
appellee  here,  on  the  ground  of  desertion.  Service 
was  had  by  publication.  Defendant  was  defaulted 
and  December  3,  1910,  a  decree  was  entered  dissolv- 
ing the  bonds  of  matrimony  between  the  complainant 
and  defendant  in  that  suit.  "December  8, 1914,  appellee 
filed  a  bill  of  review  in  the  Circuit  Court,  alleging  that 
William  Hazard  died  February  3,  1914,  and  making 
the  appellant  here,  the  administrator  of  his  estate,  the 
defendant.  January  14,  1915,  the  court  entered  an 
order  directir<r  that  defendant  as  administrator  of 
William  Hazard  pay  complainant  fifty  dollars  per 
month  as  alimony  pendente  lite  and  seventy-five  dol- 
lars on  account  of  her  solicitor's  fees. 

Counsel  for  appellant  have  favored  us  with  an  ex- 

•See  Illinois  Note*  Dljrest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  fame 
topic  and  section  number. 
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haustive  and  able  brief  and  argument.  Two  grounds 
of  reversal  are  urged :  First,  that  the  marriage  rela- 
tion had  been  dissolved  by  a  decree  of  divorce  granted 
to  the  husband,  and  therefore  the  former  wife  could 
not  be  awarded  alimony  pendente  lite;  and  second,  that 
the  marital  relation,  if  not  dissolved  by  the  decree  of 
divorce,  was  dissolved  by  the  death  of  the  husband, 
and  with  his  death  the  wife  's  right  to  alimony  ceases. 

The  right  to  alimony  depends  on  the  existence  of  a 
valid  marital  relation  between  complainant  and  de- 
fendant. McKenna  v.  McKenna,  70  HI.  App.  344; 
Lennahan  v.  O'Keefe,  107  111.  620. 

In  the  case  last  cited,  Mr.  Justice  Schofield  said: 

"By  the  English  law,  alimony  was  but  an  allowance 
during  the  joint  lives  of  the  husband  and  wife,  or  so 
long  as  they  should  live  separately.  (Walling ford  v. 
Walling  ford,  6  Harris  &  Johnson,  438;  Lockridge  v. 
Lockridge,  3  Dana,  28;  Clark  v.  Clark,  6  Watts  &  S. 
85;  1  Blackstone's  Com.  441.)  And,  notwithstanding 
alimony  in  this  country  is,  generally,  the  allowance 
made  to  the  wife  out  of  the  husband's  estate  after  a 
decree  of  divorce  a  vinculo  matrimonii,  and  is,  by 
statute,  in  many  respects  modified  from  what  it  was 
in  case  of  divorce  a  mensa  et  thoro,  in  England,  we 
know  of  no  case  in  which  it  has  been  held  to  be  a  debt 
continuing  after  the  death  of  the  husband  against  the 
heir,  but  directly  the  contrary  was  held  in  0 y Hag  an  v. 
Executors  of  09Hagan,  4  Iowa,  509,  and,  as  we  think, 
upon  sufficient  reason.  Bishop,  in  his  work  on  Mar- 
riage and  Divorce,  (6th  ed.)  sec.  428,  says:  'So,  by 
the  unwritten  rule,  alimony  can  not  be  ordered  for 
the  term  of  the  wife  *s  life,  because  it  is  a  maintenance 
to  her,  while  the  husband 's  duty  to  maintain  her  ceases 
at  his  death. ' ' ' 

If  the  marital  relation  is  broken  by  the  death  of  the 
husband,  the  wife's  right  to  alimony  ceases.  Lenna- 
han v.  O'Keefe,  supra;  Swan  v.  Harrison,  2  Cold.  (42 
Tenn.)  534;  O'Hagan  v.  O'Hagan's  Ex'r,  4  Clark 
(Iowa)  509;  Maxwell  v.  Sawyer,  90  Wis.  352. 

If  the  marital  relation  has  been  dissolved  by  a  de- 
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cree  of  divorce,  the  former  wife  cannot  maintain  a 
snit  for  alimony.  Chapman  v.  Parsons,  66  W.  Va.  307. 
In  Lake  v.  Lake,  194  N.  Y.,  it  was  said,  page  185 : 

"An  order  for  solicitor's  fees  must  primarily  rest 
upon  the  existence  of  the  relation  of  husband  and  wife. 
Unless  that  relation  'is  sustained  by  the  parties,  there 
is  no  basis  for  the  order.  Even  in  an  action  brought 
by  the  wife  to  annul  a  marriage  upon  a  cause  which 
goes  to  the  legality  of  the  marriage  originally,  the 
allegations  of  the  wife  will  be  taken  against  her  as 
true,  and  an  allowance  to  her  to  maintain  the  action 
will  be  denied." 

In  Wilson  v.  Wilson,  49  Iowa  544,  which  was  a  pro- 
ceeding to  set  aside  and  vacate  a  decree  of  divorce, 
it  was  held  that  there  was  no  authority  to  order  the 
payment  of  money  to  carry  on  the  suit  in  the  face  of  a 
decree  of  divorce  which  seemed  to  be  valid. 

The  order  of  June  14,  1915,  directing  defendant  as 
administrator  of  the  estate  of  William  Hazard  to  pay 
complainant,  Florence  M.  Hazard,  fifty  dollars  per 
month  alimony  pendente  lite  and  seventy-five  dollars 
as  her  solicitor's  fees,  is  reversed. 

Order  reversed. 
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Harry  W.  Kuetemeyer,  Administrator,  Appellee,  t. 
Illinois  Central  Railroad  Company  et  al.,  on  ap- 
peal of  Michigan  Central  Railroad  Company,  Ap- 
pellant. 

Gen.  No.  20,899.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Hugo 
Pam,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.  Reversed  with  finding  of  facts.  Opinion  filed  January  31, 
1916. 

Statement  of  the  Case. 

Action  by  Harry  W.  Kuetemeyer,  administrator,  of 
the  estate  of  Louis  J.  Iverson,  deceased,  plaintiff, 
against  the  Illinois  Central  Railroad  Company  et  al., 
defendants,  in  the  Superior  Court  of  Cook  county,  to 
recover  for  personal  injuries.  From  a  judgment  for 
plaintiff  for  $1,000  against  defendant  Michigan  Cen- 
tral Railroad  Company,  defendant  Michigan  Central 
Railroad  Company  appeals. 

Plaintiff  at  the  time  of  the  accident  and  for  a  long 
time  previous  thereto,  was  a  painter.  At  and  for  some 
time  before  the  accident  he  worked  for  one  Ettinger,  a 
contract  painter  for  the  Illinois  Central  Railroad  Com- 
pany, at  various  places  along  the  road  of  the  Illinois 
Central.  He  had  been  acting  for  about  ten  days  prior 
to  the  accident  as  foreman  of  painters  on  the  painting 
job  at  which  he  was  working  when  hurt. 

Plaintiff  had  been  a  sailor  and  was  experienced  in 
splicing  ropes  and  erecting  scaffolds.  On  the  day  of 
the  accident  plaintiff  was  acting  as  foreman  and  was 
engaged  in  splicing  ropes  and  in  constructing  a  scaf- 
fold to  be  used  in  painting  the  train  shed  of  the  Illi- 
nois Central  Company  at  a  place  immediately  above 
the  stone  wall  separating  the  St.  Charles  Air  Line 
from  the  station  tracks.  Two  or  three  feet  east  of 
this  stone  wall  were  two  parallel  tracks  running  north 
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and  south,  known  as  the  St.  Charles  Air  Line,  east 
of  which  was  a  switch  yard  with  thirty  or  f  prty  tracks, 
The  southbound  track  of  the  St.  Charles  Air  Line  was 
within  three  feet  of  this  stone  wall.  Along  these 
tracks  were  run  engines  of  the  Pennsylvania,  North 
Western,  Burlington,  Illinois  Central,  Michigan  Cen- 
tral and  other  railroads. 

The  place  where  Iverson  was  working  at  the  time 
was  about  three  feet  higher  than  the  ground.  It  was 
a  very  busy  spot.  Both  freight  and  passenger  trains 
were  constantly  running  along  the  St.  Charles  Air 
Line  tracks.  There  was  nothing  at  the  time  of  the 
accident  to  obstruct  the  view  of  Iverson  and  the  other 
painters  of  the  movement  of  trains  north  and  south. 
Engines  came  along  these  tracks  both  with  and  with- 
out cars.  The  scaffold  upon  which  Iverson  was  work- 
ing had  been  laid  upon  the  wall  under  his  direction. 
Iverson  was  struck  by  an  engine  running  along  the 
southbound  track,  causing  him  to  fall  to  the  ground. 
Iverson  swore  that  he  was  struck  by  the  steps  of 
the  engine,  which  hung  over  the  track  about  two  feet. 
Iverson  also  testified  that  the  engine  was  marked  ' '  M. 
0.8172." 

It  was  undisputed  that  Iverson  was  and  for  several 
years  had  been  well  informed  of  the  operation  of 
engines  and  cars  along  the  track  near  which  he  was 
working. 

Defendant  Michigan  Central  Railroad  Company  of- 
fered evidence  proving  conclusively  that  the  engine 
of  defendant  marked  with  this  number  was  not  near 
Chicago  at  the  time  of  the  accident  but,  as  a  matter 
of  fact,  was  being  operated  between  Windsor,  Canada, 
on  the  east  side  of  the  Detroit  River,  and  Buffalo,  in 
the  State  of  New  York,  on  the  Canada  Southern  Di- 
vision of  defendant  appellant's  road ;  and,  furthermore, 
that  that  engine  had  never  been  operated  between 
Michigan  City  and  Chicago. 

At  the  close  of  plaintiff's  evidence  both  defendants 
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moved  for  an  instructed  verdict,  which  the  court  al- 
lowed as  to  the  Illinois  Central  Railroad  Company,  but 
denied  as  to  the  Michigan  Central  Railroad  Company. 
The  defendant  Michigan  Central  Railroad  Company 
here  again  moved,  at  the  close  of  all  the  evidence,  for 
an  instructed  verdict,  which  was  again  denied.  Plain- 
tiff having  died  since  the  entry  of  judgment,  the  ap- 
.  peal  was  defended  by  the  administrator  of  his  estate. 

Winston,  Payne,  Strawn  &  Shaw,  for  appellant; 
Edwabd  W.  Evebett  and  Chables  J.  McFadden,  of 
counsel. 

T.  F.  Monahan,  for  appellee. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Master  and  servant,  f  438* — when  person  struck  by  engine 
while  painting  train  shed  guilty  of  contributory  negligence.  In  an 
action  to  recover  for  personal  injuries  sustained  by  a  painter  by 
being  struck  by  a  railroad  engine  alleged  to  be  owned  or  con- 
trolled by  defendant,  where  it  appeared  that  at  the  time  of  the 
accident  plaintiff  was  engaged  in  painting  a  train  shed  within  a 
short  distance  of  the  track  along  which  engines  were  constantly 
passing,  evidence  held  to  show  that  at  the  time  of  the  accident 
plaintiff  was  not  as  a  matter  of  law,  in  the  exercise  of  due  care 
for  his  own  safety,  it  appearing  that  there  was  nothing  which  ob- 
structed plaintiff's  view  of  the  track  and  that  if  plaintiff  had  looked 
he  would  have  seen  the  approach  of  the  engine,  there  being  no 
evidence  absolving  plaintiff  from  the  duty  of  watching  for  rolling 
stock  known  to  be  constantly  moving  along  the  track. 

2.  Negligence,  f  204* — when  verdict  should  be  directed  because 
of  contributory  negligence.  Although  the  question  of  contributory 
negligence  is  usually  one  of  fact,  yet  where  all  reasonable  minds 
would  agree,  either  from  undisputed  facts  or  from  plaintiff's  evi- 
dence with  reasonable  inferences  to  be  drawn  therefrom,  that  plain- 
tiff's own  negligence  contributed  to  his  injury,  then  the  question  of 
contributory  negligence  is  a  question  of  law,  and  the  refusal  of  a 
peremptory  instruction  for  defendant  is  reversible  error. 


$See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Qnarterlr. 
topic  and  section  number. 
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3.  Masteb  and  sebvant,  I  763* — when  verdict  properly  firected 
for  defendant  in  action  by  railroad  employee  for  personal  injuries. 
In  an  action  to  recover  for  personal  Injuries  sustained  by  a  painter 
by  being  struck  by  an  engine  alleged  to  have  been  owned  or 
controlled  by  defendant,  while  engaged  in  painting  a  train  shed 
within  a  short  distance  of  the  track  on  which  such  engine  was 
running,  the  question  of  plaintiff's  contributory  negligence  is  one 
of  law  requiring  a  peremptory  instruction  for  defendant,  where 
it  appears  from  plaintiff's  testimony  that  the  engine  which  struck 
him  was  in  plain  sight  as  it  approached,  and  that  his  injury  was 
caused  by  his  failure  to  look  for  engines  and  cars  approaching 
from  that  direction,  there  being  no  allegation  of  wilful  negligence 
or  evidence  that  any  one  on  the  engine  knew  of  plaintiff's  presence 
in  time  to  have  avoided  the  accident  in  the  exercise  of  ordinary 
care. 

4.  Masteb  and  servant,  f  681* — when  evidence  sufficient  to  es- 
tablish that  defendant  did  not  own  or  operate  engine.  In  an  action 
against  the  Michigan  Central  Railroad  Company  to  recover  for 
personal  injuries  sustained  by  being  struck  by  an  engine  alleged 
to  be  owned  or  controlled  and  operated  by  defendant,  where  de- 
fendant pleaded  specially  denying  such  ownership  or  control,  and 
where  plaintiff  testified  that  the  engine  which  struck  him  was 
marked  "M.  C.  8172,"  evidence  held  sufficient  to  support  the  plea, 
where  it  appeared  conclusively  that  the  engine  of  defendant  marked 
as  testified  by  plaintiff  was  not  on  or  near  the  place  of  the  accident 
at  the,  time  of  such  accident,  but  was  in  fact  being  operated  on 
another  division  of  defendant's  road,  and  running  between  Windsor, 
Canada,  and  Buffalo,  New  York. 

*8ee  minoift  Note*  Digest,  Tola.  XI  to  XV,  and  CumnlatlYe  Quarterly,  fame 
topis  and  lection  number. 
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Meinshausen  v.  American  Shipping  Co.,  197  111.  App.  620. 


Henry  Meinshausen,  trading  as  German  American  Oil 
Company,  Defendant  in  Error,  y.  American  Ship- 
ping Company,  Plaintiff  in  Error. 

Gen.  No.  21,520.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  P. 
Raffebty,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Affirmed.  Opinion  filed  January  31,  1916.  Rehear- 
ing denied  February  14,  1916. 

Statement  of  the  Case. 

Action  by  Henry  Meinshausen,  trading  as  the  Ger- 
man American  Oil  Company,  plaintiff,  against  the 
American  Shipping  Company,  a  corporation,  defend- 
ant, in  the  Municipal  Court  of  Chicago,  to  recover  back 
overpayment  of  insurance  premiums.  To  reverse  a 
judgment  for  plaintiff  for  $544.46,  defendant  prose- 
cutes this  writ  or  error. 

Plaintiff  was  the  resident  agent  of  Botho  Farenholtz 
of  Magdeburg,  Germany,  a  manufacturer  of  oils.  De- 
fendant was  a  custom  house  broker,  having  places  of 
business  in  New  York  and  Chicago.  Plaintiff  had 
charge,  as  such  agent,  of  consignments  of  oils  shipped 
by  Farenholtz  to  this  country.  Defendant,  at  the  in- 
stance of  plaintiff,  did  the  brokerage  business  connect- 
ed with  the  oils  shipped  by  Farenholtz  to  Atlantic 
ports.  Plaintiff  was  paid  a  commission  by  Farenholtz 
on  the  sale  of  all  such  oils.  Among  plaintiff's  duties 
as  the  agent  of  Farenholtz  was  the  placing  of  sea  and 
leakage  insurance  upon  the  oil  shipped  by  Farenholtz. 
Plaintiff  arranged  with  defendant  to  place  insurance. 

Defendant  was  in  no  way  obligated  to  Farenholtz, 
its  dealings  being  wholly  with  plaintiff.  To  him  de- 
fendant rendered  bills  and  plaintiff  paid  them.  Faren- 
holtz subsequently  reimbursed  plaintiff. 
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Silbeb,  Isaacs,  Silbeb  &  Woley,  for  plaintiff  in 
error;  James  D.  Woley,  of  counsel. 

Alexander  H.  Heyman,  for  defendant  in  error. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court.  ' 

Abstract  of  the  Decision. 

1.  Principal  and  agent,  §  8* — when  evidence  sufficient  to  es- 
tablish that  contract  was  with  person  individually  and  not  as  agent. 
In  an  action  to  recover  back  the  amount  of  marine  insurance 
premiums  overpaid  to  defendant,  evidence  held  to  show  that  the 
contract  for  insurance  was  with  plaintiff,  although  it  appeared  that 
the  goods  insured  were  owned  by  plaintiff's  principal,  it  also  ap- 
pearing that  the  contract  sued  on  was  with  plaintiff,  defendant 
not  being  obligated  to  such  principal  thereunder,  and  defendant 
rendering  bills  to  plaintiff  which  plaintiff  paid.  It  being  immaterial 
that  plaintiff  was  later  reimbursed  by  such  principal  for  such  pay- 
ments. 

2.  Principal  and  agent,  §  220* — when  agent  may  maintain  ac- 
tion to  recover  overpayments  of  money.  Where  a  principal  through 
his  agent,  pays  moneys  for  insurance  premiums  which  ought  not  to 
have  been  paid,  the  agent  may  maintain  an  action  to  recover  It 
back. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 
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Johnson  v.  Hennessey  et  al.,  197  111.  App.  622. 


H.  M.  Johnson,  Receiver,  Defendant  in  Error,  y. 
Thomas  Hennessey  and  Mrs.  H.  M.  Dettmar, 
Plaintiffs  in  Error. 

Gen.  No.  21,690.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Charles  A. 
Williams,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.     Affirmed.     Opinion  filed  January  31,  1916. 

Statement  of  the  Case. 

Action  by  H.  M.  Johnson,  receiver,  plaintiff,  against 
Thomas  Hennessey  and  Mrs.  H.  M.  Dettmar,  defend- 
ants, in  the  Municipal  Court  of  Chicago,  to  recover 
for  rent  due  under  a  written  lease.  To  reverse  a  judg- 
ment entered  for  plaintiff  by  confession  under  power 
in  the  lease,  defendants  prosecute  this  writ  of  error. 

Defendants  moved  on  the  affidavit  of  defendant 
Hennessey  to  open  the  judgment  and  to  be  let  in  to 
defend  the  action.  The  affidavit  sets  forth  that  the  de- 
fendant Dettiqar  was  in  physical  possession  of  the 
premises  leased;  that  she  was  " raided' '  on  a  charge 
of  maintaining  a  disorderly  house ;  that  plaintiff  told 
Hennessey  that  tenants  in  the  building  complained 
about  the  disorderly  establishment  and  compelled  her 
to  move;  that  he,  Hennessey,  never  had  any  physical 
possession  and  signed  the  lease  as  guarantor  only. 

Benjamin  E.  Cohen,  for  plaintiffs  in  error. 

C  W.  Mulfinger,  for  defendant  in  error;  Deming  & 
Jabrett,  of  counsel. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  Judgment,  f  82* — when  motion  to  open  judgment  by  confes* 
lion  properly  denied.  A  court  la  not  authorized  to  open  a  judg- 
ment by  confession  in  an  action  against  two  defendants  to  recover 
rent  due  under  a  written  lease  under  which  one  defendant  was 
lessee  and  the  other  guarantor,  where  the  affidavit  filed  in  support 
of  the  motion  to  open  shows  that  at  the  request  of  plaintiff  defend- 
ant guarantor  removed  defendant  lessee  from  the  demised  premises 
for  keeping  a  disorderly  house,  such  facts  not  being  a  defense  to 
the  action  for  rent 

2.  Landlord  and  tenant,  f  6* — when  guarantor  of  lease  regarded 
as  lessee.  In  an  action  to  recover  rent  due  under  a  written  lease 
where  one  defendant  executes  as  lessee  and  the  other  as  guar- 
antor, the  rights  of  the  parties  must  be  admeasured  by  the  lease, 
and  both  defendants  are,  as  to  plaintiff,  lessees  thereunder 
and  bound  to  perform  its  covenants,  including  that  for  payment 
of  rent,  although  {he  relation  of  principal  and  guarantor  may  exist 
as  between  defendants  and  lessee  may  be  bound  to  recompense 
guarantor  for  amounts  which  he  may  be  compelled  to  pay  as  such. 

3.  Landlord  and  tenant,  f  443* — when  relation  not  terminated 
by  act  of  colessee.  Where  a  lease  is  executed  by  one  as  lessee  and 
by  another  as  guarantor,  the  relation  of  landlord  and  tenant  exist- 
ing by  virtue  of  the  lease  between  lessor  and  guarantor  is  not 
terminated,  and  such  guarantor  is  not  relieved  from  liability  as 
such  by  reason  of  the  fact  that  at  the  request  of  lessor  guarantor 
removed  lessee  from  the  demised  premises*,  for  keeping  therein  a 
disorderly  house,  guarantor  being  liable  to  lessor  for  allowing  his 
cotenant  to  conduct  a  disorderly  house  on  the  demised  premises, 
and  under  a  duty  to  suppress  such  conduct  by  such  cotenant. 

4.  Contracts,  f  164* — when  parol  evidence  not  admissible  for 
purpose  of  construction.  Where  a  written  instrument  is  not  am- 
biguous, parol  evidence  to  construe  Its  terms  is  incompetent 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  •ad  Cumulative  Quarterly,  Mme 
tople  and  section  number. 
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Kofnig  v.  Semrau,  197  111.  App.  624 


Alfred  D.  Koenig  by  David  Koenig,  Defendant  in  Er- 
ror, t.  Frank  Semrau,  Plaintiff  in  Error. 

Gen.  No.  21,739.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Ghicago;  the  Hon.  James  C. 
Martin,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Affirmed.    Opinion  filed  January  31,  1916. 

Statement  of  the  Case. 

Action  by  Alfred  D.  Koenig,  a  minor,  by  David 
Koenig,  his  next  friend,  plaintiff,  against  Frank  Sem- 
rau, defendant,  in  the  Municipal  Court  of  Chicago,  to 
recover  for  personal  injuries  sustained  in  a  collision 
between  plaintiff's  motorcycle  and  defendant's  auto- 
mobile, alleged  to  have  been  negligently  operated.  To 
reverse  a  judgment  for  plaintiff  for  $400,  defendant 
prosecutes  this  writ  of  error. 

John  Semrau,  a  minor  and  son  of  defendant,  was 
driving  his  father's  large  touring  car,  and  Alfred  D. 
Koenig  was  riding  his  motorcycle. 

It  appeared  that  John  Semrau,  who  was  driving 
north,  suddenly  and  without  giving  any  warning 
turned  the  car,  so  that  he  might  drive  it  southward, 
when  Alfred  D.  Koenig,  who  was  riding  south  at  a 
reasonable  speed,  collided  with  defendant's  car,  in- 
juring both  himself  and  his  motorcycle.  Both  sons 
of  defendant  who  were  in  the  car  swore  that  they 
looked  before  John  turned,  without  seeing  any  vehicle 
in  sight.  Koenig  was  within  clear  view  of  the  occu- 
pants of  the  car.  It  was  admitted  that  the  street  was 
clear  of  vehicles,  and  that  there  were  no  obstacles  to 
obstruct  the  vision  of  those  in  the  car. 

Royal  W.  Irwin,  for  plaintiff  in  error. 

Peden,  Kahn  &  Murphy,  for  defendant  in  error  j 
E.  C.  Merrick,  of  counsel. 
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Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Automobiles  and  garages,  §  3* — when  evidence  sufficient  to 
establish  negligence  in  operation  of  automobile.  In  an  action  to 
recover  for  personal  Injuries  sustained  as  a  result  of  a  collision 
between  plaintiff's  motorcycle  and  defendant's  automobile,  evidence 
held  to  show  that  the  driver  of  the  automobile  was  negligent,  it 
appearing  that  the  motorcycle  and  automobile  were  proceeding  in 
the  same  direction,  and  that  the  collision  was  caused  by  the  attempt 
of  the  driver  of  the  automobile  to  turn  so  as  to  proceed  in  the 
opposite  direction,  obstructing  plaintiff,  who  was  riding  at  a  rea- 
sonable rate  of  speed. 

2.  Automobiles  and  gabages,  §  3* — when  evidence  that  no  ve- 
hicle was  in  sight  before  automobile  turned,  of  no  weight.  'Evi- 
dence of  the  occupants  of  an  automobile  that  before  starting  to 
turn  the  car  bo  as  to  proceed  in  the  opposite  direction  they  looked 
around  without  seeing  any  other  vehicle  in  the  vicinity  is  of  no 
weight,  where  it  is  not  disputed  that  at  such  time  a  motorcycle  was 
being  ridden  on  the  same  street  in  full  view  from  the  place  where 
the  automobile  was  when  the  attempt  was  made  to  turn. 

3.  Negligence,  §  1* — what  constitutes.  Where  there  is  nothing 
to  obstruct  vision  it  is  negligence  not  to  see  what  is  clearly  visible. 

4.  Damages,  §  129* — when  verdict  not  excessive.  In  an  action  to 
recover  for  injuries  sustained  by  reason  of  a  collision  be- 
tween plaintiff's  motorcycle  and  defendant's  automobile,  where 
damages  were  claimed  both  for  personal  injuries  and  injuries  to 
the  motorcycle,  a  verdict  for  plaintiff  for  $400  held  not  excessive, 
it  appearing  that  plaintiff's  right  arm  was  fractured  in  two  places, 
and  that  it  cost  $99.50  to  repair  the  motorcycle. 

5.  Automobiles  and  garages,  §  3* — when  evidence  sufficient  to 
sustain  verdict.  In  an  action  to  recover  for  personal  injuries  sus- 
tained as  a  result  of  a  collision  between  plaintiff's  motorcycle  and 
defendant's  automobile  as  the  result  of  the  attempt  of  the  driver 
of  the  automobile,  suddenly  and  without  warning,  to  turn  and 
proceed  in  the  opposite  direction,  such  automobile  prior  to  the 
attempt  to  turn  having  proceeded  in  the  same  direction  as  plaintiff, 
a  verdict  for  plaintiff  held  supported  by  a  preponderance  of  the 
evidence. 

6.  Costs,  f  73* — when  expense  of  additional  abstract  taxable. 
Where  the  abstract  filed  by  appellant  is  insufficient,  it  is  proper 

•See  Illinois  Not**  Digest,  Vols.  XI  to  3k  V,  and  Cumulative  Quarterly, 
topis  and  section  number. 
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to  tax  as  part  of  the  costs  the  expense  of  an  additional  abstract 
filed  by  appellee. 


Illinois  Glass  Company,  Defendant  in  Error,  t.  Ozell 

Company,  Plaintiff  in  Error. 

Gen.  No.  21,765. 

1.  Sales,  f  153* — what  constitutes  acceptance  of  goods.  Pay* 
ment  for  goods  after  retaining  them  after  delivery  a  sufficient 
length  of  time  to  examine  them  constitutes  in  law  an  acceptance, 
and  makes  the  goods  the  property  of  the  vendee. 

2.  Sales,  §  108* — when  buyer  may  not  rescind  contract.  A  ven- 
dee who,  by  the  sale  of  some  of  the  goods,  has-  put  it  out  of  his 
power  to  restore  them  to  vendor  cannot  rescind  the  contract  of 
sale,  since  a  contract  can  only  be  rescinded  in  toto. 

3.  Set-off  and  recoupment,  §  17* — when  unliquidated  damages 
may  not  be  counter  claimed.  Unliquidated  damages  cannot  be  coun- 
terclaimed  in  an  action  based  on  a  transaction  separate  and  distinct 
from  the  transaction  which  is  the  basis  of  the  counterclaim,  and 
where  neither  transaction  grew  out  of  nor  is  related  to  the  other. 

4.  Damages,  f  81* — what  constitute  unliquidated  damages.  Dam- 
ages for  defects  in  bottles  sold  and  delivered  in  pursuance  of  a 
contract  are  unliquidated,  and  cannot  be  made  liquidated  by  an 
arbitrary  method  of  calculation. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Sheridan  El 
Fry,  Judge,  presiding.  Heard  in  this  court  at  the  December  term, 
1915.    Affirmed.    Opinion  filed  January  31,  1916. 

Demino  &  Jaerett  and  Rayburn  &  Buck,  for  plain- 
tiff in  error. 

Culver,  Andrews,  King  &  Cook,  for  defendant  in 
error. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

•Bee  Illinois  Note*  Digest,  Vols.  XI  to  XV,  and  CumuUUre  Quarterly,  nm 
topic  and  section  number. 
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This  review  is  sought  by  defendant  from  a  judgment 
against  it  in  favor  of  plaintiff  for  $918.02. 

The  parties,  as  shown  by  the  record,  had  two  trans- 
actions, in  both  of  which  plaintiff  was  the  seller  and 
defendant  the  purchaser.  The  commodities  sold  were 
bottles.  The  amount  due  for  the  first  sale  was  paid, 
that  for  the  second  is  unpaid,  and  to  enforce  its  pay- 
ment this  suit  was  commenced.  In  this  suit  defendant 
has  counterclaimed  for  damages  alleged  to  have  been 
sustained  by  reason  of  defects  in  the  bottles  sold  and 
paid  for,  a  large  quantity  of  which  defendant  endeav- 
ored to  return  to  plaintiff. 

There  is  no  controversy  concerning  the  amount  due 
plaintiff  for  the  bottles  involved  in  this  suit.  The 
whole  controversy  hinges  on  defendant's  counterclaim, 
amounting  to  $532.69,  which  it  asks  to  have  deducted 
from  plaintiff's  claim.  Defendant  sent  plaintiff  the 
difference  between  plaintiff's  claim  and  defendant's 
counterclaim,  which  plaintiff  refused  to  accept  and 
returned.  Plaintiff  resists  defendant's  counterclaim 
on  two  grounds : 

First.  That  a  contract,  if  disaffirmed,  must  be  dis- 
affirmed in  toto;  that  such  contract  cannot  be  affirmed 
as  to  part  and  rescinded  as  to  part.  In  other  words, 
the  party  rescinding  must  restore  the  status  quo. 

Second.  That  the  damages  claimed  by  defendant  are 
unliquidated  and  can,  in  no  event,  be  set  off  in  this  ac- 
tion. 

With  these  contentions  we  are  inclined  to  agree. 

Defendant  paid  for  the  first  purchase  of  bottles 
after  having  had  them  for  more  than  a  sufficient  time 
to  examine  them,  which  fact  constituted  in  law  an  ac- 
ceptance. By  so  doing  defendant  made  the  bottles  its 
own.  Moreover,  it  used  a  very  substantial  part  of 
them  and  thereby  put  it  out  of  its  powpr  to  restore 
them  to  plaintiff  by  the  rescission  of  the  contract  un- 
der which  they  were  purchased.    As  defendant  could 
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not  rescind  the  contract  in  toto,  it  could  not  rescind 
it  at  all.  Waukesha  Canning  Co.  v.  Henry  Horner  A 
Co.,  138  HI  App.  564. 

The  claim  and  counterclaim  were  separate  and  dis- 
tinct transactions.  Neither  in  any  way  grew  out  of 
or  was  related  to  the  other.  The  damages  sought  to 
be  set  off  in  the  counterclaim  are  in  no  wise  liquidated ; 
neither  are  they  made  so  by  defendant's  suggested  ar- 
bitrary method  of  calculating  its  damages.  This  case 
on  fact  and  principle  comes  within  the  ruling  in  Turn- 
bull  Joice  Lumber  Co.  v.  Chicago  Lumber  <&  Coal  Co., 
152  111.  App.  347,  where  the  court  say,  as  we  say  here : 
"We  think  the  defendant's  claim  is  for  unliquidated 
damages  as  defined  in  Higbie  v.  Rust,  211  111.  333 ;  Horn 
v.  Noble,  95  HI.  App.  99 ;  Smith  v.  Billings,  62  111.  App. 
77." 

There  being  no  error  in  the  record,  the  judgment  of 
the  Municipal  Court  is  affirmed. 

Affirmed. 
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The  People  v.  Davis,  197  111.  App.  629. 


The  People  of  the  State  of  Illinois,  Defendant  in 
Error,  v.  Harry  Davis,  Plaintiff  in  Error. 

Gen.  No.  21,072.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gem  mill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.    Affirmed.    Opinion  filed  February  1,  1916. 

Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois 
against  Harry  Davis,  defendant,  in  the  Municipal 
Court  of  Chicago,  charging  defendant  with  an  attempt 
to  commit  larceny.  To  reverse  a  judgment  of  convic- 
tion with  sentence  of  confinement  for  six  months  in  the 
House  of  Correction,  defendant  prosecutes  this  writ 
of  error. 

Claude  F.  Smith  and  Otto  Wadewitz,  for  plaintiff 
in  error. 

Maclay  Hoyne,  for  defendant  in  error;  Edward  E. 
Wilson,  of  counsel. 

Mr.  Presiding  Justice  Gridley  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Criminal  law,  f  506* — when  not  presumed  that  court  did  not 
order  entry  of  plea  of  not  guilty.  In  a  prosecution  charging  defend- 
ant with  attempt  to  commit  larceny,  where  the  record  shows  that 
defendant  refused  to  be  arraigned,  but  the  record  appears  on  its 
face  not  to  be  a  complete  record,  the  court  will  not  presume  that 
on  defendant's  refusal  to  be  arraigned  the  court  did  not  order  the 
entry  of  a  plea  of  not  guilty  or  that  such  plea  was  not  in  fact 
entered. 

2.  Criminal  law,  f  497* — when  every  presumption  in  favor  of 
judgment  upon  review.    Where  the  record  on  review  in  a  criminal 
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case  is  on  its  face  fragmentary  and  incomplete,  the  judgment  re- 
viewed will  be  supported  by  every  reasonable  intendment  and  pre- 
sumption. 

3.  Criminal  law,  f  444* — when  bill  of  exception*  need  not  con* 
tain  plea  of  not  guilty.  On  review  of  a  judgment  of  conviction  in  a 
criminal  case,  it  is  immaterial  that  the  bill  of  exceptions  does  not 
show  that  a  plea  of  not  guilty  was  entered  by  or  for  defendant, 
since  the  place  where  such  plea  should  appear  is  the  common-law 
record  and  not  the  bill  of  exceptions. 

4.  Criminal  law,  f  444* — what  is  office  of  bill  of  exception*. 
The  use  of  a  bill  of  exceptions  in  a  criminal  case  is  not  to  embrace 
in  it  matters  of  record,  but  to  make  a  part  of  the  record  matters 
which  otherwise  would  not  be  such. 


Philomina  T.  Shanklin,  Plaintiff  in  Error,  v.  William 

Kamin,  Defendant  in  Error. 

Gen.  No.  21,129.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Charles  A. 
Williams,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.  Reversed  and  judgment  here  with  finding 
of  facts.     Opinion  filed  February  1,  1916. 

Statement  of  the  Case. 

Action  by  Philomina  V.  Shanklin,  plaintiff,  against 
William  Kamin,  defendant,  in  the  Municipal  Court  of 
Chicago,  to  recover  back  money  deposited  as  security 
for  the  faithful  performance  of  the  covenants  of  a 
lease.  To  reverse  a  judgment  for  defendant,  plain- 
tiff prosecutes  this  writ  of  error. 

The  defendant  leased  to  plaintiff  the  store  and  base- 
ment of  premises  known  as  1391  Milwaukee  avenue, 
to  be  occupied  as  a  theater,  from  July  1,  1910,  until 
April  30,  1913.  Plaintiff  agreed  to  pay  as  rent  $5,100, 
in  monthly  instalments  of  $150,  except  the  last  three 
months,  which  sum  of  $450  had  been  paid  as  security. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  CnmulatlYo  Quarterly,  sasne 
topic  and  section  number. 
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The  seventh  clause  provided  that :  If  plaintiff  should 
abandon  or  vacate  the  premises,  they  might  be  relet 
by  defendant  for  such  rent  and  upon  such  terms  as  he 
might  see  fit;  and  if  a  sufficient  sum  should  not  be 
realized,  after  paying  the  expenses  of  such  reletting 
and  collecting,  to  satisfy  the  rent  reserved,  plaintiff 
would  satisfy  and  pay  all  deficiency. 

It  appeared  that  plaintiff  vacated  the  premises  on 
the  last  Sunday  in  May,  1911  owing  defendant  $150,  as 
rent  for  the  month  of  May,  1911. 

After  the  close  of  all  the  evidence  and  before  a  find- 
ing, the  defendant  asked  and  obtained  leave  to  file  and 
did  file  an  amended  affidavit  of  merits,  in  which  he 
alleged  in  part  that  plaintiff  had  abandoned  said 
premises;  that  defendant  "has  considered  and  treated 
said  abandonment  by  plaintiff  and  her  failure  to  pay 
rent  as  a  termination  of  the  tenancy  and  cancellation 
of  the  lease,  and  has  made  efforts  to  re-rent  the  prem- 
ises to  other  parties  and  did  so  in  his  own  name  as 
owner ; ' 9  and  that  in  finding  new  tenants  and  negotiat- 
ing new  leases  he  expended  time  and  effort  and  paid 
attorney's  fees,  etc. 

The  action  was  tried  by  the  court  without  a  jury. 
No  further  evidence  was  heard  after  the  filing  of  de- 
fendant's amended  affidavit  of  merits,  and  the  court 
found  ihe  issues  for  defendant. 

Aldjjn,  Latham  &  Young,  for  plaintiff  in  error. 

Darrow,  Bailey  &  Sissman,  for  defendant  in  error. 

Mr.  Presiding  Justice  Gridley  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.    Landlord  and  tenant,  g  330* — when  jydgment  for  landlord  in 
action  by  tenant  to  recover  deposit  improper.    In  an  action  to  re- 

•8ee  Illinois  Note*  Digest,  Volt.  XI  to  XV,  and  Cumulative  Quarterly,  same 
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cover  back  money  deposited  to  secure  faithful  performance  of  a 
lease  which  plaintiff  abandoned  before  the  end  of  the  term,  where 
defendant's  amended  affidavit  of  merits  alleged  such  abandonment 
and  that  defendant  "has  considered  and  treated  said  abandonment 
by  plaintiff  and  her  failure  to  pay  rent  as  a  termination  of  the 
tenancy  and  cancellation  of  the  lease/'  a  judgment  for  defendant 
is  erroneous  where  it  appears  that  the  amount  deposited  was  $450 
and  the  amount  owed  to  defendant  by  plaintiff  at  the  time  of  such 
abandonment  was  $150,  the  proper  judgment  in  such  case  being  for 
plaintiff  for  $300. 

2.  Landlord  and  tenant,  f  326* — when  question  of  cancellation 
of  lease  and  termination  of  tenancy  one  of  fact.  The  question 
whether  a  lease  has  been  canceled  and  tenancy  thereunder  termi- 
nated is  one  of  fact. 

3.  Landlord  and  tenant,  f  274a* — when  rights  of  parties  as  to 
deposit  fixed  as  of  date  of  cancellation  of  lease.  Where  money  is 
deposited  to  secure  the  faithful  performance  of  the  covenants  of 
a  lease,  and  the  lease  is  canceled  and  determined  prior  to  the  ex- 
piration of  its  term,  the  rights  of  the  parties  as  to  the  amount 
deposited  are  fixed  as  of  the  date  of  such  cancellation,  and  lessor 
can  resort  to  such  deposit  only  to  satisfy  rent  due  or  loss  accrued 
at  such  time. 

•See  Illinois  Note*  Divert,  Vols.  XI  to  XV,  and  Cnmalatrre  Quarterly,  me 
topic  and  lection  number. 
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James  Monahan,  Defendant  in  Error,  v.  W.  0.  John- 
son, Receiver,  Plaintiff  in  Error. 

Gen.  No.  21,179.    (Not  to  he  reported  in  full.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  William  B. 
Schofield,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.  Reversed  with  finding  of  facta.  Opinion 
filed  February  1,  1916. 

Statement  of  the  Case. 

Action  by  James  Monahan,  plaintiff,  against  W.  0. 
Johnson,  receiver  of  the  Chicago  &  Milwaukee  Elec- 
tric Railroad  Company,  defendant,  to  recover  for 
personal  injuries  sustained  in  a  collision  between  de- 
fendant's train  and  the  dump  cart  on  which  plaintiff 
was  riding  when  injured.  To  reverse  a  judgment  for 
plaintiff  for  $2,500,  defendant  prosecutes  this  writ  of 
error. 

The  declaration  consisted  of  three  counts.  The  first 
alleged,  in  substance,  that  on  July  31, 1911,  the  defend- 
ant was  in  possession  and  control  of  and  operating 
an  electric  railway  running  through  Glencoe;  that  on 
said  day  the  defendant  was  then  propelling  an  electric 
car  in  a  southerly  direction  at  or  near  where  the  tracks 
intersected  a  public  street,  known  as  Scott  avenue; 
that  plaintiff  was  driving  a  team  of  horses  and  wagon 
on  that  street  and  across  the  tracks,  and  while  he  was 
in  the  exercise  of  ordinary  care  for  his  own  safety  the 
defendant  so  negligently  managed  the  car  that  it  ran 
into  and  struck  plaintiff  and  the  wagon,  and  plaintiff 
was  thrown  to  the  ground  and  was  severely  injured, 
etc.  The  second  count  set  up  an  ordinance  of  the  vil- 
lage requiring  gates  to  be  operated  at  the  crossing 
and  charged  that  defendant's  negligent  violation  of 
the  ordinance  caused  plaintiff's  injury.  The  third 
count  set  up  an  ordinance  limiting  the  speed  of  trains 
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to  twelve  miles  per  hour  and  charged  the  negligent 
violation  thereof  by  defendant,  etc  A  plea  of  the  gen- 
eral issue  was  filed,  also  a  plea  denying  possession  or 
operation  by  defendant.  The  evidence  tended  to  show 
a  violation  of  both  ordinances,  no  gates  being  main- 
tained or  operated  at  the  crossing,  and  that  the  speed 
of  the  car  immediately  prior  to  the  collision  was  great- 
er than  twelve  miles  per  hour. 

It  appears  that  Scott  avenue,  on  the  easterly  side 
of  the  two  parallel  tracks  of  the  railroad,  runs  in  a 
north  and  south  direction;  and  that  the  tracks 
run  northwesterly  and  southeasterly,  so  that  one 
approaching  the  tracks  on  Scott  avenue  from 
the  north  crosses  the  tracks  diagonally.  North- 
bound cars  were  run  on  the  east  track  and  south- 
bound cars  on  the  west  track.  On  the  westerly  side 
of  the  tracks  there  is  a  turn  in  Scott  avenue  towards 
the  west,  and  the  street  crosses  the  tracks  of  the  Chi- 
cago &  Northwestern  Railroad  Company  substantially 
at  right  angles,  which  last  named  tracks  are  about 
seventy-five  feet  distant  from  the  electric  railroad 
tracks  and  ran  practically  parallel  therewith.  For 
about  three  months  prior  to  the  accident  plaintiff  was 
employed  as  a  teamster.  He  was  about  fifty-eight 
years  of  age  and  his  hearing  and  eyesight  were  good. 
During  the  period  of  his  employment  he  went  over 
this  crossing  many  times  and  was  thoroughly  familiar 
with  it,  and  knew  that  the  railroad  company  ran  both 
express  and  local  trains  and  that  "  express  trains  ran 
faster  than  the  local  trains.' '  The  accident  hap- 
pened about  1  p.  m.,  July  31,  1911.  It  was  a  bright, 
clear  day.  The  wagon  was  an  ordinary  dump  wagon 
with  no  coverings  over  or  around  the  seat.  Plaintiff 
testified  that  as  he  approached  the  tracks  from  the 
north  he  was  driving  his  team  at  a  walk  in  the  center 
of  the  road;  that  when  about  ten  feet  from  the  east 
track  he  stopped  and  looked  both  ways;  that  when 
he  then  looked  north  he  could  only  see  about  seventy- 
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five  feet  up  the  west  track  and  that  he  did  not  see 
any  car  or  hear  any  whistle,  and  then  started  to  cross 
and  ' '  kept  looking  all  the  time ; ' '  that  when  the  horses 
were  on  the  west  track  and  the  wagon  on  the  east 
track  he  first  saw  the  car ;  that  it  was  then  l  *  right  up 
against"  him  and  that  it  struck  the  front  wheel  of  the 
wagon,  and  that  he  knew  nothing  after  that  until  he 
was  helped  upstairs  to  a  doctor's  office  in  Winnetka. 
It  further  appeared  from  the  evidence  that  the  train 
was  an  express  train;  that  when  it  stopped,  the  rear 
end  of  the  rear  car  was  about  in  the  center  of  the 
street.  It  appeared  a  person  in  the  center  of  Scott 
avenue  at  a  point  nineteen  feet  east  of  said  east  track 
could  see  a  car  approaching  from  the  north  on  the  west 
track  five  hundred  feet  away,  and  that  as  a  person 
moves  nearer  he  can  see  a  car  at  a  greater  distance. 
Several  of  plaintiff's  witnesses  testified  as  to  the  speed 
of  the  train  and  to  not  hearing  any  whistle  immedi- 
ately prior  to  the  collision. 

Defendant  called  as  witnesses  the  motorman  of  the 
train  which  struck  plaintiff,  three  of  the  passengers  in 
the  first  car,  and  a  young  woman  who  was  standing 
at  some  distance  waiting  for  a  car.  It  appeared  that 
plaintiff  was  plainly  seen  from  the  train  at  a  distance 
of  from  one  hundred  and  fifty  to  two  hundred  feet,  at 
which  distance  the  motorman  repeatedly  blew  the 
whistle,  but,  plaintiff  paying  no  attention,  started  to 
stop  the  train.  The  witness  who  was  waiting  for  a 
car  testified  that  she  called  to  plaintiff  but  plaintiff 
paid  no  attention,  seeming  to  be  asleep.  This  witness 
testified  that  plaintiff  did  not  stop  at  any  time  or  look 
up  and  down  the  track. 

Buix  &  Johnson,  for  plaintiff  in  error. 

Richard  J.  Finn,  for  defendant  in  error. 

Mr.  Presiding  Justice  Gridley  delivered  the  opinion 
of  the  court. 
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Abstract  of  the  Decision. 

1.  Intebubban  RAiutOAD8t  f  4* — when  person  driving  team  over 
crossing  guilty  of  contributory  negligence.  In  an  action  to  recover 
for  injuries  sustained  by  being  struck  by  defendant's  electric  train 
while  driving  a  dump  cart  across  a  crossing,  where  plaintiff  just 
before  reaching  the  crossing  had  an  unobstructed  view  of  the  track 
for  five  hundred  feet  in  the  direction  from  which  the  train  came, 
the  accident  occurring  at  about  1  p.  m.  on  a  clear  day,  there  being 
also  evidence  that  plaintiff  was  plainly  seen  from  the  train  at  a 
distance  of  two  hundred  feet  before  reaching  the  crossing,  held  that 
plaintiff  was  guilty  of  contributory  negligence  proximately  con- 
tributing to  his  injury,  although  plaintiff  testified  that  before  start- 
ing to  drive  across  the  track  he  stopped  and  looked,  seeing  no  train, 
since  if  plaintiff  looked  as  he  testified  he  must  have  seen  the  train. 

2.  Intebubban  bailboads,  |  4* — when  failure  to  look  and  listen 
at  crossing  precludes  recovery.  It  is  the  duty  of  one  approaching 
an  interurban  railroad  crossing  on  a  highway  to  look  and  listen  for 
approaching  trains  if  a  reasonably  prudent  person  so  situated 
would  have  looked  and  listened,  and,  under  such  conditions,  fail- 
ure to  look  and  listen  will  preclude  recovery  where  by  looking  and 
listening  the  injury  would  have  been  prevented,  unless  there  were 
circumstances  justifying  such  failure  or  unless  the  view  was  ob- 
structed. 

3.  Iotebubbak  bailboads,  f  4* — when  evidence  that  person  before 
crossing  track  looked  and  did  not  see  train,  of  no  weight.  A  plain- 
tiff in  an  action  for  personal  injuries  is  not  allowed  to  testify 
that  he  looked  before  starting  to  cross  an  interurban  railroad  track 
and  saw  no  train  where  the  view  was  unobstructed  and  where, 
if  he  had  properly  exercised  his  sense  of  sight,  he  must  have  seen 
the  train. 

McGoobtt,  J.,  dissenting. 


•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
tople  and  section  number. 
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William  H.  Selle,  Defendant  in  Error,  v.  Bernhard 

Rosenstiel,  Plaintiff  in  Error. 

Gen.  No.  21,199.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Harry  Olson, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1916.  Affirmed.  Opinion  filed  February  1,  1916.  Re- 
hearing denied  February  11,  1916. 

Statement  of  the  Case. 

Action  for  malicious  prosecution  by  William  H. 
Selle,  plaintiff,  against  Bernhard  Rosenstiel,  and  Abra- 
ham Stiefel,  and  Ed.  Rosenstiel,  son  of  Bernhard 
Rosenstiel,  defendants,  in  the  Municipal  Court  of 
Chicago.  The  jury  found  Abraham  Stiefel  not  guilty 
and  the  two  Rosenstiels  guilty,  and  assessed  plaintiff 's 
damages  at  $1,000.  Subsequently,  on  plaintiff's  mo- 
tion, the  writ  was  dismissed  as  to  Ed.  Rosenstiel. 
Judgment  was  rendered  against  Bernhard  Rosenstiel 
for  $1,000,  to  reverse  which  he  prosecutes  this  writ  of 
error. 

Plaintiff  alleged  in  his  second  amended  statement 
of  claim,  in  substance,  that  on  July  9,  1913,  the  de- 
fendants in  pursuance  of  a  conspiracy  went  to  a  store 
in  Chicago  where  plaintiff  was  employed  and  assaulted 
and  maltreated  plaintiff;  and  on  July  10,  1913,  the 
defendants,  coAspiring  and  maliciously  intending  to 
injure  plaintiff,  caused  a  warrant  to  be  issued  for 
plaintiff's  arrest  upon  a  complaint  charging  an  assault 
and  battery,  etc.,  and  caused  plaintiff's  arrest  and  im- 
prisonment; that  on  July  30,  1913,  plaintiff  upon  a 
trial  was  found  not  guilty  and  duly  acquitted;  and 
that  the  prosecution  had  wholly  ended. 

The  defendants  entered  a  joint  appearance  and  filed 
separate  affidavits  of  merits. 

The  controversy  appeared  to  have  arisen  over  fur- 
niture bought  by  plaintiff  of  Bernhard  Rosenstiel  and 
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Abraham  Stiefel,  copartners,  and  later  with  the  con- 
sent of  said  defendants  taken  by  plaintiff's  mother, 
who  refused  to  make  payments  or  deliver  the  furniture. 

July  9,  1913,  Bernhard  and  Ed.  Rosenstiel  called  on 
plaintiff  at  the  store  where  plaintiff  was  employed,  and 
inquired  why  payments  had  not  been  made  or  the  fur- 
niture returned.  Plaintiff  testified  that  on  his  attempt- 
ing to  explain,  Bernhard  Rosensteil  accused  plaintiff 
of  stealing  the  furniture  and  of  being  a  thief,  and 
further  said:  "When  we  get  through  with  you,  you 
won't  have  any  job.  We  will  follow  you  to  the  end 
of  the  earth.  Not  only  that,  we  will  take  you  down 
in  the  alley  and  kick  your    *    *    *    head  off. ' ' 

The  testimony  was  conflicting  as  to  who  struck  the 
first  blow.  Bernhard  Rosenstiel  testified  that  he  went 
to  a  physician's  office  for  treatment,  and  then  went 
to  Fox  Lake,  Illinois.  Ed.  Rosenstiel  testified  that  he 
accompanied  his  father  to  the  train  and  they  talked 
of  arresting  plaintiff.  Bernhard  Rosenstiel  further 
testified  that  on  July  10th  he  arrived  in  Chicago  about 
8:45  a.  m.,  and  consulted  his  attorney  at  his  office, 
telling  him  of  the  occurrences,  and  was  advised  to  have 
plaintiff  arrested ;  and  that  then  he  went  to  court  and 
made  affidavit  to  and  filed  a  complaint  at  about  10 
o'clock.  The  record  of  the  prosecution  which  was 
in  evidence  disclosed  that  the  complaint  was  filed  July 
10,  1913 ;  that  it  alleged  that  on  July  9,  1913,  William 
H.  Selle  did  aid  and  assist  in  a  riot  and  breach  of  the 
peace,  and  did  unlawfully  and  wilfully  assault  another 
person;  that  Selle  would  escape  unless  arrested  and 
that  he  was  not  a  resident  of  the  City  of  Chicago,  was 
only  temporarily  in  said  city  and  was  about  to  de- 
part from  same;  that  a  warrant  was  issued  and  that 
plaintiff  was  arrested  and  brought  into  court  July 
18th,  and  that  after  a  full  hearing  was  found  not  guilty 
and  discharged.  Plaintiff  testified  that  he  was  con- 
fined in  a  cell  for  about  four  hours  before  he  was 
released  on  bail.    It  further  appeared  that  after  the 
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arrest  and  up  to  the  time  of  the  trial  of  this  action, 
plaintiff 's  mother  had  made  payments  on  the  furniture. 

Chakles  W.  Stibfel  and  John  B.  Heinemann,  for 
plaintiff  in  error. 

B.  C.  Darley  and  B.  F.  Johnston,  for  defendant  in 
error;  J.  K.  McMahon,  of  counsel. 

Mb.  Pbesiding  Justice  Gbidley  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Malicious  prosecution,  f  13* — when  person  acting  on  advice 
of  counsel  protected.  One  who  in  good  faith  institutes  a  criminal 
prosecution  on  the  advice  of  counsel  is  not  liable  in  an  action  for 
malicious  prosecution  for  so  doing  if  such  person  in  obtaining  such 
advice  communicates  to  such  counsel  all  the  facts  of  which  he  has 
knowledge,  or  could  have  ascertained  by  reasonable  diligence  bear- 
ing on  the  guilt  of  the  accused. 

2.  Malicious  prosecution,  g  78* — what  evidence  essential  to  es- 
tablish that  defendant  acted  under  advice  of  counsel.  In  an  action 
for  malicious  prosecution,  in  order  to  sustain  a  plea  that  defendant 
acted  under  the  advice  of  counsel,  it  must  appear  that  he  in  good 
faith  made  a  full  and  fair  statement  to  such  counsel  of  all  material 
facts  and  in  good  faith  acted  on  such  advice. 

3.  Malicious  prosecution,  g  85* — when  question  whether  defend- 
ant fairly  communicated  facts  to  counsel  and  acted  in  good  faith 
on  advice  for  jury.  Where  a  defendant  in  an  action  of  malicious 
prosecution  defends  on  the  ground  that  he  acted  under  the  advice 
of  counsel,  the  question  whether  defendant  fairly  communicated 
all  the  material  facts  to  such  counsel  and  acted  on  tne  advice  in 
good  faith  is  a  question  of  fact  to  be  determined  by  the  jury  on 
all  the  evidence. 

4.  Torts,  §  17* — when  judgment  may  be  taken  against  one  de- 
fendant upon  dismissal  as  to  another.  In  an  action  of  tort  it  is 
not  error  to  dismiss  as  to  one  defendant  on  motion  of  plaintiff 
after  a  verdict  of  guilty  as  to  both  and  to  enter  judgment  against 
the  other  defendant  on  the  verdict,  since  in  such  case  defendants 
might  have  been  separately  sued. 

5.  Malicious  prosecution,   g   98* — when  verdict  not   disturbed. 

•See  Illlnol*  Notes  Digest,  Volt.  XI  to  XV,  and  Cumulative  Quarterly,  tamo 
topic  and  section  number. 
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In  an  action  of  malicious  prosecution  the  amount  of  damages  to  be 
awarded  is  a  question  for  the  jury,  and  its  verdict  as  to  damages 
will  not  be  disturbed  unless  manifestly  excessive. 

6.  Malicious  prosecution,  §  97* — when  punitive  damages  re- 
coverable. Punitive  damages  are  recoverable  in  an  action  for 
malicious  prosecution  where  the  arrest  Is  made  under  such  circum- 
stances as  to  indicate  a  wanton  disregard  by  defendant  of  the 
rights  of  plaintiff  in  causing  his  arrest,  or  where  the  arrest  is 
procured  by  means  of  a  false  affidavit. 

7.  Malicious  prosecution,  f  97* — how  punitive  damages  should 
be  assessed.  In  assessing  punitive  damages  in  actions  of  malicious 
prosecution  there  should  be  a  wide  difference  between  cases  where 
defendant  slightly  fails  to  use  ordinary  care  and  acts  without  justi- 
fiable cause,  but  without  malice,  in  causing  plaintiff's  arrest,  and 
cases  where  defendant  intended  to  do  plaintiff  a  wrong,  and  uses 
criminal  process  to  gratify  hatred  and  ill-will,  each  case  being  gov- 
erned by  its  own  facts,  and  to  be  decided  reasonably  and  equitably. 

8.  Malicious  prosecution,  §  98* — when  verdict  not  excessive.  In 
an  action  for  malicious  prosecution,  where  plaintiff  after  his  arrest 
on  a  criminal  warrant  was  in  confinement  in  a  cell  for  four  hours 
before  being  released  on  bail,  a  verdict  for  plaintiff  for  $1,000  held 
not  so  excessive  as  to  indicate  passion  or  prejudice  In  the  minds 
of  the  jury. 

9.  Appeal  and  errob,  §  1406* — when  verdict  not  disturbed  on 
ground  of  excessiveness  on  appeal.  The  Appellate  Court  is  not 
warranted  in  reducing  the  amount  of  a  verdict,  although  on  some 
single  aspect  of  the  case  a  smaller  amount  would  be  more  satis- 
factory, where  the  trial  court  when  appealed  to  refused  to  Interfere 
and  where  the  Appellate  Court  is  unable  to  assign  a  clear  and  satis- 
factory reason  for  interference. 

•See  IUinoiB  Motes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterij, 
topic  and  section  number. 
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World  Publishing  Company,  Defendant  in  Error,  v. 
Harry  R.  Fisher,  Plaintiff  in  Error. 

Gen.  No.  21,154.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Robert  H. 
Scott,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1915.    Affirmed.    Opinion  filed  February  lf  1916. 

Statement  of  the  Case. 

Action  by  the  World  Publishing  Company,  a  cor- 
poration, plaintiff,  against  Harry  li.  Fisher,  defendant, 
to  recover  on  a  contract  for  advertising.  To  reverse 
a  judgment  for  plaintiff  for  $537.07,  defendant  prose- 
cutes this  writ  of  error, 

L.  H.  Craig,  for  plaintiff  in  error. 

John  A.  McKeown,  for  defendant  in  error. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  error,  §  1691* — when  defendant  by  offering  evi- 
dence accepts  ruling  that  burden  of  proof  is  upon  him  to  establish 
set-off.  In  an  action  to  recover  on  a  contract,  where  defendant 
pleads  set-off,  a  ruling  that  under  the  pleadings  in  the  case  and  the 
court  rules  applicable  thereto  plaintiffs  claim  was  admitted,  and 
that  the  affirmative  of  the  issue  was  with  defendant  on  his  set-off, 
is  accepted  by  defendant  by  offering  evidence  to  prove  the  set-off. 

2.  Appeal  and  error,  |  461* — when  question  whether  finding 
against  weight  of  evidence  and  law  not  preserved  for  review.  In 
an  action  to  recover  on  a  written  contract,  the  question  that  the 
finding  in  a  case  tried  without  a  jury  is  against  the  law  is  not 
preserved  for  review  where  no  objection  is  pointed  out,  no  motion 
made,  the  denial  of  which  would  preserve  a  question  for  review, 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
tonic  and  section  number. 
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and  no  propositions  of  law  submitted  calling  for  a  construction  of 
the  contract  or  any  other  holding,  there  being  in  "such  case  no 
ruling  of  the  trial  court  on  which  to  predicate  error. 

3.  Appeal  and  error,  §  594* — when  motion  for  new  trial  pre- 
serves no  question  for  review.  In  an  action  tried  without  a  jury, 
a  motion  for  a  new  trial  preserves  no  question  for  review. 

4.  Assumpsit,  action  of,  §  41* — when  money  voluntarily  paid 
not  recoverable.  Money  voluntarily  paid  with  full  knowledge  of  all 
the  facts  and  without  fraud,  duress  or  extortion  cannot  be  recov- 
ered back  although  paid  under  a  mistake  of  law. 

5.  Pleading,  §  117* — when  offering  evidence  of  set-off  constitutes 
admission  of  terms  of  contract.  In  an  action  to  recover  on  a  writ- 
ten contract,  where  defendant  pleads  set-off,  the  act  of  defendant 
in  offering  evidence  tending  to  prove  his  set-off  involves  a  recog- 
nition of  the  terms  of  the  contract. 

6.  Appeal  and  ebbob,  §  578* — when  lack  of  exception  to  judgment 
does  not  prevent  consideration  of  sufficiency  of  evidence.  The  ab- 
sence of  an  exception  to  a  judgment,  in  a  trial  without  a  jury,  does 
not  preclude  consideration  of  the  sufficiency  of  the  evidence  to  sus- 
tain it 


Marie  A.  Hesse,  Administratrix,  Defendant  in  Error, 
y.  John  A.  Colby  &  Sons,  Plaintiff  in  Error. 

Gen.  No.  21,177.    (Not  to  be  reported  in  full.) 

Error  to  the   Municipal  Court  of  Chicago;    the   Hon.   John   J. 

Rooney,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 

at  the  March   term,   1915.  Reversed.     Opinion  filed  February  1, 
1916. 

Statement  of  the  Case.  •        "* 

Action  by  Marie  A.  Hesse,  administratrix  of  the 
estate  of  Frances  Branitzky,  deceased,  plaintiff, 
against  John  A.  Colby  &  Sons,  defendant,  in  the  Mu- 
nicipal Court  of  Chicago,  to  recover  on  a  written  con- 

•8ee  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
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tract  between  plaintiff's  intestate  and  defendant  for 
seven  monthly  instalments  of  salary  alleged  to  be  due 
under  the  contract.  To  reverse  a  judgment  for  plain- 
tiff for  $350,  defendant  prosecutes  this  writ  of  error. 

Frances  Branitzky  was  employed  as  a  saleswoman 
by  defendant  for  many  years,  and  was  specially  valu- 
able as  such.  In  May,  1908,  she  was  injured  in  de- 
fendant's building.  February  11, 1910,  she  executed  a 
general  release  to  defendant  and  others  in  considera- 
tion of  $6,068.20.  February  9,  1910,  she  entered  into 
an  agreement  with  defendant  which  refers  to  the  re- 
lease as  executed  therewith,  in  part  as  follows : 

' '  That  in  consideration  of  a  general  release  herewith 
executed  by  the  party  of  the  second  part,  to  the  party 
of  the  first  part  and  others,  and  as  a  part  of  the  con- 
sideration for  said  general  release,  the  party  of  the 
first  part  promises  and  agrees  to  pay  to  the  party  of 
the  second  part  the  sum  of  three  thousand  dollars 
($3,000),  payable  monthly,  commencing  February  1st, 
1910,  said  sum  to  be  payable  in  equal  instalments  of 
fifty  dollars  ($50)  per  month. 

' i  The  party  of  the  second  part,  as  a  part  of  the  con- 
sideration for  this  payment,  agrees  that  during  the 
five  years  from  February  1st,  1910,  she  will  perform 
such  clerical  services  for  the  party  of  the  first  part 
as  she  may  be  called  upon  to  do  and  as  she  may  be 
physically  able  to  perform  without  injury  to  her  health 
or  strength. 

i 'It  is  understood  and  agreed  by  the  parties  hereto 
that  the  hours  of  the  party  of  the  second  part  for 
such  services  shall  be  easy  and  that  she  shall  be  the 
judge  as  to  whether  or  not  she  is  able  to  work  during 
said  period  of  time,  the  meaning  and  intention  being 
that  the  party  of  the  second  part  shall  perform  such 
clerical  work  for  the  party  of  the  first  part  as  she  is 
able  to  perform  without  injury  to  her  health  or 
strength  during  said  period." 

Defendant  paid  plaintiff's  intestate  $50  each  month 
($1,800  in  all)  up  to  her  death  in  February,  1913. 
Meanwhile  she  rendered  no  services  for  defendant,  but 
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rendered  similar  services  for  another  firm  from 
October,  1912,  until  the  month  before  her  death,  work- 
ing eight  and  one-half  hours  a  day. 

The  action  was  tried  by  the  court  without  a  jury  and 
the  finding  was  for  plaintiff  for  the  amount  of  her 
claim. 

Adams,  Follansbee,  Hawley  &  Shorey,  for  plaintiff 
in  error;  Clyde  E.  Shorey,  of  counsel. 

Moses,  Rosenthal  &  Kennedy,  for  defendant  in 
error;  Julius  Moses  and  Arthur  E.  Manheimer,  of 
counsel. 

Mr.  Justice  Barnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Master  and  servant,  %  11* — what  constitutes  contract  for  per- 
sonal services.  A  contract  providing  that  defendant  shall  pay  plain- 
tiff's intestate  $50  per  month  during  the  term  of  the  contract,  and 
further  providing  that  plaintiff  "will  perform  such  clerical  services 
for"  defendant  "as  she  may  be  called  upon  to  do  and  as  she  may  be 
physically  able  to  perform  without  injury  to  her  health  or  strength," 
but  expressly  allowing  plaintiff's  intestate  to  be  the  judge  of 
whether  or  not  she  is  able  to  work  within  the  meaning  of  the 
contract,  is  to  be  construed  as  a  contract  for  personal  services. 

2.  Master  and  servant,  §  76* — when  death  before  time  for  pay- 
ment of  instalments  of  salary  bars  recovery.  In  an  action  to  re- 
cover on  a  written  contract  of  employment,  where  the  pleadings 
show  that  the  contract  sued  on  was  for  personal  services,  and 
the  affidavit  of  merits  shows  as  an  admitted  fact  that  the  contractor 
died  before  any  of  the  instalments  of  salary  fell  due,  such  pleadings 
present  no  legal  cause  of  action. 

3.  Pleading,  §  345* — when  exhibits  not  part  of.  Exhibits  "an- 
nexed" to  common-law  pleadings  are  not  part  of  such  pleadings. 

4.  Municipal  Court  of  Chicago,  §  13* — when  contract  sued  on 
part  of  pleadings.  In  an  action  in  the  Municipal  Court  of  Chicago 
to  recover  on  a  written  contract,  where  the  contract  sued  on  is 
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"annexed"  to  the  statement  of  claim,  but  where  defendant's  affi- 
davit of  merits  is  predicated  on  the  existence  of  such  contract,  the 
contract  is  to  be  treated  as  having  been  made  fcart  of  the  pleadings, 
although  it  does  not  appear  whether  it  would  be  part  of  such  plead- 
ings under  the  rules  of  the  Municipal  Court,  the  system  of  plead- 
ing and  practice  being  loose,  and  it  being  in  such  case  proper  to 
construe  such  pleadingB  liberally. 

5.  Master  and  servant.  §  80* — when  question  of  law  only  pre- 
sented in  pleadings.  In  an  action  to  recover  on  a  written  contract 
of  employment  where  the  pleadings  show  a  contract  for  personal 
services,  and  also  show  as  an  admitted  fact  that  contractor  died 
before  any  of  the  instalments  of  salary  sued  for  fell  due,  the  plead- 
ings present  merely  a  question  of  law. 

6.  Contracts,  §  164* — when  parol  proof  inadmissible  in  construc- 
tion of.  In  an  action  to  recover  on  a  written  contract  for  personal 
services,  contract  construed  and  held  not  ambiguous  or  uncertain 
so  as  to  require  proof  of  extraneous  facts  or  circumstances  in  aid 
of  construction. 

7.  Contracts,  f  164* — how  unambiguous  contract  construed. 
Where  the  language  of  a  written  instrument  is  unequivocal  it  must 
be  construed  as  written. 

8.  Master  and  servant,  |  11* — when  contract  for  personal  serv- 
ices construed  as  providing  for  bona  fide  exercise  of  judgment  by 
employee  whether  able  to  work.  A  contract  providing  that  the 
master  shall  pay  to  the  servant  a  stated  sum  each  month  during 
the  term  of  the  contract,  the  servant  to  perform  such  services  for 
the  master  "as  she  may  be  physically  able  to  perform  without 
injury  to  her  health  or  strength,"  and  making  the  servant  the  judge 
as  to  whether  she  is  able  to  work  within  the  meaning  of  the  con- 
tract, does  not  leave  it  optional  with  the  servant  whether  to  work 
or  not,  but  calls  for  a  bona  fide  exercise  of  her  judgment  in  that 
regard. 

9.  Master  and  servant,  $  11* — how  contract  for  rendition  of  per- 
sonal services  construed.  In  an  action  to  recover  on  a  written  con- 
tract providing  that  defendant  should  pay  plaintiff's  intestate  a 
stated  sum  of  money  each  month  during  the  term  of  the  contract, 
intestate  to  "perform  such  clerical  services"  for  defendant  "as  she 
may  be  called  upon  to  do  and  as  she  may  be  physically  able  to 
perform  without  injury,  to  her  health  or  strength,"  and  making 
intestate  the  judge  of  whether  she  was  able  to  work  within  the 
meaning  of  the  contract,  the  contract  reciting  that  it  was  executed 
in  part  consideration  of  a  general  release  given  by  intestate  to 
defendant  and  others  of  liability  for  injuries  sustained  by  intestate, 
held  that  the  contract  was  to  be  construed  as  contemplating  that 
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defendant  was  to  have  the  benefit  of  intestate's  services  whenever 
by  a  bona  fide  exercise  of  her  judgment  she  was  able  to  work  with- 
out injury  to  her  health  or  strength,  and  that  in  addition  to  the 
sum  paid  as  consideration  for  the  release  defendant  was  to  furnish 
intestate  with  employment  for  the  term  of  the  contract  at  the 
stipulated  salary  without  deductions  for  absence  when  unable  to 
work. 

10.  Tbial, — when, finding  and  judgment  for  defendant  enterable 
upon  motion  without  evidence.  Where  the  pleadings  in  trial  with- 
out a  jury  present  no  issue  of  fact  and  no  cause  of  action,  it  is 
proper  on  motion  to  enter  a  finding  and  judgment  for  defendant 
without  evidence. 

11.  Contracts,  |  289* — how  contract  for  personal  services  termi- 
noted.  A  contract  for  personal  services  is  terminated  by  the 
death  of  contractor. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV.  and  Cumulative  Quarterly,  amuse 
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ABATEMENT  AND  REVIVAL. 

Survival — when  cause  of  action  survived  as  against  personal  rep- 
resentative,   p.  331. 

Surviving  defendant — when  right  of  action  survives  against  and 
not  against  personal  representative,    p.  331. 

ACCORD   AND   SATISFACTION. 
Disputed  claim — what  constitutes,    p.  451. 

ACCOUNT. 
Decree  stating — when  not  sustained  in  fulL    p.  167. 

ACCOUNT  STATED. 
Recovery — when  not  barred,    p.  494. 

ACTION  ON  THE  CASE. 

Evidence — when  admissible  as  to  matters  embodied  in  special  pleas, 
p.  179. 

ACTIONS  AND  DEFENSES. 

Contract — when  action  on  may  be  maintained  by  party  in  interest. 

p.  505. 
Form  of  action— when  objection  unavailable,    p.  88. 
Joining  actions — when   several  bonds  may  be  embodied   in  same 

claim,    p.  374. 
Lis  pendens — who  may  take  advantage  of  pendency  of  action  in 

court  of  another  county,    p.  1. 
Splitting — when  duty  as  to  culverts  is  a  continuing  one.    p.  11. 
when  successive  actions  maintainable,    p.  11. 

APPEALS  AND  ERRORS. 

Abstract — necessity  that  evidence  appear  in.    p.  374. 

when  judgment  affirmed  for  insufficiency  of.    p.  454. 

Additional  abstract — when  expense  of  taxable,    p.  624. 
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Appeal — when  city  entitled  to  take  without  giving  bond.    p.  664. 
when  municipal  corporation  must  comply  strictly  with  stat- 
ute as  to.    p.  564. 

when  no  condition  may  be  fixed  for  allowance  of.    p.  564. 

when  no  prayer  for  essential,    p.  564. 

when  right  of  exists,    p.  564. 

Appellate  Court — what  is  extent  of  review  of  evidence,    p.  446. 

when  has  exclusive  jurisdiction  of  appeal,    p.  564. 

Argument — when  errors  abandoned  in,  not  considered,    p.  119. 
Argument    of    counsel — when    improper    argument    is    prejudicial 

p.  400. 

when    objection    insufficient,     p.    486. 

Assignment  of  error — when  raises  question  of  sufficiency  of  evidence 

to  sustain  findings  and  judgment    p.  523. 
Bill  of  particulars — when  administratrix  on  appeal  limited  to  points 

raised  in.    p.  511. 
Bond — when  must  be  filed  as  basis  for  appeal,    p.  564. 
Certificate  of  evidence — when  presumed  that  none  was  filed,    p.  533. 
Copies  of  record  of  judgment — when  filing  of  essential,    p.  541. 
Cross-errors — when  question   not  available  without  assignment  of. 

p.   533. 
Damages — when  defendant  cannot  object  to  inadequacy,    p.  179. 

when  verdict  not  disturbed  on  ground  of  excess! veness.    p.  637. 

Decision  of  Supreme  Court — when  disposes  of  constitutional  ques- 
tion,   p.  358. 

Directed  verdict — when  error  in  refusing  not  preserved,    p.  414. 
Dismissal  of  appeal — when  does  not  affect  merits  of   proceeding. 

p.  564. 
Evidence — how   court   of   review   may   determine   whether   finding 

against  weight  of.    p.  530. 
when    admission    of,    without    proper    foundation    reversible. 

p.  417. 
when  exclusion  is  reversible,    p.  230. 

when  not  discussed,    pp.   259,   267. 

when  presumed  trial  court  heard  evidence  to  support  judg- 
ment   p.  413. 

when  verdict  not  set  aside  as  against  weight  of.    p.  211. 

Exception — when  timely,    p.  259. 

when  want  of  does  not  prevent  consideration  of  sufficiency 

of  evidence,    p.  641. 

Exceptions  to  rulings  of  trial  court — when  not  part  of  record,    p.  493. 

Favorable  error — when  appellant  cannot  complain  of.    p.  533. 

Finding  in  chancery — when  not  disturbed,    p.  550. 

Findings — what  weight  to  be  accorded  to.    p.  488. 

when  conclusive,     p.  488. 

when  error  in  not  available  to  complainant,    p.  533. 

when  not  disturbed  on  appeal,    p.  105. 

- when  not  disturbed  on  appeal  from  divorce  decree,    p.  360. 
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Findings — when  not  preserved  for  review,    p.  641. 

when  set  aside,    p.  167. 

Findings  of  fact — when  Appellate  Court  may  make.    p.  372. 
Former  appeal — when  failure  to   conform    to   decision   erroneous. 

p.  369. 
when  instruction  based  on  theory  eliminated  on,  erroneous. 

p.  369. 
Harmless  error — when  admission  of  evidence  is.    p.  486. 

when  exclusion  of  evidence  is.    p.  141. 

when  inapplicable  instruction  is.    p.  213. 

when  misconduct  of  counsel  is.    p.  213. 

when  refusal  of  instruction  to  disregard  count  is.    p.  243. 

when  taking  count  from  jury  is.    p.  243. 

Improper  pleading — when  irregularity  in  introduction  of  evidence 

under,  harmless,    p.  179. 
Instruction — when  case  reversed  for  errors  in.    p.  377. 
when  giving  of  erroneous  oral  instruction  not  cured,    p.  259. 

when  modification  prejudicial,    p.  267. 

Interlocutory  orders — how  appeal  from  governed,    p.  541. 
how  appeal  perfected,    p.  564. 

what  is  purpose  of  statute  allowing  appeal  from.    p.  664. 

when  appeal  from  must  be  taken,    p.  564. 

when  bond  must  be  filed  in  Appellate  Court,    p.  564. 

when  may  be  taken  from.    p.  564. 

when  motion  to  file  supplemental  record  improper,    p.  564. 

Judgment — when  affirmed  on  writ  of  error,    p.  493. 

when  not  disturbed,    p.  486. 

Master's  finding — when  entitled  to  same  weight  as  that  of  jury. 

p.  376. 
Misconduct  of  counsel — when  not  reversible,  p.  213. 
Motion  for  new  trial — when  need  not  appear  in  bill  of  exceptions. 

p.  414. 

when  preserves  no  question  for  review,    p.  641. 

Municipal  corporation — when  must  comply  strictly  with  statute  as 

to  taking  appeal,    p.  564. 
Objection — when  cannot  be  made  on  review,    p.  544. 
Offering  evidence — when  constitutes  acceptance  of  burden  of  proof. 

p.  641. 
Ordinance — when   must   be   incorporated   in    stenographic   reports. 

p.  595. 
Parties — when  question  of  misjoinder  waived,    p.  475. 
Peremptory  instruction — when   defendant  cannot  complain   of,   in 

favor  of  codefendant.    p.  377. 
Prayer  for  appeal — when  not  essential,    p.  564. 
Presumption — when  presumed  administratrix  acquired  property  in 

representative  capacity,    p.  511. 
when  presumed  trial  court  heard  evidence  to  support  judgment 

p.  413. 
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Propositions  of  lau> — when  erroneous  refusal  to  hold  not  available 

as  error,    p.  523. 
Record — what  Is  not  part  of.    p.  94. 

when  appeal  dismissed  for  insufficiency  of.    p.  664. 

when  Insufficient  for  review,    p.  564. 

when  motion  to  file  supplemental  must  be  made  on  appeal 

from  final  judgment    p.  564. 
when  motion  to  file  supplemental  record  allowed  In  vacation. 

p.  564. 

when  motion  to  file  supplemental  record  Improper,    p,  564. 

when  need  not  show  findings  of  fact    p.  611. 

— —  when  review  confined  to.    p.  94. 

when  reviewing  court  without  jurisdiction  to  hear  in  absence 

of.    p.  564. 
Replication — when  failure  to  object  in  lower  court  prevents  review. 

p.  179. 
Rulings  on  motions — when  must  be  preserved  in  bill  of  exceptions. 

p.  493. 
Short  record — when  stricken,    p.  541.  * 
Statutory   damages — when    not   allowed    on    dismissal    of   appeal. 

p.  564. 
Supplementary  record — when  motion  to  file  too  late.    p.  564. 
Variance — when  objection  too  late.    p.  377. 
Venue — how   petition   for   change  must  be  preserved   for  review. 

p.  493. 
Verdict— when  not  disturbed,    pp.  119,  138,  141,  179,  239,  505. 

when  objection  as  to  weight  of  evidence  not  considered,    p.  94. 

Verification — when  want  of  not  available  on  review,    p.  59.  ' 

Waiver — when  errors  waived,    p.  500. 

Weight   of    evidence — when   determination    conclusive   on    review. 

p.  83. 
Writ  of  error — when  issuance  of,  does  not  stop  further  proceeding. 

p.  335. 

ARBITRATION   AND    AWARD. 

Agreement  to  arbitrate — when  party  estopped  to  assert  invalidity. 

p.  158. 
Arbitrators — what  are  duties  and  liabilities,    p.  8. 

when  have  right  to  obtain  security  for  debt    p.  8. 

when  not  disqualified,    p.  8. 

when  rules  as  to  qualifications  apply,    p.  8. 

Award — what  is  nature  of.    p.  158. 

when  decree  reforming  erroneous,    p.  168. 

when  may  be  attacked,    p.  8. 

when  may  not  be  corrected,    p.  158. 

when  void.    p.  158. 

Error  of  law — when  equity  will  not  relieve  against    p.  158. 


Topical  Index.  651 


Finding  and  award — when  conclusive,    p.  158. 
Reformation  of  award — what  grilles  applicable  to.    p.  158. 
when  denied,    p.  158. 

• 

ARCHITECTS. 
Mechanic*'  lien — when  entitled  to.    p.  376. 

ARCHITECTS  AND  ENGINEERS. 
Services — when  evidence  sufficient  to  sustain  judgment  for.    p.  480. 

ARREST. 
Evidence  of — when  irrelevant  in  action  (or  trespass,    p.  486. 

ASSIGNMENT. 

Drdmshop  license — when  contract  for  assignment  of  right  of  re- 
newal invalid,    p.  289. 

ASSUMPSIT. 

Action — what  is  nature  of.    p.  527. 

Corporation — when  does  not  lie  against,    p.  527. 

Money  voluntarily  paid — when  not  recoverable,    p.  841. 

Municipal  corporation — when  lies  against,    p.  121. 

Workmen's  Compensation — when  action  lies  instead  of  mandamus. 

p.  272. 
when  declaration   sufficient,    p.   272. 

ATTACHMENT. 

Wrongful — when  evidence  as  to  instructions  to  attorney  improperly 
excluded,    p.  40. 

ATTORNEY  AND  CLIENT. 

Acts  of  attorney — when  client  liable  for.    p.  40. 

when  client  not  liable  for  wrongful,    p.  40. 

Authority — what  is  extent  of.    p.  40. 

when  not  implied,    p.  40. 

when  without  authority  to  compromise  claim,    p.  40. 

Fees — when  allowance  of,  in  criminal  prosecution  against  trustee 
improper,    p.  310. 

when  allowance  out  of  trust  estate  proper,    p.  810. 

when  taxed  against  estate  in  action  to  construe  will.    p.  422. 

when  trust  estate  not  liable  for.    p.  422. 

Liability — when  liable  for  wrongful  acts  in  collecting  debt.    t>.  40. 
Satisfaction  of  debt — when  without  authority  to  receive  anything 
but  money,    p.  40. 
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automobiles  and  garages. 

Contributory  negligence — when  evidence  shows  lack  of.    p.  459. 

when  sustains  verdict    p.  624. 

Frightening  animals — when  instruction  properly  refused,    p.  138. 

Negligent  operation — when  evidence  sustains  finding  as  to. 
pp.  459,  624. 

Taxicab — when  instruction  as  to  right  of  driver  to  assume  that 
street  car  would  stop  erroneous,    p.  544. 

Taxicab  company — when  instruction  as  to  care  to  be  exercised 
by,  erroneous,    p.  544. 

Turning — when  evidence  that  no  vehicle  was  in  sight  valueless, 
p.  624.  / 

Violation  of  ordinance  prior  to  injury — when  evidence  of  inadmis- 
sible,   p.  544. 

Warning — when  instruction  as  to  duty  of  driver  proper,    p.  103. 

BAILMENT. 

Stored  goods — what  is  duty  of  person  tearing  down  building  in 
which  goods  are  stored,    p.  396. 

BANKRUPTCY. 

Refusal  to  prove  claim — when  may  be  considered  as  evidence  of 
liability  of  another,    p.  494. 

BANKS  AND  BANKING. 

Certifying  check — what  is  effect  as  to  forged  check,    p.  456. 
Conversion — when   payment  of  check  on  forged  indorsement  con- 
stitutes,   p.  322. 

BONDS. 

Executors — recovery  on  for  devastavit,    p.  200. 

Township — when  purchasers  necessary  parties  to  invalidate,    p.  106. 

BROKERS. 

Acting  for   both   parties — when   evidence   shows,    p.   353. 

Agent — when  person  is,  and  not  a  broker,    p.  199. 

Commission — when*  not  barred  by  receipt  of  commission  from  other 
party,     p.  394. 

when   not   recoverable   where   broker   acts   for   both   parties. 

p.  353. 

Contract — when  evidence  sufficient  to  show.    p.  394. 

Evidence — when  competent  as  to  reason  for  noncompletlon  of  trans- 
action,   p.  119. 
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Procuring  cause  of  lease — when  evidence  Insufficient  to  show.   p.  353. 
Unfair  dealing — when  evidence  insufficient  to  establish,    p.  394. 

BULK  SALES. 

Vendor  of  goods — when  creditor  of  vendor  not  entitled  to  personal 
judgment  against  vendee,    p.  460. 

CARRIERS. 

Abandonment  of  passenger — when  must  be  shown  to  be  proximate 
cause  of  death,    p.  45. 

Act  of  servants — when  liable  for.    p.  141. 

Common-law  liability — when  burden  of  proof  on  carrier  attempting 
to  avoid,    p.  179. 

Conductor — when  action  within  scope  of  authority,    p.  152. 

Connecting  carrier — when  presumed  to  act  as  agent  of  initial  car- 
rier,   p.  419. 

Contributory  negligence — when  question  whether  passenger  attempt- 
ing to  board  train  guilty  of,  for  jury.    p.  141.  ■ 

Ejection — for  what  injuries  to  ejected  passenger  carrier  liable, 
p.  88. 

what  is  measure  of  damages,    p.  88. 

when  damages  for  personal  injuries  to  passenger  recoverable. 

p.  88. 

when  evidence  shows  conductor  acting  within  scope  of  author- 
ity,   p.  152. 

when  evidence  shows  forcible  ejection  from  moving  car.    p.  141. 

when  instruction  as  to  nonliability  properly  refused,    p.  88. 

when  instruction  erroneous,    p.  152. 

when  passenger  failing  to  produce  proper  ticket  may  recover. 

p.  88. 
-J—  when  proper  as  to  passenger  not  paying  fare  or  showing  ticket 

p.  88. 

when  trespasser  may  not  be  forcibly  ejected,    p.  141. 

Intoxicated   passenger — how    question    of    contributory    negligence 

determined,    p.  45. 

how  question  of  negligence  toward,  determined,    p.  45. 

when    abandonment    of,    in    dangerous    position    negligence. 

p.  45. 
when  abandonment  of,  in  place  of  danger  not  proximate  cause 

of  death,    p.  45. 

when  contributory  negligence  not  a  defense,    p.  45. 

Negligence — when  cannot  limit  liability  for.     p.  179. 

Passenger — what  is  duty  of  carrier  to  protect  from  injury,    p.  141. 

when  assent  to  receive  person  as,  not  implied,    p.  141. 

when  duty  arises  to  accept  and  transport  persons  desiring  to 

become,    p.  141. 
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Passenger — when    evidence   sustains   finding   against   intoxication. 

p.  141. 
when  person  may  become,    p.  141. 

when  person  may  become  without  procuring  ticket,    p.  141. 

when  question  as  to  whether  in  proper  condition  to  be  re- 
ceived for  jury.    p.  141. 

Porter — when  acts  within  scope  of  authority,    p.  141. 

when  evidence  shows  pushing  of  person  from  car  by.    p.  141. 

Relation  of  carrier  and  passenger — how  may  arise,    p.  141. 

Taxicab  company — when  instruction  as  to  care  to  be  exercised  erro- 
neous,   p.  544. 

when  instruction  as  to  right  of  driver  to  assume  that  street 

car  would  stop  erroneous,    p.  544. 

Trespassers — what  is  right  of,  as  to  freedom  from  injury,    p.  141. 

when  may  not  be  forcibly  ejected,    p.  141. 

CITIES  AND  VILLAGES. 

Appeal — when  entitled  to  take  without  giving  bond.    p.  564. 
when  must  comply  strictly  with   statute  granting  right  of. 

p.  564. 
Assumpsit — when  lies  against,    p.  121. 
Civil  service — when   judgment   ordering  reinstatement  establishes 

title  to  office,    p.  580. 

when  officer  cannot  recover  salary  after  date  of  writ  of  man- 
damus for  reinstatement,    p.  580. 

when  termination  of  office  must  be  set  up  by  proper  plea. 

p.  580. 
Contributory  negligence — when  question   for  jury.    p.   267. 
Defective  street — when  evidence  sufficient  to  sustain   verdict   for 

injuries  caused  by.    p.  377. 
Driver  of  team — when  contributory  negligence  of,  a  question  for 

Jury.    p.  267. 
Hole  in  street — when  verdict  not  against  weight  of  evidence  in 

action  for  death,    p.  446. 
Marshal — how  appointed,    p.  78. 

when  bond  does  not  comply  with  statute,    p.  78. 

when  officer  failing  to  furnish  bond  not  de  jure.    p.  78. 

when  ordinance  giving  power  to  president  to  appoint,  illegal. 

p.  78. 

Mobs — when  evidence  shows  injury  to  property  by.    p.  73. 

when  evidence  sustains  verdict  for  injury  to  property,    p.  73. 

when  instruction  not  prejudicial,    p.  73. 

when  liable  for  injury  to  property,    p.  73. 

Negligence — when  evidence  insufficient  to  show  injuries  to  pedes- 
trian caused  by.    p.  346. 

when  Instruction  erroneous,    p.  267. 

Officers — how  bond  must  be  approved,    p.  78. 

Ordinance — what  is  power  of  board  as  to  enactment,    p.  78. 
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Police  officer — what  must  be  proved   on   mandamus  to   reinstate. 

p.  580. 
Proceeds  of  tax  levy — when  a  trust  fund  to  pay  holders  of  warrants. 

p.  121. 

when  city  liable  for  unauthorized  misapplication,    p.  121. 

Proximate  cause — when  instruction  properly  refused,    p.  377. 
Salary — when  officer  estopped  to  claim  more  on  appeal  than  claimed 

on  trial,    p.  580. 
Streets — what  care  required  of  persons  using,    p.  267. 

what  constitutes  want  of  due  care  in  driving  on.    p.  267. 

what  is  duty  as  to  care  of.    p.  267. 

when  Instruction  on  care  of,  erroneous,    p.  267. 

CIVIL  SERVICE. 

Mandamus  for  reinstatement — when  officer  cannot  recover  salary 

after  date  of  writ    p.  580. 
Reinstatement — when  judgment  ordering  establishes  title  to  office. 

p.  580. 
Salary — when  officer  estopped  on  appeal  to  claim  more  than  claimed 

on  trial,    p.  580. 

CONSTITUTIONAL  LAW. 

Decision  of  Supreme  Court — when  disposes  of  constitutional  ques- 
tion,   p.  358. 

CONTEMPT. 
Judgment  of  guilty — when  not  merged  in  bond.    p.  335. 

CONTINUANCE. 
Absent  witness — when  motion  properly  denied,    p.  465. 

CONTRACTS. 

Acceptance — when  must  be  made.    p.  496. 

Action — when  may  be  maintained  by  party  in  interest    p.  505. 

Advertising — how  construed,    p.  583. 

when  evidence  sufficient  to  sustain  judgment,    p.  607. 

Agent — when  liable  on  unauthorized,    p.  101. 
Breach — how  jury  should  be  instructed,    p.  230. 

what  is  measure  of  damages,    p.  239. 

when  statement  of  claim  sufficient,    p.  601. 

Business  custom — when  presumed  parties  contracted  with  reference 

to.    p.  230. 
Cancellation — when   letter   by   third    person   purporting   to   accept 
properly  excluded,    p.  411. 
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Certainty — necessity  for.    p.  484. 

Commission — when  parol  evidence  inadmissible  to  vary.    p.  199. 
Construction — how  agreement  not  to  rent  land  to  another  for  speci- 
fied period  construed,    p.  500. 

how  unambiguous  contract  construed,    p.  642. 

when  construed  in  light  of  usages  of  trade  and  of  telegrams. 

p.  601. 

when  for  court,    p.  158. 

when  parol  evidence  inadmissible,    pp.  622,  642. 

Dramshop  license — when  contract  for  assignment  of  right  of  re- 
newal invalid,     p.  289. 

Evidence — when  conversation  properly  excluded,    p.  411. 

when  sufficient  to  establish,    p.  411. 

Existence — when  evidence  sustains  finding,    p.  607. 

Expenses  incurred  under — when  evidence  sustains  finding,    p.  540. 
Family  expenses — when  legal  relation  of  husband  and  wife  essential. 

p.  476. 
Insertion  of  words — when  question  for  Jury.    p.  158. 
Intention  of  parties — how  ascertained  as  to  meaning  of  technical 

terms,    p.  230. 
Intoxicating  liquor — when  contract  for  purchase  of,  illegal,    p.  289. 
Invalid — when  township  liable  for  work  done  under,     p.  106. 
Meaning  of  words — when  evidence  competent  to  explain,    p.  230. 
Moral  claim — distinguished  from  legal  liability,    p.  483. 
Offer — how  must  be  accepted,    p.  501. 

what  constitutes  acceptance  by  telegram,    p.  601. 

what  constitutes  rejection,    p.  496. 

when  must  be  unconditionally  accepted,    p.  496. 

Parol  agreement  varying — when  principal  not  bound  by  act  of  agent 

p.  101. 
Parol  evidence — when  admissible,    p.  199. 

when  admissible  to  explain  the  word  "flagging."    p.  230. 

Parties — when  bound  by  terms,    p.  500. 

when  party  to  contract  need  not  be  joined  as  party  plaintiff. 

p.  480. 

Performance — when  evidence  sustains  finding,    pp.  539,  607. 

Presentation  of  bill  for  less  than  contract  price — when  does  not 
operate  as  estoppel,     p.  376. 

Previous  negotiations — when  merged  in  written  contract,    p.  454. 

Printed  words — when  do  not  control,    pp.  411,  416. 

Profits — when  evidence  of  loss  of  inadmissible,    p.  239. 

Promise  on  behalf  of  third  person — what  constitutes  affirmation  of. 
p.  505. 

Promise  to  repay  commission — when  evidence  insufficient  to  sus- 
tain finding  as  to  making,    p.  587. 

Reformation — when  instrument  not  so  ambiguous  so  as  to  require. 
p.  533. 
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floloon— ^when  contract  for  operation  of,  illegal,    p.  289. 

Secondary  evidence  of — when  admissible,    p.  539. 

Separate  maintenance  decree — when  recital  not  part  of  contract 

p.  348. 
Services — what  constitutes  contract  for.    p.  416. 
Set-off — when  evidence  of  constitutes  admission  of  contract    p.  641. 
Taking  effect — when  not  postponed,    p.  601. 
Terminated — how.    p.  500. 

Termination — how  contract  for  personal  services  terminated,   p.  642. 
— —  when  evidence  of  notice  of,  admissible,    p.  500. 
Third   person — when   may    maintain    action    for   his  own    benefit 

p.  505. 
Violation  of  terminated  contract — when  immaterial    p.  500. 
Writing — when  requirement  as  to  waived,    p.  601. 

CORPORATIQNS. 

Actions  against — when  recital  in  sheriff's  return  insufficient  to  show 
jurisdiction,    p.  303. 

Assumpsit — when  does  not  lie  against,    p.  527. 

Borrowed  money — what  weight  given  to  fact  that  officer  made  no 
entry  on  corporate  books,    p.  523. 

when  evidence  sufficient  to  show  loan  for  corporate  purpose. 

p.  523. 

when  liable  for,  when  borrowed  by  officer  without  authority. 

p.  523. 

Foreign — nonliability  of  officers  assuming  to  exercise  corporate 
powers  of.    p.  408. 

when  recital  in  sheriff's  return  insufficient  to  show  jurisdic- 
tion,   p.  303. 

Indebtedness — when  affidavit  of  seller  of  corporate  stock  unavail- 
able against  creditors,    p.  523. 

Officers — nonliability  of  when  assuming  to  exercise  corporate  powers 
of  foreign  corporations,    p.  408. 

when   creditors'   rights   not  affected   by   depositing  corporate 

funds  in  name  of.    p.  523. 

when  decree  against,  for  money  illegally  received  sustained. 

p.  68. 

—  when  statement  of  claim  insufficient  to  show  liability  on  part 
of.    p.  408. 

Services  performed  for — when  recovery  may  be  had  only  on  im- 
plied contract,    p.  527. 

'Stock — when  contract  for  delivery  of  not  specifically  enforced, 
p.  550. 

— -  when  contract  for  delivery  specifically  enforced,    p.  550. 

Stockholder — when  owner  of  majority  of  stock  not  entitled  to  hire 
employees,    p.  527. 

Vol.  CXCVII  42. 
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Third  person — how  affected  by  acts  done  in  management  of  corpo- 
ration without  authority,    p.  527. 
Ultra  vires — when  contract  not.    p.  289. 
Unauthorized  contract  by  stockholder — when  not  liable  on.    p.  627. 

COSTS. 

Additional  abstract — when  expense  of  taxable,    p.  €24. 

Decree — when  inequitable  as  requiring  all  defendants  to  pay  all 

costs,    p.  68. 
Statutory   damages — when  not  allowed   upon  dismissal   of  appeal. 

p.  564. 
Stenographer's  fees — when  improperly  taxed  as,  by  master,    p.  422 

COUNTY  COURT. 
Judgment — when  cannot  be  collaterally  attacked,    p.  200. 

COURTS. 

Dictum — what  is  not.    p.  314. 

Jurisdiction — when  court  obtaining  may  proceed  with  cause,    p.  1. 

Pendency  in  more  than  one  county — when  Judgment  may  be  taken 
in  court  subsequently  securing  jurisdiction,    p.  1. 

Transfer  to  Appellate  Court — when  disposes  of  constitutional  ques- 
tion,   p.  358. 

CRIMINAL  LAW. 

Bill  of  exceptions — what  is  office  of.    p.  629. 

when  need  not  contain  plea  of  not  guilty,    p.  629. 

Evidence — when  disregard  of,  by  trial  judge  erroneous,    p.  420. 
Penalty — when  judgment  may  impose  imprisonment  until  payment. 

p.  358. 
Plea  of  not  guilty — when  not  presumed  that  court  did  not  order. 

p.  629. 
Review — when  every  presumption  in  favor  of  judgment    p.  629. 
Statute — when  not  retroactive,    p.  508. 
Witnesses — when  refusal  to  allow  production  erroneous,    p.  420. 

CUSTOMS  AND  USAGES. 

Contracts — when  construed  in  light  of.    p.  601. 
when  presumed  made  with  reference  to.    p.  230. 

DAMAGES. 

* 

Breach  of  contract — what  is  measure,    p.  601. 

Contract  price  of  advertising — when  advertiser  liable  for.    p.  583. 
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Contract  to  move  house — what  is  measure  of  damages  for  breach. 

p.  239. 
Death — when   Instruction   erroneous   as   not  limiting   recovery   to 

pecuniary  damages,    p.  271. 
Excessive — when  $400  not.    p.  624. 

when  $700  not.    p.  138. 

when  $1,000  not    p.  637. 

when  $1,162  not.    p.  11. 

when  $1,250  is.    p.  309. 

when  $2,000  is.    p.  316. 

when  $2,500  not    p.  544. 

when  $4,500  not.    p.  251. 

when  $8,000  not.    p.  213. 

Excessiveness — when  verdict  not  disturbed  on  ground  of.    p.  637. 

Future  effect  of  injury — when  evidence  admissible  as  to  possible, 
p.  282. 

Inadequacy — when  defendant  cannot  object,    p.  179. 

Instructions — when  erroneous  because  not  limiting  damages  to  com- 
pensatory,   p.  227. 

Loss  of  profits — when  evidence  of,  properly  excluded,    p.  382. 

Loss  of  pro/Its  from  resale — when  not  recoverable,    p.  382. 

Market  to  be  taken  in  assessing — when  question  for  court    p.  601. 

Measure — what  is,  for  improper  ejection  of  passenger,    p.  88. 

Mitigation — when  admissible  under  general  issue,    p.  152. 

Profits — when  evidence  of  loss  of,  inadmissible,    p.  239. 

when  prospective  not  recoverable,    p.  239. 

Punitive — how  assessed,    p.  637. 

when  recoverable  for  malicious  prosecution,    p.  637. 

Specific  allegations — what  may  be  proved  under,    p.  282. 

Speculation — when  witness  should  not  be  allowed  to  indulge  in. 
p.  282. 

Splitting  actions — when  successive  actions  maintainable,    p.  11. 

Unliquidated — what  constitutes,    p.  626. 

DEATH. 

Cause  of  action — when  survives  as  against  personal  representative, 
p.  331. 

Damages — when  not  excessive,    p.  213. 

Declaration — when  sufficient    p.  259. 

Habits  of  decedent — when  admissible  to  prove  due  care.    p.  103. 

Instructions — when  erroneous  as  not  limiting  recovery  to  pecuniary 
damages,    p.  271. 

Next  of  kin — when  unnecessary  to  allege  in  all  counts,    p.  259. 

Ordinary  care — when  necessary  to  be  shown  on  part  of  decedent 
p.  83. 

Pleading — when  additional  count  alleging  survivorship  does  not  con- 
stitute new  cause  of  action,    p.  259. 
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Proximate  cause — when  abandonment  of  passenger  must  be  shown 

to  be.    p.  45. 
when  negligence  of  carrier  in  leaving  passenger  in  dangerous 

place  not    p.  45. 
Surviving  defendant — when  cause  of  action  survives  -against,  and 

not  against  personal  representative,    p.  331. 

DEEDS. 

Assigned  bond  for — when  constitutes  a  mortgage,    p.  167. 
Bond  for — when  evidence  shows  assignment  as  security  for  money 
advanced,    p.  167. 

DISORDERLY  HOUSE. 

Evidence — when  sufficient  to  sustain  finding  as  to  keeping,    p.  595. 
Identity  of  premises — when  evidence  sufficient,    p.  594. 
Knowledge   of   character — when   evidence   sustains   finding   as   to. 
p.  394. 

DIVORCE. 

Adultery — when  evidence  insufficient  to  show  confession,    p.  360. 

when  evidence  insufficient  to  show.    p.  360. 

when  evidence  shows  condonation,    p.  360. 

who  has  burden  of  proof,    p.  360. 

Alimony — what  is  basis  for  right  of.    p.  612. 

when  right  ceases,    p.  612. 

when  suit  for  not  maintainable,    p.  612." 

Allowances — how  motion  for  must  be  made.    p.  609. 

Bill — when  motion  to  dismiss  without  prejudice  properly  refused, 
p.  611. 

Complainant — when  estopped  to  deny  jurisdiction,    p.  302. 

Contempt  judgment  in  alimony  proceedings — when  not  merged  in 
bond.    p.  335. 

Findings — when  not  disturbed,    p.  360. 

Proceeding  to  set  aside — when  allowance  to  maintain  properly  de- 
nied,   p.  612. 

Remarriage  within  one  year — when  void.    p.  476. 

Separate  maintenance,  see  Husband  and  Wife. 

Solicitors  fees— what  is  basis  for  order,    p.  612. 

when  application  for,  too  late.    p.  609. 

DOWER. 
Separate  maintenance  decree — when  cannot  bar  right    p.  348. 

DRAINAGE. 

Bridge — constitutionality  of  statute  regarding  construction  of.   p.  96. 
how  far  statute  as  to  construction  of,  constitutional    p.  96. 
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Bridge — what  distinction  made  by  statute  as  to  construction  of. 

p.  96. 
when  authorities  bound  to  rebuild  where  ditch  crosses  road. 

p.  96. 
when  demurrer  to  petition  for  mandamus  to  compel  reconstruc- 
tion properly  sustained,    p.  96. 

DRAMSHOPS. 

License— right  of  renewal,    p.  289. 

when   contract   for  assignment  of   right  of  renewal  invalid. 

p.  289. 

when  conduct  of  saloon  under  unauthorised,    p.  289. 

when  right  to  unassignable    p.  289. 

Loan  to  saloonkeeper — when  person  making  may  recover  under  con- 
tract,   p.  289. 

Purchase  of  liquor — when  contract  for  illegal    p.  289. 

Saloon — when  contract  for  operation  of  illegal,    p.  289. 

EQUITY. 

Allegations  and  proof — when  must  correspond,    p.  158. 

Decree — when  not  vacated  on  ground  of  newly-discovered  evidence. 

p.  334. 

when  not  vacated  to  set  up  defense  not  made  in  answer,   p.  334. 

when  sustained,    p.  533. 

Demurrer — what  questions  considered  on.    p.  59. 

when  matters  in  bill  taken  as  true.    p.  59. 

Error  of  law — when  not  relieved  against,    p.  158. 

Grounds  for  relief  apparent  on  face  of  bill — when  relief  should  be 

granted,    p.  59. 
Infants — when  decree  by  agreement  set  aside,    p.  1. 
Master's  fees — how  fixed  in  counties  of  third  class,    p.  422. 
Mistake  of  lav> — when  parties  not  relieved  because  of.    p.  158. 
Officers — when  discretionary  power  over,  not  disturbed,    p.  106. 
Rights — when  waived  by  failure  to  object  or  except    p.  310. 
Stenographer's  fees — when  improperly  taxed  as  costs  by   master. 

p.  422. 
Verification — when  want  of,  not  available  on  review,    p.  59. 

ESTATES  OF  DECEDENTS. 

Assets — what  constitutes,    p.  511. 

when  evidence  insufficient  to  show  that  property  constitutes. 

p.  337. 
Bill*  of   particulars — when    administratrix    on   appeal    limited    to. 

p.  511. 
Bond  of  executor — when  surety  liable  on.    p.  200. 
Claim — when  duty  of  executors  to  compound  and  sell.    p.  200. 
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Claim — when  purchase  by  administratrix  inures  to  benefit  of  estate, 
p.  511. 

when  several  bonds  signed  by  testator  as  surety  may  be  em- 
bodied in  one  claim,    p.  374. 

Devastavit — what  constitutes,    p.  200. 

Discharge — when  evidence  shows  fraud  in  procuring,    p.  200. 

Executor — when  not  incompetent  to  testify  in  action  against  estate, 
p.  374. 

Judgment  against  executor — when  surety  bound  by.    p.  200. 

Option — when  executor  without  power  to  give.    p.  314. 

Personal  debt — when  evidence  shows  that  executor  was  not  insol- 
vent so  as  to  excuse  failure  to  collect    p.  200. 

when  executor  charged  with  loss  of.    p.  200. 

Testamentary  trustee — when  may  devest  executor  of  property, 
p.  200. 

Trustee — power  of  executor  over  property  as  against,    p.  200. 

ESTOPPEL. 

Arbitration  agreement — when  party  estopped  to  assert  invalidity. 

p.  158. 
Judgments  recited  in  bond — when  surety  estopped  to  deny.    p.  374. 
Jurisdiction — when  one   invoking,  estopped  to  deny.    p.   302. 
Presentation  of  bill  for  less  amount — when  does  not  operate  as. 

p.  376. 

EVIDENCE. 

Admission — when  declaration  constitutes,    p.  239. 

when  letter  constitutes,    p.  505. 

Arrest — when  evidence  of,  irrelevant  in  action  for  trespass,    p.  486. 

Brokers — when  evidence  as  to  reason  for  noncompletkm  of  transac- 
tion competent,    p.  119. 

Burden  of  proof — when  offering  evidence  constitutes  acceptance  of. 
p.  641. 

when  on  defendant  to  establish  affirmative  defense,    p.  GOO. 

Compromise — when  declaration  not  made  in  effort  to  effect    p.  239. 

when  Independent  declaration  in  course  of  effort  to  bring  about 

competent,    p.  239. 

Contract — when  admissible  as  to  notice  of  termination,    p.  500. 

Declaration — when  not  a  statement  in  effort  to  compromise,    p.  239. 

Declaration  against  interest — what  constitutes,    p.  259. 

when  competent,    p.  259. 

Declaration  of  deceased  person — when  admissible,    p.  259. 

Expert — when  admissible  to  explain  meaning  of  words,    p.  230. 

when  opinion  as  to  whether  injured  person's  condition  result 

of  injury,  rdmissible.    p.  544. 

Failure  to  offer — when  constitutes  an  admission  of  facts,    p.  377. 
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Finding  in  chancery  case — when  not  reversed  on  appeal,    p.  530. 

Foundation — when  admission  of  without  proper,  reversible,    p.  417. 

General  issue — whe&  evidence  of  justification  competent  under, 
p.  152. 

when  mitigation  of  damages  admissible  under,    p.  152. 

Genuineness  of  handwriting — when  cannot  be  determined  by  com- 
parison with  other  writing,    p.  471. 

Habits  of  decedent — when  admissible  to  prove  due  care.    p.  103. 

Hypothetical  question — when  misleading,    p.  422. 

Legal  aspect  of  document — when  testimony  as  to  must  be  disre- 
garded,   p.  601. 

Loss  of  profits — when  evidence  of,  properly  excluded,    p.  382. 

Meaning  of  words — what  constitutes  admission  of  doubt    p.  230. 

when  admissible  to  explain,    p.  230. 

when  evidence  does  not  tend  to  contradict  or  vary  instrument. 

p.  230. 

when  testimony  of  expert  admissible,    p.  280. 

who  competent  to  explain,    p.  230. 

Newspapers — when  publication  of  may  be  proved  without  procuring 
newspaper,    p.  607. 

Notice — how  contents  of  may  be  proved,    p.  243. 

Number  of  witnesses — when  weight  not  determined  by.    p.  530. 

Offer  of  compromise — when  incompetent,    p.  239. 

Opinion — weight  of,  as  to  value  of  services,    p.  422. 

Parol — when  admissible  as  to  agreement  to  reconvey  land.    p.  167. 

when  inadmissible  to  construe  contract,    pp.  620,  642. 

when  inadmissible  to  vary  contract,    p.  199. 

Payment — what  evidence  inadmissible  to  show.    p.  489. 

Positive — what  is  comparative  weight  of  positive  and  negative, 
p.  103. 

when  of  greater  value  than  negative  evidence,    p.  83. 

Practice  prior  to  injury — when  inadmissible,    p.  544. 

Preponderance — when  instruction  erroneous,    pp.  282,  377. 

when  plaintiff  must  establish  case  by.    p.  372. 

Sale — when  inadmissible  to  show  sale  to  third  person,    p.  494. 

Secondary — what  constitutes,    p.  259. 

when  admissible  to  show  terms  of  contract,    p.  539. 

when    admission    of    without    proper    foundation    reversible. 

p.  417. 

Special  pleas — when  admissible  as  to  matters  embodied  in.    p.  179. 

Testimony  of  deceased  witness  at  former  trial — when  may  be  ad- 
mitted,   p.  213. 

Weight — what  is  comparative  weight  of  negative  and  positive  evi- 
dence,   p.  103. 

when  receipt  entitled  to  but  little  weight,    p.  167. 

Witness*  lack  of  memory — when  inferences  not  drawn  from.    p.  360. 
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execution. 

Exempt  property — what  is  duty  of  officer  towards  debtor,    p.  188. 

when   description   in   schedule  controlling,    p.   188. 

when  levy  and  sale  of  is  an  evasion  of  law.    p.  188. 

when  should  not  be  subjected  to  sale.    p.  188. 

EXECUTORS   AND  ADMINISTRATORS. 
See  Estates  of  Decedents. 

EXEMPTIONS. 

Burden  of  proof — when  on  plaintiff  to  show  acquisition  of  property 

after  filing  of  schedule  of  exemptions,    p.  188. 
Execution — what  is  duty  of  officer  toward  debtor,    p.  188. 

when  property  should  not  be  subjected  to  sale.    p.  188. 

Laws — how  construed,    p.  188. 

Levy  and  sale — when  an  evasion  of  law.    p.  188. 

Schedule — when  description  of  property  in,  controlling,    p.  188. 

FEES  AND  SALARIES. 

Attorneys — when  allowance  of  fees  in  criminal  prosecution  against 

trustee  improper,    p.  310. 

when  allowance  out  of  trust  estate  improper,    p.  310. 

Master  in  chancery — how  fixed  in  third  class  county,    p.  422. 
Stenographer* s  fees — when  improperly  taxed  as  costs  by  master. 

p.  422. 

FORCIBLE   ENTRY  AND   DETAINER. 

Equitable  defense — when  waived,    p.  211. 

Owner  executing  lease — when  may  not  maintain  action,    p.  197. 

Purchaser  of  property — what  must  prove  as  against  tenant  of  former 

owner,    p.  197. 
Tenant  from  year  to  year — what  notice  must  be  given,    p.  197. 

FRATERNAL  SOCIETIES. 

See  also  Insurance. 

Jurisdiction  of  lodge — when  instruction  states  correctly,    p.  25. 
Membership   in   another  association — when   evidence   incompetent, 
p.  25. 

FRAUD. 

Burden  of  proof— who  has.    p.  449. 

Contract — when  verbal  promise  by  agent  varying,  does  not  con- 
stitute,   p.  101. 
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Evidence — when  Insufficient  to  sustain  judgment    p.  454. 
Falsity  of  representation — when  knowledge  of,  essential,    p.  338. 
Intention — when  representation  of,  not  fraud  in  law.    p.  338. 
Judgment — when  may  be  taken  advantage  of.    p.  1. 
Misrepresentation — when  evidence  insufficient  to  show.    p.  338. 
Presumed — when  not    pp.  55,  449. 

FRAUDS,   STATUTE   OP. 

Contract  assuming  debt — when  not  within  statute,    p.  505. 
Original  promise — when  evidence  sustains  finding  against    p.  399. 
Original  undertaking — what  constitutes,    p.  505. 
Verbal  agreement  constituting  mortgage — when  statute  inapplicable 
to.    p.  167. 

FRAUDULENT  CONVEYANCES. 

Bona  fide  indebtedness — when  evidence  sufficient  to  show.    p.  8. 
Bulk  sales — when  creditor  of  vendor  not  entitled  to  personal  judg- 
ment against  vendee,    p.  460. 
Mortgage — when  does  not  constitute,    p.  8. 
Preference — when  debtor  may  prefer  creditors,    p.  8. 
when  sustained,    p.  8. 

GAMBLING. 

Option — when  offer  to  receive  and  pay  for  goods  for  future  delivery 
not    p.  279. 

GIFTS. 

Acceptance — when  presumed,    p.  326. 

Causa  mortis — what  are  requisites  to  constitute,    p.  326. 

what  evidence  admissible  to  establish,    p.  326. 

when  bank  book  subject  to.    p.  326. 

when  delivery  essential,    p.  326. 

when  evidence  insufficient  to  establish,    p.  326. 

Delivery — when  circumstantial  evidence  admissible  to  show.    p.  326. 

when  essential  to  validity,    p.  326. 

r when  to  third  person,    p.  326. 

Third  person — when  presumed  to  be  trustee  of  donor,    p.  322. 

GUARANTY. 

Affidavit  of  defense — when  insufficient    p.  597. 

when  states  no  defense,    p.  591. 

Consideration — what  is  sufficient,    p.  591. 
when  guarantor  estopped  to  deny.    p.  391. 

-  when  not  inquired  into.    p.  591. 
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Original  undertaking— when  guarantor  estopped  to  deny  validity, 
p.  591. 

HIGHWAYS. 
See  Roads  and  Bridges. 

HUSBAND  AND  WIFE. 

Abandonment — statute  not  retroactive,    p.  608. 

what  are  elements  of  offense,    p.  508. 

when  destitute  condition  of  wife  need  not  be  proved,    p.  608. 

>-when  judgment  of  conviction  sustained,    p.  508. 

Family  expense — what  does  not  constitute  to  charge  property  of  both 

husband  and  wife.    p.  478. 
Necessaries — when  existence  of  legal  relation  essential    p.  476. 
Separate  maintenance — how  word  "fault"  construed,    p.  530. 

what  is  extent  of  jurisdiction  to  decree,    p.  348. 

what  proof  necessary  to  maintain  bill  for.    p.  580. 

what  rules  of  evidence  inapplicable,    p.  630. 

when  decree  cannot  bar  dower,    p.  348. 

when  decree  for,  on  cross-bill  in  divorce  proper,    p.  611. 

when  evidence  sustains  finding,    p.  630. 

when  recital  in  decree  not  part  of  contract,    p.  348. 

when  wife  living  apart  from  husband  without  fault    p.  630. 

when  wife  not  required  to  live  with  husband,    p.  630. 

INDEMNITY. 
Premium — when  insurer  entitled  to  recover  additional    p.  452. 

INFANTS. 

Decree  by  agreement — when  set  aside,    p.  1. 

Next  friend — when  judgment  in  action  by  not  void.    p.  1. 

when  person  bringing  suit  as,  presumed  to  have  authority. 

p.  1. 

INJUNCTION. 

Construction  of  road — when  work  under  contract  perpetually  en- 
joined,   p.  106. 

Decree  for  damages — when  finding  sufficient  as  basis  for.    p.  533. 

Motion  to  dissolve — when  has  same  effect  as  demurrer,    p.  59. 

Temporary — when  properly  dissolved,    p.  533. 

Verification — when  lack  of  not  available  on  review,    p.  59. 

Water  service — when  company  should  be  restrained  from  discontinu- 
ing,     p.  59. 

when    temporary    injunction    against    discontinuance    proper. 

p.  59. 
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INSTRUCTIONS. 

Automobiles — when  properly  refused  as  to  liability  for  frightening 
animals,    p.  138. 

Carriers — when  erroneous  as  to  ejection  of  passenger,    p.  162. 

Credibility  of  witnesses — how  should  be  framed,    p.  188. 

when  correct    p.  486. 

when  erroneous,    p.  103. 

Culverts — when  proper,    p.  11. 

Death — when  erroneous  as  not  limiting  recovery  to  pecuniary  dam- 
ages,   p.  271. 

Directing  verdict — when  erroneous,    p.  282. 

Due  care — when  proper  as  proving  manner  of.    p.  103. 

Emphasizing  facts — when  erroneous,    p.  267. 

Evidence — when  erroneous  as  to  determination  of  preponderance, 
p.  282. 

when  improper  as  to  preponderance,    p.  377. 

when  properly  refused  as  to  effect  of  equally  balanced  evi- 
dence,   p.  377. 

when  refused  as  not  applicable  to.    p.  484. 

False  issue — when  erroneous  as  presenting,    p.  230. 

Fraternal  societies — when  correct  as  to  jurisdiction  of  lodge,    p.  25. 

when  need  not  state  general  conditions  under  which  plaintiff 

entitled  to  recover,    p.  25. 

Law— when  instruction  that  jury  should  take  law  from  court  proper, 
p.  377. 

Meaning  of  term — when  need  not  be  explained,    p.  24  v 

Misleading — when  instruction  based  on  theory  eliminated  on  former 
appeal,  erroneous,    p.  369. 

Mobs — when  not  prejudicial,    p.  73.  % 

Modification — when  improper,    p.  267. 

Negligence — when  erroneous  as  Invading  province  of  Jury.    P.  271. 

Negligence  of  foreman — when  not  inapplicable,    p.  657. 

Nuisance — when  instruction  as  to  duty  to  avoid  injury  being  a  con- 
tinuing one  proper,    p.  11. 

Number — when  giving  of  large  number  improper,    p.  197. 

Oral — when  improper,    p.  259. 

Overflow — when    proper    as    to    liability    notwithstanding    tenant's 
knowledge  of  conditions,    p.  11. 

Pleading — when  count  taken  from  consideration  of  jury.    p.  243. 

Proximate  cause — when  properly  refused,    p.  377. 

Refusal — when  improper,    p.  316. 

when  not  erroneous,    p.  213. 

when  proper,    pp.  11,  138,  141. 

when  proper  as  to  Immaterial  matters,    p.  213. 

Request — when  properly  refused,    p.  471. 

Taxicab  company — when  erroneous  as  to  care  to  be  exercised  by. 
p.  544. 


668  Appellate  Courts  of  Illinois, 

Verdict — when  not  erroneous  as  to  form.    p.  251. 

Workmen' 8   Compensation  4ct-<— when  erroneous   under,    p.   259. 

INSURANCE. 

Accident — when  evidence  sustains  finding  against  death  by.    p.  462. 
Blood  poisoning — when  insurer  not  liable  under  policy  for  death 

caused  by.    p.  462. 
Financial  dependency — when  instruction  not  obnoxious  as  assuming. 

p.  25. 
Financially  independent — when  evidence  shows  member  of  lodge  is. 

p.  25. 
Infection — when  insurer  not  liable  for  death  caused  by.    p.  462. 
Instruction — when  not  obnoxious  as  assuming  financial  dependency. 

p.  25. 
Jurisdiction  of  lodge — when  instruction  need  not  state  general  con- 
ditions under  which  plaintiff  entitled  to  recover,    p.  25. 

when  instruction  states  correctly,    p.  25.  x 

Membership  in  another  association — when  evidence  of,  incompetent. 

p.  25. 
Overvaluation — when   evidence  insufficient  to   establish,    p.   449. 
Policy — when  evidence  insufficient  to  establish  acceptance,    p.  452. 

when  evidence  insufficient  to  establish  delivery,    p.  452. 

Premium — when  indemnity  company  entitled  to  recover  additional. 

p.  452. 
Proofs  of  loss — when  question  of  overvaluation  for  jury.    p.  449. 
Settlement — when  insured  estopped  by,  from  maintaining  action. 

p.  462. 

INTEREST. 

Coupon  note — how  terms  of,  construed,    p.  489. 

when  negotiable  instrument    p.  489. 

Fees — when  credit  for  interest  improperly  allowed,    p.  310. 

INTERURBAN  RAILROADS. 

Contributory  negligence — when  person  driving  team  over,  guilty  of. 

p.  633. 
Failure  to  look  and  listen — when  precludes  recovery,    p.  633. 
Looking  and  listening — when  proof  of,  entitled  to  no  weight    p.  633. 

INTOXICATING  LIQUOR. 
See  Dramshops. 

JUDGMENT. 

Bond — when  not  merged  in.    p.  335. 

Collateral  attack — when  cannot  be  allowed,    p.  1. 

when  cannot  be  made  on  judgment  of  County  Court    p.  200. 
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Confession — when  motion  to  open  properly  denied,    p.  622. 

when  motion  to  vacate  denied  for  laches,    p.  359. 

when  opened  after  term.    p.  105. 

County  Court — conclusiveness  of  judgment  of.    p.  200. 

County  in  which  action  first  pending — when  judgment  may  be  taken 

in  another  county,    p.  1. 
Default — when  entry  proper,    p.  356. 
Direct  attack — when  proper,    p.  1. 

Evidence — may  be  entered  for  defendant  without  evidence,    p.  642. 
Foreign — when  controlling,    p.  314. 

when  transcript  insufficient  to  show  jurisdiction,    p.  303. 

Former  adjudication — when  may  be  pleaded  in  bar.    p.  1/ 
Fraud  in  procuring — when  may  be  taken  advantage  of.    p.  1. 
Infants — when  judgment  by  next  friend  not  void.    p.  1. 
Motion  in  arrest — when  not  essential  to  reach  defects  in  declaration. 

p.  544. 
Plea  of  satisfaction — when  demurrer  to,  properly  overruled,    p.  1. 
Recital  in  bonds — when  surety  estopped  to  deny.    p.  374. 
Record — when  may  be  amended  nunc  pro  tunc    p.  197. 
Surety — when  bound  by  judgment  against  executor,    p.  200. 

JURISDICTION. 

Court  first  obtaining — when  may  proceed  with  cause,    p.  1. 
Exclusive — when  may  be  waived,    p.  1. 

JURY. 

Discharge — when  discretion  as  to,  not  abused,    p.  213. 
when  indiscretion  of  court,    p.  213. 

LANDLORD  AND  TENANT. 

Abandonment  by  tenant — what  constitutes,    p.  514. 

Cancellation  of  lease — when  question  of  fact.    p.  630. 

Covenants — when  failure  of  landlord  to  place  premises  in  habitable 
•  condition  excuses  tenant  from  all  covenants,    p.  371. 

when  implied  as  to  quiet  possession  and  enjoyment    p.  371. 

when  tenant  not  estopped  to  assert  that  premises  are  unin- 
habitable,   p.  371. 

Deposit  by  tenant — when  judgment  for  landlord  in  action  by  ten- 
ant to  recover  improper,    p.  630. 

when  rights  of  parties  as  to,  fixed  as  of  date  of  cancellation 

of  lease,    p.  630. 

Distress  warrant — how  act  construed  as  to  filing  of  warrant  and 
inventory,    p.  472.  ' 

when  evidence  sufficient  to  establish  immediate  filing  of  war* 

rant  and  inventory,    p.  472. 

Existence  of  relation — when  question  for  jury.    P.  211. 
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Extension  of  lease — what  does  not  constitute,    p.  484. 

Forcible  entry  and  detainer,  see  Fobcible  Entry  and  Detainer. 

Guarantor — when  regarded  as  lessee,    p.  622. 

Injury  to  child  of  tenant — when  landlord  not  liable,    p.  309. 

Lease — how  statute  relative  to  termination  of,  by  landlord  con- 
strued,   p.  514. 

what  constitutes  exercise  of  option  by  landlord  under  statute, 

to  terminate,    p.  514. 

when  noncompliance  of  tenant  with  demand  for  payment  of 

rent  does  not  terminate,    p.  514. 

Overflow  of  land — when  instruction  as  to  liability  notwithstanding 
tenant's  knowledge  of  conditions  proper,    p.  11. 

when  tenant  from  year  to  year  may  not  recover,    p.  11. 

when  tenant  from  year  to  year  may  sue.    p.  11. 

when  tenant  may  assume  that  obstruction  of  property  will  not 

be  continued,    p.  11. 

when  tenant  may  maintain  action  for.    p.  11. 

Relation — when  not  terminated  by  act  of  co-lessee,    p.  622. 

Subtenancy — when  not  created,    p.  197. 

Tenant  from  year  to  year — what  notice  must  be  given,    p.  197. 

Termination  of  lease — when  question  of  fact    p.  630. 

LIMITATION  OP  ACTIONS. 

s 

Additional  count — when  not  statement  of  new  cause  of  action,  p.  269. 
Amended  declaration — when  statute  may  be  pleaded  to.    p.  557. 
Amendment — when  relates  back  to  amendment  of  action,    p.  557. 
Bringing  action — when  statute  arrested  by.    p.  557. 
Declaration — when  examined  to  determine  which  of  two  statutes 

applies,    p.  173. 
Malpractice — how  statute  construed  as  to.    p.  173. 

when  demurrer  to  plea  of  statute  properly  overruled,    p.  173. 

New  action — what  constitutes  commencement  of.    p.  557. 
New  count — when  does  not  set  up  new  cause  of  action,    p.  557. 
Pleading — when  essential    p,  544. 
Statute — how  construed,    p.  173. 

LIS  PENDENS. 

Action  pending  in  another  court — who  may  take  advantage  of. 
p.  1. 

MALICIOUS  PROSECUTION. 

Advice  of  counsel — what  essential  to  establish  that  action  was  based 
on.    p.  637. 

when  communication  of  facts  in  good  faith,    p.  637. 

when  person  acting  on,  protected,    p.  637. 
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Agent — when  principal  not  liable  for  act  of.    p.  40. 
Punitive  damage* — how  assessed,    p.  637.  • 

when  recoverable,    p.  637. 

Verdict — when  not  disturbed,    p.  637. 
when  not  excessive,    p.  637. 

MANDAMUS. 

Civil  service — when  officer  cannot  recover  salary  after  date  of  writ 
of  mandamus  for  reinstatement,    p.  580. 

Drainage  ditch — when  demurrer  to  petition  to  compel  the  construc- 
tion of  bridge  over  properly  sustained,    p.  96. 

Reinstatement  of  patrolman — what  must  be  proved,    p.  580. 

Termination  of  office — when  must  be  set  up  by  proper  plea.    p.  580. 

MARRIAGE. 

Annulment — when  allowance  to  maintain  suit  for  purpose  of  annul- 
ling denied,    p.  612. 
Divorce — when  remarriage  within  one  year  after  void.    p.  476. 

MASTER  AND  SERVANT. 

Ability  to  work — when  contract  construed  as  vesting  determination 
in  employee,    p.  642. 

Assault  on  third  person — when  master  not  liable  for  act  of  strike- 
guard,    p.  375. 

Authority — when  evidence  sustains  finding  as  to  want  of.    p.  587. 

Contract  for  personal  services — what  constitutes,    p.  642. 

Contract  for  services — bow  construed,    p.  642. 

Contributory  negligence — when  directed  verdict  proper  on  ground 
of.    p.   616. 

when  person  struck  by  engine  while  painting  train  shed  guilty 

of.    p.  616. 

Death  of  servant — when  contract  terminated  by.    p.  642. 

Declaration — when  sufficient  after  verdict,    p.  243. 

Disposition  of  mule — when  instruction  as  to  knowledge  of  not  erro- 
neous,   p.  243. 

Miners t  see  Mixes  and  Minerals. 

Negligence  of  foreman — when  evidence  sufficient  to  sustain  finding 
of.    p.  465. 

when  instruction  not  inapplicable,    p.  557. 

Oumership  of  engine — when  evidence  sufficient  to  show  that  defend- 
ant did  not  own  or  operate,     p.  616. 

Personal  services — how   contract   for  construed,    p.  642. 

Placing  door  on  hand  car — when  negligence  question  for  jury, 
p.  465. 

Pleading — when  question  of  law  only,  presented  by.    p.  642. 
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Safe  place — what  is  duty  as  to  furnishing  on  rejection  of  compen- 
sation act    p.  251. 

Salary — when  death  before  time  for  paying  instalments  of,  bars 
recovery,    p.  642. 

Satisfactory  services — what  constitutes  within  meaning  of  contract 
of  employment,    p.  480. 

Scope  of  employment — when  act  of  servant  not  within,    p.  373. 

Statement  of  claim — when  sufficient  in  action  in  Municipal  Court 
p.  465. 

Street  railroads — what  is  duty  to  provide  safe  cars.    p.  557. 

when  verdict  shows  that  car  was  unsafe,    p.  557. 

Wind — when  strength  of,  may  be  considered  in  determining  ques- 
tion of  negligence,    p.  465. 

Workmen* s  Compensation,  see  Workmen's  Compensation. 

Wrongful  discharge — when  evidence  sufficient  to  sustain  finding  as 
to.    p.  596. 

MECHANICS'  LIENS. 

Act — how  far  unconstitutional,    p.  30. 

Agreement  to  waive — when  evidence  sustains  finding  as  to.    p.  30. 

Architect — when  entitled  to.    p.  376. 

Contract — what  constitutes,  requiring  recording  of  contract  waiving 

liens  inapplicable,    p.  30. 

what  constitutes  verbal,  under  act.    p.  30. 

when  finding  as  to  character  and  effect  sustained,    p.  30. 

when  question  whether  oral  or  written  fixes  right  to  lien. 

p.  30. 
Notice  by  subcontractor — when  too  late.    p.  30. 
Plumbing  partnership— when  lien  enforceable  though  one  member 

not  licensed,    p.  318. 
Subcontractors — what  are  rights  of,  on  failure  to  give  timely  notice. 

p.  30. 

when  not  entitled  to  lien.    p.  30. 

when  not  entitled  to  lien  on  original  contract    p.  30. 

Waiver — what  is  effect  on  right  of  subcontractor  to  lien.    p.  30. 

MINES  AND  MINERALS. 

Collision  between  cars — when  verdict  sustained,    p.  251. 
Construction  of  roof — when  declaration  charges  violation  of  duty. 

p.  17. 
Contributory   negligence — when    disregard    of   custom   constitutes. 

p.  251. 

when  miner  failing  to  sound  roof  guilty  of.    p.  17. 

when  no  defense,    p.  17. 

Declaration  against  interest — what  constitutes,    p.  259. 
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Disposition  of  mule-— when  instruction  as  to  knowledge  of,  not  erro- 
neous,   p.  243. 

Fellow-servant 8 — when  evidence  shows  negligence  of,  in  action  un- 
der Workmen's  Compensation  Act    p.  251. 

Inspection — when  owner  or  operator  liable  for  wilful  violation  of 
statute,    p.  17. 

Instruction — when  evidence  sufficient,    p.  17. 

Miners?  Act — what  is  object  of.    p.  17. 

Negligence — when  question  for  jury  where  a  master  rejects  com- 
pensation act.    p.  251. 

Roadways — when  instruction  as  to  duty  to  sprinkle  and  clean  erro- 
neous,   p.  259. 

Roof  of  mine — when  evidence  shows  dangerous  condition,    p.  17. 

Tracks — duty  of  employer  rejecting  compensation  act  to  keep  un- 
obstructed,   p.  251. 

what  are  comparative  rights  of  miners  using,    p.  251. 

when  instruction  as  to  right  of  employees  to  use  erroneous. 

p.  251. 

when  miner  is  not  bound  to  guard  against  use  of.    p.  251. 

when  miners  using  required  to  use  care  not  to  injure  others. 

p.  251. 

Wilful  violation — what  constitutes,    pp.  17,  259. 

Working  place — when  evidence  shows  presence  of  miner  at,  when 
injured,    p.  17. 

MOBS. 

Injury  to  property — when  city  liable,    p.  73. 

when  evidence  shows,    p.  73. 

when  evidence  sustains  verdict,    p.  73. 

when  instruction  not  prejudicial,    p.  73. 

MONEY  PAID. 
Assumpsit — when  does  not  lie  to  recover,    p.  641. 

MORTGAGES. 

Agreement  to  reconvey — when  oral  testimony  of,  admissible,    p.  167. 
Assigned  bond  for  deed — when  constitutes  a  mortgage,    p.  167. 
Bill  to  redeem — when  bill  to  compel  conveyance  of  land  constitutes. 

p.  167. 
Bond  for  deed — when  evidence  shows  assignment  as  security  for 

money  advanced,    p.  167. 
Consideration — when  lack  of,  a  defense,    p.  314. 
Decree  stating  an  account — when  evidence  does  not  sustain  in  full. 

p.  167. 
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Fraudulent  as  to  creditor* — when  not    p.  8* 

Grantee  assuming  indebtedness — what  are  remedies  of  mortgagee. 

p.  589. 

what  is  effect  of  assumption,    p.  589. 

what  is  relation  between  mortgagee  and.    p.  589. 

when  mortgagor  released  by.    p.  589. 

Indebtedness  of  mortgagee  to  mortgagor — when  evidence  shows  on 

cross-bill  by  creditors,    p.  68. 
Payment  of  corn  on  indebtedness — when  evidence  shows,    pu  167. 

MUNICIPAL.  CORPORATIONS. 

See  also  Cities  and  Villages. 
Assumpsit — when  lies  against    p.  121. 

MUNICIPAL  COURT  OP  CHICAGO. 

« 

Affidavit    of    defense — when    Insufficient    in    action    on    guaranty. 

p.   597. 
when  states  no  defense  in  action  on  contract  of  guaranty. 

p.  591. 
Affidavit  of  merits — when  defense  not  pleaded  in,   not  available. 

p.  505. 
Change  of  venue — how  ruling  on  petition  for,  must  be  preserved 

for  review,    p.  493. 
Judgment — when  affirmed  on  striking  of  stenographic  report,    p.  563. 
Ordinance — when   must    be    incorporated    in    stenographic   report 

p.  595. 
Pleadings — when  contract  sued  on,  part  of.    p.  642. 
Statement  of  claim — what  constitutes  waiver  of  objection,    p.  505. 
when  insufficient  to  show  liability  in  action  against  public 

officers,    p.  408. 

•  when  necessary  to  disclose  ground  of  legal  liability,    p.  408. 

when  states  cause  of  action  in  action  for  breach  of  contract 

p.  601. 
when  sufficient  in  action  for  injury  to  employee,    p.  465. 

NEGLIGENCE. 

Acts  not  cause  of  injury — when  cannot  be  basis  for  liability,    p^  45. 
Assuming  facts — when  properly  refused  as.    p.  544. 
Attractive  nuisance — what  does  not  constitute,    p.  585. 

what  is  nature  of  liability  for.    p.  586. 

when  hot  tar  barrel  not    p.  585. 

Comparative — doctrine  abolished,    p.  267. 
Contributory — when  evidence  shows,    p.  300. 

when  not  a  defense,    p.  45. 

when  question  for  court    p.  117. 

when  question  for  jury.    p.  117. 
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Contributory — when  verdict  should  be  directed  because  of.    p.  616. 

Destruction  of  goods — when  evidence  admissible,    p.  396. 

Due  care — when  instruction  as  to  manner  of  proving,  improper. 

p.  103. 
Elements — what  constitutes,    p.  624. 

Instructions — when  erroneous  as  invading  province  of  jury.    p.  271. 
when  erroneous  as  not  confining  jury  to  negligence  charged. 

p.  271. 

> 

Intoxicated   person — Jiow   contributory   negligence   of,    determined, 
p.  45. 

:  how  question  of  negligence  toward  determined,    p.  45. 

when  contributory  negligence  of,  not  a  defense:    p.  45. 

Ordinary  care — when  plaintiff  must  prove,    p.  117. 

Pleading — when  evidence  inadmissible  as  not  conforming  to.    p.  282. 

when  no  recovery  for  acts  not  pleaded,    p.  557. 

Proximate  cause — how  rules  relating  to  applied,    p.  45. 

necessity  that  negligence  be.    p.  227. 

what  constitutes,    p.  45. 

Question  for  jury — what  is.    p.  267. 

Specific  allegations  as  to — what  may  be  proved  under,    p.  282. 
Theaters — when  evidence  sustains  verdict,    p.  414. 
Turntable  cases — when  doctrine  of  inapplicable,    p.  385. 
Wrongdoer — when  liable  for  injury.    P.  45. 

NEGOTIABLE    INSTRUMENTS. 

Coupon  note — how  terms  of  construed,    p.  489. 

when  is  a  negotiable  instrument,    p.  489. 

Forged  indorsement — when  does  not  pass  title,    p.  322.  f 

Fraud — what  is  not  evidence  of.    p.  55. 

Holder  for  value  before  maturity — what  is  basis  of  rule  protecting. 

p.  56. 

what  proof  required  to  defeat  title,    p.  55. 

Payment — when    evidence    sufficient    to    sustain    finding    against 

p.   296. 

when  evidence  sustains  finding  of  authority  of  agent,    p.  520. 

Payment    of   coupon   note — what   evidence    inadmissible   to    show. 

p.  489. 
Possession  of  note  by  holder — when  merely  presumptive  evidence 

of  nonpayment    p.  520. 
Prima  facie  case — what  constitutes,    p.  55. 

when  evidence  insufficient  to  overcome,    p.  55. 

Purchaser  before  maturity — when  protected  against  maker,     p.  55. 
Title  of  holder — when  burden  on  person  attacking,    p.  55. 
Title  of  transferee — what  degree  of  proof  required  to  annul,    p.  55. 
Verdict — when  properly  directed  for  plaintiff,    p.  55. 
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newspapers. 

Publication  of — when  may  be  proved  without  producing  newspaper, 
p.  507. 

NEW  TRIAL. 
Admission  of  liability — when  denied  in  case  of.    p.  239. 

NUISANCE. 
Railroad* — when  liable  for,  without  notice  to  remove,    p.  1L 

OFFICERS. 

Be  jure — when  officer  failing  to  furnish  bond  not.    p.  78. 

Quo   warranto — what    necessary    to   sustain    plea   of   justification. 

p.  78. 
Right  to  hold  over — when  dependent  upon  proper  assignment,    p.  78. 
Village — how  bond  must  be  approved,    p.  78. 

PARTIES. 

Contract — when  party  to  need   not  be  joined  as  party  plaintiff, 
p.  480. 

PARTNERSHIP. 

Adjustment  of  liability — when  finding  sustained,    p.  533. 
Dissolution — how  agreement  construed,    p.  533. 
Plumbing — when  lien  enforceable  by,  though  one  member  not  li- 
censed.,  p.  318. 

PAYMENT. 

Burden  of  proof — who  has.    p.  167. 

Coupon  note — what  evidence  inadmissible  to  show.    p.  489. 

Evidence — when  insufficient  to  establish,    pp.  167,  451. 

Maturity — when  agent  without  authority  to  receive  before,    p.  520. 

Possession  of  note  by  holder — when  merely  presumptive  evidence 

of  nonpayment,    p.  520. 
Receipt — when  given  little  weight    p.  167. 

PENALTIES. 

Judgment — when  may   provide   for   imprisonment   until   payment 
p.  358. 
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PHYSICIANS  AND  SURGEONS. 

Licensing  act — when  inapplicable,    p.  358. 
Malpractice — limitation  of  actions,    p.  172. 

what  is  nature  of  action,    p.  173. 

when  declaration  states  cause  of  action,    p.  173. 

when   demurrer   to   plea   of  statute   of  limitations  properly 

overruled,    p.  173. 

PLEADING. 

Amendment — how  relation  to  original  cause  of  action  determined, 
p.  557. 

what  are  rights  of  parties,    p.  591. 

when  allowance  in  power  of  court,    p.  356. 

when  not  presumed  that  amendment  will  be  proper,    p.  591. 

Contract  sued  an — when  part  of  pleading,    p.  642. 

Counts — how  determined  whether  different  counts  constitute  same 
or  different  cause  of  action,    p.  557. 

when  additional  count  does  not  set  up  new  cause  of  action. 

p.  557. 

when  failure  to  eliminate  erroneous,    p.  369. 

when  support  of  one  count  sufficient    p.  557. 

Declaration — what  part  of  controls  character,    p.  152. 

when  sufficient  after  verdict    p.  544. 

when  sustained  by  one  good  count,    p.  259. 

Demurrer — when  overruled  to  plea  alleging  satisfaction  of  judgment 
on  same  cause  of  action,    p.  1. 

Direction  of  verdict — when  count  preserved  as  part  of  declaration 
after,    p.  259. 

Evidence — what  presumption  indulged  in  as  to  proof  of  facts  al- 
leged,   p.  243. 

when   admissible  as  to   matters   embodied   in   special  pleas. 

p.  179. 

—  when  inadmissible  as  not  conforming  to.    p.  282. 

Evidentiary  matter — when  should  not  contain,    p.  243. 

Exhibits — when  not  part  of.    p.  642. 

General  issue — when  evidence  of  justification  competent  under, 
p.  152. 

when  mitigation  of  damages  admissible  under,    p.  152. 

Injuries — what  may  be  proved  under  specific  allegations,    p.  282. 

Liability  of  each  defendant — when  must  be  established,    p.  478. 

Limitation  of  actions — when  amendment  relates  back  to  commence- 
ment of  action,    p.  557. 

when  statute  may  be  pleaded  to  amended  declaration,    p.  557. 

Motion  in  arrest  of  judgment — when  not  essential  to  reach  defects 
in  declaration,    p.  544. 

Plea  puis  darrein  continuance — when  bad.    p.  1. 

Question  of  law — when  presented  by  pleading,    p.  642. 
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Set-off — when  evidence  constitutes  admission  of  terms  of  contract 

p.  641. 
Variance — what  does  not  constitute,    p.  213. 

when  objection  too  late.    p.  377. 

Verdict — when  declaration  sufficient  after,    p.  243. 
when  defect  or  omission  cured  by.    p.  243. 

PLUMBERS. 

Mechanics'  liens — when  enforceable  by  partnership  though  one  mem- 
ber not  licensed,    p.  318. 

PRINCIPAL  AND  AGENT. 

Action — when   agent   may   maintain   to   recover   overpayments   of 

money,    p.  620. 
Authority — when  evidence  sustains  finding  as  to  lack  of.    p.  587. 
Broker — when  person  is  an  agent  and  not  a  broker,    p.  199. 
Commission — when  agent  acting  for  both  parties  not  entitled  to. 
p.  119. 

when  not  entitled  to  recover  from  both  parties,    p.  199. 

Contract — when  agent  liable  on  unauthorized,    p.  101. 

when  evidence  shows  that  contract  was  entered  into  indi- 
vidually and  not  as  agent,    p.  620. 

when  parol  agreement  by  agent  varying  not  binding,    p.  101. 

Contract  for  payment  of  commission — when  cannot  be  varied  by 

parol,    p.  199. 

Malicious  prosecution — when  principal  not  liable  for  act  of  agent 
p.  40. 

Payment  before  maturity — when  agent  without  -authority  to  re- 
ceive,   p.  520. 

when  usage  validates  act  of  agent  in  receiving,    p.  520. 

Payment  of  note — when  evidence  sustains  finding  of  authority  of 
agent,    p.  520. 

Relation — when  evidence  sufficient  to  show.    p.  298. 

Renting  property  for  storage  of  goods — what  duty  incurred,  p.  396. 

Stored  goods — what  is  duty  of  agent  tearing  down  building  in 
which  goods  are  stored,    p.  396. 

Tortious  act  of  agent — when  principal  not  liable,    p.  40. 

PRINCIPAL  AND  SURETY. 
Judgments  recited  in  bond — when  surety  estopped  to  deny.    p.  374. 

PROCESS. 
Return — when  recital  In  insufficient  to  show  jurisdiction,    p.  303. 

QUO  WARRANTO. 

Justification — what  evidence  necessary  to  sustain  plea  of.    p.  78. 
Ouster — when  judgment  of  proper,    p.  78. 
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RAILROADS. 

Construction — when  instruction  as  to  duty  to  avoid  injury  being 
a  continuing  one  is  proper,    p.  11. 

Culverts — when  burden  on,  to  excuse  failure  to  construct    p.  11. 

when  instruction  proper,    p.  11. 

when  must  construct,    p.  11. 

Improper  construction — when  successive  action  maintainable  for 
injuries,    p.  11. 

Killing  of  person  by  train — when  evidence  sufficient  to  establish, 
p.  213. 

Nuisance — when  liable  for,  without  notice  to  remove,    p.  11. 

Operation — what  constitutes,    p.  465. 

when  evidence  sufficient  to  establish,    p.  466. 

Trespassers — what  duty  owed  to.    p.  141. 

when  instruction  not  erroneous,    p.  213. 

who  are  not    p.  213. 

Water — when  damages  for  overflow  not  excessive,    p.  11. 

when  evidence  sustains  finding  as  to  inadequacy  of  culverts. 

p.  11. 

when    instruction    as    to    liability    notwithstanding    tenant's 

knowledge  of  conditions  proper,    p.  11. 

when  liable  to  tenant  for  failure  to  construct  proper  culverts. 

p.  1L 

when  tenant  from  year  to  year  may  sue.    p.  11. 

when  tenant  may  assume  that  obstruction  will  not  be  con- 
tinued,   p.  11. 

when  tenant  may  maintain  action  for  injuries  caused  by  over- 
flow,   p.  11. 

when  verdict  sustained,    p.  11. 

Wilful  and  wanton  conduct — when  evidence  shows,    p.  213. 

when  question  for  jury.    p.  213. 

REAL  PROPERTY. 
Taking  soil — sufficiency  of  evidence  as  to  amount  taken,    p.  486. 

REFORMATION   OP   INSTRUMENTS. 

Agreement — when  not  so  ambiguous  as  to  require,    p.  533. 
Arbitration — when  evidence  shows  award  complied  with  intent  of 

arbitrators,    p.  158. 
Award  of  arbitrator—  applicability  of  rules  to.    p.  158. 
Mistake — what  essential  to  reformation  on  ground  of.    p.  158. 
Mistake  of  fact — what  essential,    p.  158. 
Mutual  mistake — what  does  not  constitute,    p.  158. 

REPLEVIN. 

Burden  of  proof — when  on  plaintiff  to  show  acquisition  of  prop- 
erty after  filing  of  exemption  schedule,    p.  188. 
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REVENUE. 

Tar  levy — when  city  liable  for  misapplication  of  proceeds,    p.  121. 

when  proceeds  of  tax  levy  a  trust  fund  to  pay  warrants. 

p.  121. 

ROADS  AND  BRIDGES. 

Commissioner*  of  highways — when  not  liable  for  mere  negligence, 
p.  191. 

Construction  of.  road — when  work  under  contract  perpetually  en- 
joined,   p.  106. 

Drainage  ditch— constitutionality  of  statute  relating  to  construc- 
tion of  bridges,    p.  96. 

how  far  statute  as  to  construction  of  bridges  constitutional. 

p.  96. 

what  distinction  made  by  city  as  to  construction  of  bridges 

over.    p.  96. 

when  corporate  authorities  bound  to  rebuild  bridge,    p.  96. 

when  demurrer  to  mandamus  petition  to  compel  reconstruction 

of  bridge  over  properly  sustained,    p.  96. 

Highway  commissioner — when  has  no  discretion  as  to  use  of  ma- 
terials,   p.  106. 

Repair — when  evidence  insufficient  to  establish  wilful  negligence, 
p.  191. 

SALES. 

Acceptance — what  constitutes,    p.  626. 

what  does  not  constitute,    p.  496. 

when  no  bar  for  compensation  for  defect  in  goods,    p.  382. 

Acceptance  of  payment  at  less  than  rate  agreed  upon — when  does 
not  preclude  action  for  balance,    p.  279. 

Action  for  price — when  verdict  not  sustained,    p.  417. 

Bulk — when  creditor  of  vendor  not  entitled  to  personal  judgment 
against  vendee,    p.  460. 

C.  i.  /.  contract — what  constitutes,    p.  601. 

Compliance  with  terms  of  offer — when  instruction  as  to  necessity 
correct,    p.  279. 

Contract — what  is  measure  of  damages  for  breach,    p.  601. 

what  is  remedy  of  purchaser  of  goods  not  complying  with. 

p.  382. 

when  not  annulled  by  seller,    p.  547. 

Description — when  not  necessary  to  prove  that  goods  corresponded 
with.    p.  382. 

Evidence — when  insufficient  to  sustain  judgment,    p.  483. 

when  sufficient  to  establish,    p.  494. 

Foreign  shipment — what  is  measure  of  damages  for  breach  of  con- 
tract,   p.  601. 
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Goods  sold  by  the  pound — what  la  measure  of  damages  for  failure 
to  pay  balance  due.    p.  279. 

Inferior  quality — when  damages  on  account  of  may  be  recouped, 
p.  382. 

Liability — when  retention  of  bills  sent  not  evidence  of.    p.  483. 

Loss  of  profits — when  evidence  as  to  properly  excluded,    p.  382. 

Loss  of  profits  from  resale — when  not  recoverable,    p.  382. 

Mutuality — when  doctrine  of,  inapplicable,    p.  279. 

Offer  to  purchase  goods — when  acceptable  before  revocation,    p.  279. 

Place  of  delivery — what  is,  under '  contract  for  foreign  shipment 
p.  601. 

when  question  of  law.    p.  601. 

Rescission  of  contract — when  buyer  may  not  rescind,    p.  626. 

Sample — when  not  necessary  to  prove  that  goods  corresponded  with, 
p.  382. 

Third  person — when  evidence  tending  to  show  sale  to  Immaterial, 
p.  494. 

Warranty — what  is  measure  of  damages  for  breach,    p.  647. 

when  buyer  may  keep  property  and  sue  for  breach,    p.  647. 

when  touyer  may  not  rescind  contract  without  consent  of  ven- 
dor,   p.  647. 

when  Implied  as  to  fitness  for  purpose,    p.  647. 

when  no  question  for  jury  regarding,    p.  647. 

when  not  Implied  as  to  quality  of  goods,    p.  647. 

when  purchaser  may  recoup  damages  for  defect,    p.  647. 

SET-OFF  AND  RECOUPMENT. 

Breach  of  warranty — when  purchaser  may  recoup  damages  for  de- 
fect   p.  647. 

Evidence  of—  when  constitutes  admission  of  contract    p.  641. 

Inferior  quality  of  goods — when  damages  on  account  of  may  be  re- 
couped,   p.  382. 

Unliquidated   damages — what   constitutes,    p.  626. 

when  may  not  be  counterclaimed.    p.  626. 

SPECIFIC  PERFORMANCE. 

Adequacy  of  legal  remedy— application  to  contract  for  delivery  of 

stock,    p.  660. 
Bill  to  compel  conveyance — when  constitutes  bill  to  redeem,    p.  167. 
Decree  for  simultaneous  performance — when  proper,    p.  660. 
Evidence — when  sufficient  to  sustain  finding,    p.  660. 
Inability   of  defendant   to   perform — when   must   be  pleaded   and 

proved,    p.  660. 
Stock — when  contract  for  delivery  specifically  enforced,    p.  660. 

when  decree  requiring  delivery  of,  not  objectionable,    p.  660. 

when  performance  of  contract  for  delivery  of,  not  specifically 

enforced,    p.  660. 
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STATUTE   OF   FRAUDS. 
See  Frauds,  Statute  or. 

STATUTES. 

Derogation  of  common  rights — how  construed,    p.  30. 
Retroactive — when  criminal   statutes  not    p.  508. 

STREET  RAILROADS. 

Collision  with  wagon — when  evidence  insufficient  to  sustain  ver- 
dict   p.  83. 

Control  of  oar— when  pedestrian  justified  in  assuming  that  motor- 
man  will  have  car  under  control,    p.  117. 

Driver  of  team — when  motorman  not  bound  to  anticipate  turning 
on  track  ahead  of  car.    p.  83. 

Instructions — when  correct  as  to  degree  of  care.    p.  316. 

when  erroneous  as  authorizing  recovery  for  act  not  proximate 

cause  of  injury,    p.  227. 

when  erroneous  as  authorizing  recovery  for  negligence  not 

charged,    p.  227. 

Negligence — when  evidence  shows  In  operation,    p.  117. 

when  plaintiff  must  establish  case  by  preponderance,    p.  372. 

Pedestrian  stepping  on  track — when  contributory  negligence  ques- 
tion for  Jury.    P.  117. 

Signals — when  evidence  sufficient  to  establish  giving  of.    p.  83. 

when  pedestrian  may  rely  on  duty  to  give.    p.  117. 

Speed — when  evidence  insufficient  to  show  excessive,    p.  83. 

Starting  car — when  negligence  not  proved,    p.  372. 

Street  crossings — what  degree  of  care  required,    p.  117. 

when  question  of  negligence  in  operating  car  question  for  jury. 

p.  117. 

Toxical  driver— when  instruction  as  to  right  of,  to  assume  that 
street  car  would  stop  erroneous,    p.  544. 

TAXATION. 
See  Revenue. 

THEATERS. 

Personal  injuries— ^rhaa.  evidence  sustains  verdict  in  action  for. 
p.  414. 

TORTS. 

Joint  liability — when  evidence  insufficient  to  establish,    p.  396. 
Judgment — when  may  be  taken  against  one  defendant  upon  dis- 
missal as  to  another,    p.  637. 
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Verdict  against  one  tort  feasor— when  justified  without  regard  to 
negligence  of  other,    p.  377. 

TOWNSHIP  ORGANIZATION.  # 

Bonds — when  purchasers  necessary  parties  to  action  to  invalidate, 
p.  106. 

Contract — when  liable  for  work  done  under  invalid,    p.  106. 

Highway  commissioner—when  has  no  discretion  as  .to  use  at  ma- 
terials,   p.  106. 

TRESPASS. 

Instructions  to  attorney  as  to  attachment — when  improperly  ex- 
cluded,   p.  40. 

Justification — when  evidence  competent  under  general  issue,    p.  152. 

Mitigation  of  damages — when  admissible  under  general  issue, 
p.  152. 

Taking  soil — sufficiency  of  evidence  as  to  amount  taken,    p.  486. 

when  evidence  of  arrest  of  defendant's  employee  irrelevant 

p.  486. 

when  evidence  of  obtaining  permit  to  dig  and  cart  away  im- 
material,   p.  486. 

when  evidence  that  person  not  employed  by  defendant  took 

soil.    p.  486. 

when  penal  ordinance  prohibiting,  inadmissible,    p.  486. 

TRIAL. 

Argument  of  counsel — when  comment  on  evidence  not  improper, 
p.  213. 

when  comments  on  witness  improper,    p.  213. 

when  improper  argument  is  prejudicial,    p.  400. 

when  objection  insufficient,    p.  486. 

Directed  verdict — what  is  effect  of  where  directed  as  to  one  de- 
fendant only.    p.  377. 

when  improper,    pp.  267,  398. 

when  proper,    p.  505. 

when  proper  for  failure  to  establish  defense,    p.  374. 

—  when  proper  on  ground  of  contributory  negligence,    p.  616. 
— —  when  Question  of  authority  of  servant  raised  by  motion  for. 

p.  152. 
Evidence — when  disregard  of,  by  trial  judge  erroneous,    p.  420. 

when  failure  to  offer  constitutes  an  admission  of  facts,    p.  377. 

Findings — when    may    be    entered    on    motion    without   evidence. 

p.  642. 
Instruction — when  takes  count  from  consideration  of  jury.    p.  243. 
Objections — when  courts  reluctant  to  sustain,    p.  259. 
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Objection* — when  should  be  made  to  incompetent  testimony,    p.  103. 

Objection  to  evidence — when  limited  to  grounds  specified,    p.  544. 

Ottering  evidence—when  constitutes  acceptance  of  burden  of  proof, 
p.  641. 

Peremptory  instruction — when  defendant  cannot  complain  of,  in 
favor  of  codefendant    p.  377. 

Place  of  delivery — when  question  of  law.    p.  601. 

Pleading — when  count  preserved  as  part  of  declaration  after  di- 
rection of  verdict,    p.  259. 

when  failure  to  eliminate  count  erroneous,    p.  369. 

when  verdict  on  good  one  count  good.    p.  243. 

Proposition  of  law — when  erroneous  refusal  to  hold  not  available 
as  error,    p.  523. 

when  submitted  too  late.    p.  580. 

Province  of  jury — what  is,  as  to  evidence,    p.  141. 

what  Is  regarding  evidence,    p.  138. 

when  determination  of  facts  is.    p.  239. 

Questions  for  court — when  construction  of  contract  is.    p.  158. 

Reopening  cause  for  further  argument — when  discretionary,    p.  580. 

Reopening  for  further  evidence — when  discretionary,    p.  580. 

Verdict — when  sustained  though  one  count  bad  where  one  is  good, 
p.  243. 

Witnesses — when  refusal  to  allow  production  erroneous,    p.  420. 

TROVER  AND  CONVERSION. 

Damages — what  is  measure  of  for  conversion  of  negotiable  paper. 

p.  322. 
Negotiable  paper — when  maintainable  for.    p.  322. 
Payment    of    check    on    forged    endorsement — when    constitutes. 

p.  322. 

TRUSTS. 

Action  to  construe  will — when  trustee  may  "-faHfa  at  expense  of 
a  state,    p.  422. 

Retire — what  constitutes,    p.  422. 

Attorneys'  fees — when  allowance  of  improper,    p.  310. 

when  estate  not  liable  for.    p.  422. 

when  taxed  against  estate  in  action  to  construe  wUL    p.  422. 

Compensation  of  trustee — right  of  trustee  to,  notwithstanding  re- 
ceipt of  compensation  as  executor,    p.  422. 

weight  of  opinion  evidence,    p.  422. 

what  considered  in  awarding,    p.  422. 

what  constitutes  basis  for  estimate,    p.  422. 

what  may  be  considered  in  determining,    p.  422. 

what  not  considered  in  computing,    p.  422. 

when  excessive,    p.  422. 
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Compensation  of  trustee-— "When  good  faith  considered  in  determin- 
ing,   p.  422. 

Credit — when  properly  not  allowed  to  trustee,    p.  310. 

when  trustee  not  entitled  to  difference  between  amount  col- 
lected and  salable  amount    p.  310. 

Criminal  prosecution  against  trustee — when  attorney's  fees  dis- 
allowed,   p.  310. 

Executor — when  may  be  divested  by  testamentary  trustee,    p.  200. 

Interest — when  credit  for.  improperly  allowed,    p.  310. 

Investment — when  not  exercise  of  reasonable  discretion,    p.  310. 

Litigation — when  allowance  to  trustee  improper,    p.  310. 

Testamentary  trustee — right  of  to  reasonable  compensation  for 
services,    p.  422. 

VENUE. 
Change — how  petition  must  be  preserved  for  review,    p.  493. 

VERDICT. 

Excessive — when  $400  not.    p.  624. 

when  $700  not.    p.  138. 

when  $1,000  not    p.  637. 

when  $1,250-  is.    p.  309. 

when  $2,000  not    p.  316. 

when  $2,500  not.    p.  544. 

when  $4,500  not    p.  251. 

when  $8,000  not.    p.  213. 

VILLAGES. 
See  Cities  and  Villages. 

WATERS  AND   WATER   COURSES.  , 

Culverts — when  burden  on  railroad  to  excuse  failure  to  construct 
p.  11. 

when  evidence  sustains  finding  as  to  inadequacy  of.    p.  11. 

when  instruction  proper,    p.  11. 

when  liable  for.    p.  11. 

when  must  construct,    p.  11. 

Damages — when  not  excessive,    p.  11. 

Obstruction — when  tenant  may  assume  that  nuisance  will  not  be 
continued,    p.  11. 

Overflow — when  verdict  sustained,    p.  11. 

Service — when  water  company  should  be  restrained  from  discon- 
tinuing,   p.  59. 

Tenant — when  may  recover  for  injuries  to  land  by  overflow,    p.  11. 

when  tenant  from  year  to  year  may  not  recover  for  overflow. 

p.  11. 
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Tenori*— when  tenant  from  year  to  year  may  sue  for  overflow. 

p.  11. 
Tenant's  knowledge  of  conditions— when,  instruction  as  to  liability 

proper,    p.  lL 

WILLS. 

Action  to  construe — when  trustee  may  maintain  at  expense  of  estate, 
p.  422. 

Attorney's  fees — when  taxed  against  estate  in  action  to  construe 
will.    p.  422. 

Testamentary  trustee — right  of  to  reasonable  compensation  for  serv- 
ices,   p.  423. 

WITNESSES. 

Contradiction — when  testimony  of  sole  witness  at  former  trial  may 
be  contradicted,    p.  446. 

Credibility — how  instruction  should  be  framed,    p.  138. 

when  instruction  correct    p.  486. 

Executor — when  not  incompetent  to  testify  in  action  against  estate, 
p.  374. 

Impeachment — when  paper  signed  '  by  party  inadmissible  for  pur- 
pose of.    p.  471. 

Number — when  weight  of  evidence  not  determined  by.    p.  530. 

Variance  in  testimony — what  is  effect  of.    p.  446. 

WORDS  AND  PHRASES. 

"Accident" — when  need  not  be  explained  in  instruction,    p.  243. 

"C.  i.  /."  contract — what  constitutes,    p.  601. 

"Fault"— how  defined,    p.  530. 

"Flagging" — when  parol  evidence  admissible  to  explain,    p.  230. 

"Immediately" — how  construed,    p.  472. 

"Mistake  of  law" — how  construed,    p.  158. 

"Proximate  cause" — when  need   not   be   explained   in   instruction. 

p.  243. 
"Wilful  misconduct" — how  defined,    p.  17. 

WORKMEN'S  COMPENSATION. 

Assumpsit — when  lies  instead  of  mandamus,    p.  272. 

Collision  between  cars — when  verdict  for  plaintiff  sustained,    p.  251. 

Common-law   defenses — when  provision  abrogating  valid,    p.  363. 

Construction — how  construed,    p.  363. 

Contract  of  employment — when  becomes  part  of.    p.  272. 

Contributory    negligence— when    disregarded    custom    constitutes. 

p.  251. 
when  evidence  of  admissible  in  mitigation  of  damages,    p.  261. 
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Damage*— when  not  excessive  in  action  against  rejecting  employer. 

p.  251. 

Declaration — when  sufficient    p.  269. 

when  sufficient  after  verdict,    p.  243.    x 

when  sustained  by  one  good  count    p.  259. 

Declaration  in  assumpsit — when  sufficient    p.  272. 
Election — how  rejection  of  act  may  be  proved,    p.  243. 

when  averment  as  to  Insufficient    p.  243. 

Evidence— what  is  ultimate  fact  to  be  proved,    p.  243. 

Extra-hazardous  enterprise — when  warehouse  Is.    p.  363. 

Failure  to  accept  act — when  plaintiff  entitled  to  instruction  as  to 

effect  of  defendant's,    p.  243. 
Fellow-servants — when    evidence   shows    negligence   of,    in   action 

under  act    p.  251. 
Filing  of  notice — how  may  be  proved,    p.  243. 
Instructions — when  erroneous,    p.  259. 
Liability  of  employer— what  is.    p.  259. 
Mine  tracks — duty  of  employer  to  keep  unobstructed,    p.  251. 
Negligence  of  fellow-servant — when  master  liable  for.    p.  261. 
Negligence  of  master — when  question  for  jury.    p.  251. 
Pleading — when  declaration  sufficient  after  verdict    p.  243. 
Refusal  to  accept — when  defense  not  available,    p.  251. 
Rejection — when    action    of    counsel    constitutes    declaration    of. 

p.  259. 

when  not  necessary  to  allege  in  all  counts,    p.  259. 

when  presumed,    p.  259. 

Safe  place— duty  of  master  rejecting  act  to  furnish,    p.  251. 


